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-~ 21%0BC QUOTAS ¥ Justice Lahoti, whose 7-judge bench ruled
against quotas in pvt colleges, says Art 15(5) could be struck down

Ex-Chief lustice: quota Bill
amendment

illegal, so i

RVENKATARAMAN Q)7
NEW DELHL APRIL11

ORMER Chief Jus-

tice of India Justice

R C Lahoti, who

presided over the
seven-judge Supreme Court
bench in the Inamdar case
and ruled against quotas in
private colleges, has broken
his silence to slam HRD
Minister Arjun Singh’s move
to bring a Bill for 27% OBC
quotas in Central institu-
tions.

“The proposed law will vio-
late the Constitution and the
principles laid down (in a se-
ries of Supreme Court rul-
ings),” Justice Lahoti told
The Indian Express today.

Asked about the Constitu-
tional amendment, Article
15(5), which was passed this
January to enable the Gov-
ernment to impose quotas,
he said: “Maybe that itself
will be struck down. The ball
will be in the court’s court
now.”

This is an echo of what an-

. other former Chief Justice of
" India, Justice V N Khare had
told The Indian Express last
week. Justice Khare had

pre&ded over the bé Jh

the Pai and the Islamic Acad-
emy cases on quotas for mi-
nority institutions.

The proposed bill is based
on that amendment which
gives the state the power to
make any special provision,

The judge breaks his silence

“by law” for the advance-
ment of any socially and edu-
cationally backward classes
of citizens.

Justice Lahoti’s bench was
set up to explain what Justice
Khare’s 11-judge bench had
ruled in the TMA Pai Foun-
dation case (October 31,
2002) and his five-judge
bench in the Islamic Academy
case (August 14, 2003).

" VARGHESE K GEORGE
* 7 NEW DELHI, APRIL 13

OR the first time,
‘ Fthe category, Other
Backward Classes
{OBCs), will find mention
in the law of the land, if the
draft Bill for quotas in ITTs,
IIMs and other Central in-
stitutions is adopted by
Parliament in its present
form. .

The draft Bill, a copy of
which has been obtained
by The Indian Express,
clearly states: “Other
Backward Classes of citi-
zens means the class or
classes of citizens who are
socially and educationally
backward, mentioned in
article 340 (1) of the Con-
stitution.”

The draft Bill is named
Scheduled Castes, Sched-
uled Tribes and Socially

i For the i first time,
OBCs find mention
in law, in draft Bill

and Educationally Back-
ward Classes of Citizens
(Reservation of seats in
Educational Institutions)
Bill, 2006.

The Forum of OBC MPs
had demanded the inclu-
sion of the term in the law
during the debate on the
93rd amendment to the
Constitution in December
2005.

The 93rd amendement
inserted a new, clause 5 to
Article 15 and explicitly
provided for reservation

» CONTINUED ONPAGE2 -

Divided over Bill: NAC, even HRD staff

QUOTAS I Two Joint Secy-level officers disagreed with rationale, over-ruled

SHUBHAJIT ROY
NEW DELHL APRIL 13

THERE is a divide within
ie establishment on the issue
f imposing 27% quota for
BCs—even within Arjun
ingh’s HRD Ministry.
Sources told The Indian Fx-
ress that two of six Joint Sec-
stary-level officers in the
1inistry’s department of sec-
ndary and higher education
dissented” against Arjun
singh’s move to impose OBC
juotas in Central institutions.
These bureaucrats, it is
earnt, cited two, now widely
liscussed arguments: First,
whether the amendment “au
tomatically” leads to OBC

quotas in institutions of excel-
lence, like ITMs and ITTS. And
second, what effect it would
have on academic standards.

The Minister, however,
didn’t make much of this dis-
sent, and asked officials to
prepare the draft Cabinet
note. One of the dissenting
bureaucrats told The Indian
Express: “We raised objec-
tions on this issue but a major-
ity thought they could pull it
off. And the minister was not
ready to relent as well.”

This rift finds an echo not
only in the National Knowl-
edge Commission (NKC) but
the National Advisory Council
(NAC) too.

Former Vice Chancellor of

YR

Jawaharlal Nehru Technical
University D Swaminadhan,
an NAC member, who has
been a member of Planning
Commission told The Indian
Express: “There cannot be a
blanket reservation...we have
to have minimum merit re-
quirements. The under-privi-
leged groups have to be
looked after, but at the same
time, standards have to be
maintained...they can’t be di-
luted.”

Another NAC member
and national coordinator of
Lok Satta, a Hyderabad-
based NGO, Jaiprakash
Narayan said,“The manner in
which quota is implemented
needs to be careful]y thought

out. In case of [IMs and ITTs,
instead of a quota, there
should be differential bench-
marks for the general cate-
gory and the underprivi-
leged.” Besides, Narayan
said:“Intensive coaching pro-
grammes at state cost for two
years needs to be imparted to
students from these groups.
And lastly, schools should be
overhauled. One must re-
place competitive populism
and lazy policymaking with
cool reflection and imagina-
tive solutions.” Another NAC
member, who did not wish to
be named, said: “Focus on
primary and secondary edu-
cation is more important than
quotas in higher education.”

CNUIAIN LA U 0D
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By Dhananjay Mahapatra | TNn

New Delhi: In the midst of the rag-
ing country-wide agitation by stu-
dents against UPA government’s
policy to implement 27% reserva-
tion for OBCs from June next year,
the supreme court on Monday
asked several searing questions
wanting to know the rationale and
the statistical data that propelled
the decision.

“What is the basis for the de-
termination as to who belongs to
OBC?” was the first of the crucial
questions addressed to Additional
Solicitor General Gopal Subrama-
niam by a vacation Bench com-
prising Justices Arijit Pasayat and
Lokeshwar Singh Panta.

It was hearing a PIL filed by ad-

SCputs g

Seeks Basis For Determmm
Who Belongs To OBC

The other questions asked by
the court, which may put the gov-
ernment in a spot, are: “What is
the material/statistical data that
laid the foundation of the policy”
and “the modalities the govern-
ment intended to adopt for imple-
mentation of the policy”.

All these questions have to be
answered specifically by the Cen-
tre supported by data, the Bench
said while adjourning hearing on
the Thakur’s PIL for 14 weeks.

Another PIL by educationist
Shiv Khera was also taken up lat-
er and the court sought the re-
sponse of the Centre on this as well.

The court’s mood was gauged
by the ASG, who said the bench has
“touched the core of the issue, that
is the determination of the creamy

Taking serious note of the
petitioner’s plea that
implementation of the OBC quota
would divide the country on casté
lines, the supreme court said: “This
has serious social and political )
ramifications. If necessary, this 1
aspect will be dealt with
appropriately. Now that we have
taken up the matter, the striking
doctors should drop the agitation”

vocate Ashoka Kumar TRakur
which questioned the basis of the
Manmohan Singh government’s
policy decision following the pas-
sage of 93rd constitutional amend-
ment Act in February this year.

Taking serious note of the pe-
. titioner’s plea that implementation
of the OBC quota would divide the
country on caste lines, the court
said: “This has serious social and
political ramifications. If neces-
sary, this aspect will be dealt with
appropriately.”

After seeking responses of sev-
en central ministries, including
health, HRD, social justice and wel-

 fare and science and technology,

within eight weeks, the court ap-
pealed to the striking doctors to
drop their agitation assuring them
that the OBC reservation policy
has been put under scanner.

“Now that we have taken up the
matter, the striking doctors should
drop the agitation in the greater
public interest. We are not passing
an order but appealing to them,”
the bench said.

layer among the OBCs. Both the
questions are about identification
of the creamy layer among OBCs.”

Brushing aside the compliment,
the bench said: “We do not know
whether we have touched upon the
core of the issue or not, but we want
to find the cream of the matter.”

These 14 weeks will be crucial
for the Centre for just before the
apex court’s summer vacation, a
five-judge constitution bench had
reserved its verdict on a bunch of
petitions challenging the legal va-
lidity of a series of legislations pro-
viding reservation withing reser-
vation.

Facing the litmus test are the
77th, 81st, 82nd and 85th constitu-
tional amendment Acts, all enact-
ed to overcome the barriers put by
the supreme court to check the gov-
ernments’ overtly pro-reservation
policies. Experts are of the opin-
ion that the verdict of the fivejudge
constitution bench on the four
amendment acts would have a cru-
cial bearing on the two PILs chal-
lenging the 93rd Amendment Act.

ovt’in dock
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NEW DELHI, March 22.
—- Admitting the police
appeal against the acquittal
of all the accused in the
Jessica Lall murder case,
Delhi High Court today
issued bailable warrants
against nine  persons,
including Manu Sharma,
and asked them not to leave
the country.

A division bench (coram,
Sarin, Goel, 1)) restrained
the acquitted persons from
leaving the country till fur-
ther orders and asked them
to appear before the court
on 18 April, the next date of
hearing.

The bailable warrants
were issued after additional
solicitor general Gopal
Subramaniam and state
counsel Mukta Gupta
sought non-bailable war-
rants against those acquit-
ted in the case on the
grounds that one of them
had already left for the
USA and others may fol-
low.

The Delhi Police had ear-
lier challenged the 21
February acquittal order by
the then additional sessions
judge SL Bhayana against
the nine persons. The
appeal cited 92 grounds on
which the prosecution
sought to assail the judge-
ment delivered by the trial
judge. The Delhi Police in
its appeal has criticised the
trial court and said “the
judgement passed by the
court is manifestly wrong,
bad in law and contrary to
the facts and evidences on
record.” — SNS

3 MAR 2056
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Supreme Court judgment revisited ./

Subhash C. Kashyap

RIME MINISTER Manmohan Singh is

reported to have commented (February

23) on the tailure of the Supreme Court

to reach a unanimous judgment in the
Bihar Assembly dissolution case. The effort to
dilute the validity of the severity of the indict-
ment by taking shelter behind the two dissenting
judges may be good politics but makes no consti-
tutional or legal sense inasmuch as some of the
most historic and path-breaking verdicts of the
Supreme Court have been only majority judg-
ments, for example, in the Kesavananda Bharati
and the Bommai cases. It is always the majority
judgment that is the binding verdict of the court
and the law of the land.

Now that the dust has settled, it is time to
make a few points of lasting constitutional rele-
vance. First, it is difficult to disagree with what
the judgment says but there is much to be said
about what it fails to say. Even though the ques-
tion of the validity of the proclamation of Presi-
dent’s Rule (March 7, 2005) was not raised, the
fact is that was the original sin. The purpose of
holding elections is to elect people’s representa-
tives and to constitute a democratic govern-
ment. That is why Article 164 provides that the
Chief Minister “shall” be appointed by the Gov-
ernor. He can theoretically appoint anyone but
he has got to appoint someone. Normally, of
course, he would appoint only one who is most
likely to command the confidence of the House.

The Governor should not be allowed to take
the plea that no government could be formed,
unless he exhausts all possible options, includ-
ing the one of asking the House itself to elect its
Leader. In Bihar, the Governor rushed to recom-
mend imposition of President’s Rule under Arti-
cle 356, which under the Constitution is a device
of last resort to be used when everything else

CARTOONSCAPE

The verdict in the Bihar Assembly dissolution

case would have done well to flag the

\G

responsibility of the Union Cabinet squarely

and to have laid down some guidelines ;"

for future correctives.

fails — when the discharge of Union responsib-
ilities under Article 355 does not yield results,
when directions issued to the State Government
under Articles 256-257 are not complied with,
and when under Article 365, it can really be held
that the Government of the State cannot be
carried on in accordance with the Constitution.
Imposition of President’s Rule immediately af-
ter the election without allowing the newly
elected House to meet was nothing short of con-
tempt of the electoral exercise and the verdict of
the people. The representatives whom the peo-
ple elect cannot be so unceremoniously sent
home on the arbitrary advice of a Governor.

Secondly, when President’s Rule was imposed
and instead of being dissolved, the Assembly was
kept under suspended animation, obviously the
hope was that through some realignments, some
leader could be in a position to stake claim to
form a government. Thus the possibility of
change in loyalties of Members was accepted as
legitimate.

Thirdly, in the whole drama, there were at
least four prominent actors involved. First, the
Governor — a very prominent and active politic-
jan and former Union Home Minister of the
ruling party. The arguments of likely horse-trad-

.ing advanced by him were most untenable be-

cause for dealing with defections (or
sale-purchase of legislators) we have the Tent}l

. ’\\-’ .
NN Y

Schedule of the Constitution. Even thereunder,
the law comes into play only after the defection
has taken place and not at the prospect or threat
of defection. Also there may be change of loyal-
ties, which may be legal and protected under the
merger clause. In any case, there is no provision
that can justify dissolution of the House on
grounds of threatened defections. In fact, there
have been several instances both at the Union
and State levels when governments were
formed, facilitated or enabled to survive by de-
fectors. Defectors may suffer disqualification
but the government is in order so long as it does
not lose the confidence of the House. The Gover-
nor perhaps gave himself out when he spoke of
the likelihood of Nitish Kumar staking claim to
form a government. And, it was not only the
Governor speaking of the fear of horse trading;
the Prime Minister himself referred to the worst
kind of horse trading going on in Bihar.

Be that as it may, the Governor was only one of
the players. Perhaps the most insignificant. He
only made a recommendation, gave his own as-
sessment of the situation. He took no decisions
and no action. He had, in fact, no power to do
either. Bihar being under President’s Rule, the
powers of the Governor to dissolve the Assembly
under article 174(2) stood transferred to the

JPresident. -
The second and the most important player in

the Bihar drama was the Union Cabinet headed
by the Prime Minister. The Cabinet took the
decision to recommend to the President is-
suance of the notification dissolving the As-
sembly. It was the responsibility of the Cabinet
to satisfy itself on points of law and fact before
deciding on dissolution. It can be nobody’s case
that the Governor’s report or recommendation
was binding on the Cabinet. In any case, the
unseemly haste with which a decision was taken
and the proclamation signed by the President
equally promptly could not be justified.

The third and, constitutionally and legally, the
most responsible player was the President who
allowed himself to be hurried into signing a
blatantly unconstitutional order. He could have
asked the powers that be to wait; he could have
taken his own time, could have made necessary
consultations, and should have taken a decision
only after careful consideration. Also, he could
have sent the matter back to the Cabinet for
reconsideration. And, even thereafter, no Presi-
dent can be bound by any advice to do something
palpably “unconstitutional.”

‘When dissolution of the Lok Sabha was rec-
ommended by Prime Minister Indira Gandhi,
President V.V. Giri asked her if the Cabinet had
considered it. When, later a recommendation
came from the Cabinet, President Giri kept it
and when the notification was issued, it read
“The President, on the recommendation of the
Council of Ministers and after careful consid-
eration ...” One President withheld his assent to
a Bill passed by both the Houses and another
refused assent to a Bill unanimously passed by
both the Houses. The President’s role is definite-
ly not that of a rubber stamp. He can and must
assert his constitutional authority whenever
necessary. Inasmuch as what was declared un-
constitutional by the Court in the present case
was the Presidential notification, one cannot
absolve the President’s office of constitutional
responsibility. One has to be more careful in
future.

Fourthly and the last but not the least respon-
sible player has been the Supreme Court itself.
How could the Court allow the beneficiaries of
an unconstitutional act to get away? The pri-
mary duty of the Court is to adjudicate disputes
and to provide relief and remedy to victims of
injustice and unconstitutional acts. In this case,
“in view of the ground realities,” “pragmatic”
considerations, etc., elections based on the un-
constitutional dissolution were allowed to be
held and the petitioner or public interest got no
relief from the apex court. That election results
brought a stable Government is another matter.
It is worth considering whether the courts are
not putting too much emphasis on laying down
high principles for future generations making
immediate adjudication of a dispute and relief to
petitioners And public interest a casualty.

The judgment concentrated on the Gover-
nor’s role and reiterated earlier recommenda-
tions about the type of persons who should or
should not be appointed as Governors. It ap-
peared to be too soft on the role of other players
particularly the Union Cabinet when it merely
said: “the Governor may be the main player, but
Council of Ministers should have verified facts
stated in the report of the Governor before hur-
riedly accepting it as a gospel truth as to what
Governor stated. Clearly, the Governor has mis-
led the Council of Ministers..” And we might
add, the Council of Ministers misled the Presi-
dent. It would be a moot question whether more
responsibility attached to those who misled or
who got misled. .

Notwithstanding all that can be said in crit-
icism of the Government, it is impossible to
agree with those who demanded its resignation.
The Government has every right to continue so
long as it does not lose the confidence of the Lok
Sabha. However, the Court would have done well
to flag the responsibility of the Union Cabinet
squarely and to have laid down some guidelines
for future correctives.

(The writer is a former Secretary-General of
the Lok Sabha.)



Conviction can be based on evidence
of close relatives: Supreme Court

“There is no reason as to why a close relative will implicate and depose falsely against
somebody and screen the real culprit to escape unpunished”

Legal Correspondent

NEW DELHI: The Supreme Court
has held that conviction in crim-
inal cases can be based on testi-
mony of a close relative and trial
courts cannot discard such evi-
dence on the ground that he be-
ing a relation of the deceased is
an “interested witness.”

A Bench comprising Justice
HK. Sema and Justice AR
Lakshmanan in a recent ruling
said, “a close relative who is a
very natural witness cannot be
termed as an interested witness.
The term ‘interested’ postulates
that the person concerned must
have some direct interest in see-
ing the accused being convicted
somehow or the other either be-
cause of animosity or some other
reasons.”

‘Witnesses a harassed lot’

The bench noted, “it has now
almost become a fashion that the

2 0 Mz 2008

o ‘Close relative cannot be termed an interested witness’

¢ 'Public reluctant to depose fearing harassment’

e ‘Testimony of the relative witness should be examined

cautiously’

public is reluctant to appear and
depose before the court espe-
cially in criminal cases because
of varied reasons. Criminal cases
are kept dragging for years and
the witnesses are a harassed lot.
They are being threatened, in-
timidated and at the top of all
they are subjected to lengthy
cross-examination. In such a sit-
uation, the only natural witness
available to the prosecution
would be the relative witness.”

High Court ruling

In this case 23 accused were
put on trial on a charge of mur-
der and one of them died during
trial.

The trial court awarded life
imprisonment to five of the ac-
cused and acquitted the others.
On appeal, the Andhra Pradesh
High Court acquitted the five ac-
cused on the ground that the two
main witnesses who gave testi-
mony were close relatives of the
deceased and that no other inde-
pendent witnesses were exam-
ined by the prosecution.

Govt. files appeal

The Andhra Pradesh Govern-
ment filed an appeal in the apex
court against this judgment.

Rejecting the High Court’s
reasoning, the apex court Bench
said, “the relative witness is not

THE Hinpy
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necessarily an interest witness. |,
On the other hand, being a close '
relation to the deceased they will J
try to prosecute the real culprit |
by stating the truth. There is no |
reason as to why a close relative
will implicate and depose falsely
against somebody and screen !
the real culprit to escape unpun-
ished. The only requirement is
that the testimony of the relative |
witness should be examined |
cautiously.”

Conviction restored

The Bench set aside the High
Court order and restored the
conviction awarded by the trial '
court on the five accused, who |
was directed to be taken into
custody forthwith to serve out
the remaining part of the sen-
tence.

Allowing the State’s appeal,
the Bench directed that compli-
ance report should be sent with-
in one month.



Delhi police move HC
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in Jessu:a murder case

New Delhi: The Delhi pohce on
Monday challenged the acquittal
of all nine accused in the Jessica
Lal murder case in the Delhi high
court. The acquittal of the nine
accused, by additional sessions
judge S L Bhayana, was a grave
error on the part of the trial court
which had failed to take into con-
sideration the circumstantial evi-
dence gathered by the prosecu-
tion, the appeal said.

The appeal comes three weeks
after the Patiala House court ac-
quitted Haryana minister’s son
Manu Sharma, former RSMP D P
Yadav’s son Vikas Yadav and sev-
en others of all charges in the
1999 murder of the ramp model.

Others acguitted were Ama-
rdeep Singh Gill alias Tony, Aloke

T

Amna (both senior of-

ficlals in a leading soft
drink company), Shyam
Sunder- Sharma (rela-
tive of ex-President
Shankar Dayal Sha-
rma), Harvinder Chop-
ra, Vikas Gill, Raja Cho-
pra, and former Indian
cricketer Yograj Singh.
Two others, Ravinder
Krishan Sudan alias
Titu and Dhanraj, were

declared proclaimed offenders.
According to the prosecution,
Lal was shot dead by Sharma at
the Tamarind Court, a restaurant
owned by socialite Bina Ramani
at the Qutub Colonnade in south
Delhi on the night of April 29-
1999. The others were accu

criminal  conspiracy,
harbouring a suspect
and destruction of evi-
dence.

However, during the
course of the seven-
year long trial, three
key eyewitnesses—
model-turned  actor
Shayan Munshi, Karan
Rajput and Shiv Das —
had turned hostile,
which dented the pros-
ecution’s case considerably.

In his 179-page judgement, ASJ
Bhayana had hauled up Delhi Po-
lice /for its shoddy investigation in

case, and said the prosecution
d “miserably failed to prove its
, case beyond reasonable doubt
of againstany of the accused”

. Agencies
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“Witnesses turning hostile is nothing new"

J. Venkatesan

NEW DELHI: Chief Justice of India
Y.K. Sabharwal on Saturday ex-
pressed concern over the slow
pace of the criminal justice de-
livery system and said, “the sys-
tem appears to be on the verge of
collapse due to diverse reasons.”

In his keynote address at the
Chief Ministers and Chief Jus-
tices conference, he said “some
of the responsibility will have to
be shared by the executive
branch of the state. Not much
has been done for improvement
of the investigative and prose-
cution machinery. Significant
suggestions for separation of in-
vestigative wing from law and
order duties and changes in
rules of evidence still lie
unattended.”

High profile cases

In an apparent reference to
the Jessica Lal case, the CJI said
“the public outrage over the fail-
ure of the criminal justice sys-
tem in some recent high profile
cases must shake us all up into
the realisation that something
needs to be urgently done to re-
vamp the whole process, though
steering clear of knee-jerk reac-
tions, remembering that law is a
serious business.” He said “no
economy can succeed if the jus-
tice delivery system is not
speedy and efficient.”

Later addressing a press con-
ference, the CJI said witnesses
turning hostile was nothing new.
This problem could be overcome
only by completing the trial
within a specific period. He said
“it is the investigation that is to
be made stronger as courts can
decide only on the basis of evi-
dence on record.”

Referring to the Govern-
ment’s move to bring in a bill on
judicial accountability, the Chief
Justice said, “Legislation is the
domain of Parliament.” Asked
whether he had given his com-
ments on the proposed Bill sug-
gested by the Law Commission,
he said, “I am yet to receive the

report. As an en I receive it I
will respg f they (govern-
ment), 't want my response,

Justice Y.K. Sabharwal

it is up to them not to send it to
me for my comments.”

Asked whether he accepted
such legislation, the CJI said,
“some other countries have pro-
vided for such a mechanism. It
may be better to provide some
such mechanism to give confi-
dence to the people on the
judiciary.”

He did not agree with the
Prime Minister’s perception that
PILs had become a tool in the
hands of the judiciary for harass-
ment. While agreeing that PILs
should not become publicity in-
terest litigations, the CJI said
“PILs have done a great service
in protection of human rights,
protection of environment, for-
est wealth, illegal mining, etc.”
He said PILs should be handled
with great care and caution
keeping in view the parameters
laid down by the Supreme Court
in various cases.

On the two-day conference of
Chief Justices held on Thursday
and Friday, he said, “we dis-
cussed wide-ranging issues in re-
lation to legal and judicial
reforms.”

He said the main area of con-
cern was the disposal of arrears.
It had been resolved to set up
special benches in each High
Court for disposal of old cases,
particularly criminal cases. It
had been suggested that there
must be a time limit of say six
months for staying a criminal
trial and a mechanism for vacat-
ing the stay and the trial expedlt-
ed.
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t is(nzgt\‘;;)o difficult to make an ass of the law.
I The accused in the Jessica Lal murder case

seemed to have managed to do that quite effi-
ciently Witnesses can be intimidated or paid off,
they can always be made to un-see what they have
seen. The only concition is that the perpetrators
should be richer than the witnesses. The ugliness
of the Lal murder trial and the consequent public
outrage prompied the Congress president, Ms So-
nia Gandhi, to suggest an amendment to Section
164 of the criminal procedure code that would
contain witnesses from turning hostile. Witness-
es’ statements will be taken and recorded under
oath as soon as possible after the crime. They
would also have to sign their police statement, a
copy of which would be forwarded to the magis-
trate. Recently, two crucial witnesses, Mr Shayan
¥ Munshi in the Lal case and Ms Zahira Sheikh in
the Best Bakery case, claimed that they had prob-
lems with the language in which the first informa-
tion reports were written. Ms Sheikh is facing
perjury charges. but this or similar penalties will
become inevitable when the recorded statement
becomes part of law. There would be no need for
the prolonged grilling of a hostile witness in
order to establish perjury. as happened in
Ms Sheikh'’s case.

The other feature of the proposed amendment
is a corollary of the first, but less easy to imple-
ment. This is about witness protection: a witness
can be threatened with not only his own life but
that of his nearest kin, or, at an extreme, eliminat-
ed. The world being targeted through the amend-
ment — of politics, wealth and glamour — pays
well for the best thugs. In hostile witnesses, greed
can be punished, but should fear be punished too?
Protection is of urgent concern if the amendment
is to be fair. Besides, the amendment should not
obscure the fact that it is not witnesses alone who
are corrupted by money or fear. It is along route to
the court, and the police seldom shine in investi-
gating and evidence-gathering. Can any law
change that? If the section is amended along the
lines suggested by the Congress president, it has
to be seen if it can be implemented successfully
when crimes occur in less visible circles. When
the victim is poor, and the police somehow forced
or persuaded to register a complaint, witnesses
tend to vanish from sight even before the police
i beginthe routine inquiries. It would be good if the

amendment could change this.
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“Fresh FIR filed in Jessica case

New Delhi: Against the backdrcp of 37}

public outrage over the handling of the

Jessica Lal murder probe, Delhi police ¢y

on Monday filed a new case of criminal
conspiracy in the destruction and fabri-
cation of evidence and will challenge “in
a day or so” the lower court order ac-
quitting all the accused.

A special crack team was on Monday
named under Special Commissioner (In-
telligence) U K Katna to investigate the
case but “nobody has been named in the
FIR,” Delhi police Commissioner K K
Paul told reporters here.

Admitting that a “lot of material” has
come up in the aftermath of the judge-
ment and the media, which have created
“lots of doubt” about the original probe,
he said a new FIR was filed in: the

Mehrauli Police Station on Monday under various
sections of Indian Penal Code. Other officers of the Raj Sharma that a probe be ordered against offici
team would be appointed so that there was no delay in

4 \:n v c_\“\/"'
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in 2001 had suggested to the then Commissioner Ajai

investigating the case. agencies

the investigation of the case.

Replying to questions, he said the pres-
ent Station House Officer of Mehrauli
would be the investigating officer and
that nobody has been named in the FIR.

Jessica was shot dead in a posh restau-
rant Tamarind Court around midnight
seven years ago allegedly by Manu Shar-
ma when she refused to serve him liquor.
Delhi Police has been facing flak from var-
jous quarters for its shoddy investigation
of the case in which all the nine accused,
including Manu, son of Haryana Minister
Venod Sharma were acquitted.

Terming the registration of FIR as a
“major step”, Paul said the move was tak-
en to ensure that justice is done in the Jes-
sica Lall murder case.

As Joint Commissioner (Crime), Paul




Delhi demands justice
for Jessicalal .
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“What has happened to Jessica can happen to anyone, till public
decides that enough is enough people will keep getting killed...."

Staff Reporter \ 1y
NEW DELHI: Demanding justice for
Jessica Lal, human rights activ-
ists, people from the Capital’s
fashion fraternity, artists, stu-
dents and concerned citizens got
together on Saturday evening for
a candlelight vigil and protest
demonstration here at India
Gate. Among those participating
in the vigil were Jessica’s sister
Sabrina, social activist Swami
Agnivesh, Neelam Krishnamur-
thy of the Association of Victims
of Uphaar Tragedy, young mur-
der victim Nitish Katara’s moth-
¢r Neelam -Katara, fashion
designer Ravi Bajaj, model Joey
Mathe'w and a large number of
students and teachers from Del-
hi University and Jawaharlal
Nehru University.

Speaking out at the first public
demonstration demanding jus-
tice for Jessica, Sabrina said: “It
is overwhelming to see that so
many people care enough to
have taken time out to come
here and be a part of this demon-
stration. For me the battle is
personal, but I feel stronger to-
day when I see that the battle
now is not just mine. I want jus-
tice for my sister. I had given up
hope but now I feel that some-
thing will come out of fighting
this battle together. The Gov-
ernment, the police and the judi-
ciary cannot ignore a voice that
is so loud and clear.”

While the gathering engaged
in slogan shouting, lighting can-
dles and singing extempore
songs, family members, friends
and concerned citizens seemed
eager to ensure that their voices
were heard. “We are standing

EXPRESSING SOLIDARITY: Protestors holding candles

to demand justice for Jessica

Lal at India Gate in

New Delhi on Saturday. -- PHOTO: R. V. MOORTHY

here for justice and we have un-
derstood that we need to be to-
gether to make things happen in
our country. What has happened
to Jessica can happen o anyone,
and sadly till the public decides
that enough is enough innocent
people will keep getting killed
and we are going to suffer. We
want to tell the Government that
delay is not acceptable and that
we want a time-bound system
where justices is done,” said Ms.
Krishnamurthy.

Underlining the need for afast |
and transparent judicial system,
a Delhi University student said, :
“This here now is a protest not
just for Jessica; it is also for the
common man who is vulnerable
in a corrupt system. We don’t
blame Shayan Munshi for not
standing up for Jessica as an eye-
witness in the case, we need a
better witness protection sys-
tem where the common man
doesn’t feel threatened to speak
out the truth.”



THURSDAY, MARCH 2, 2006

Beating the ~¢°
LN
anti-defection lavge,

| he hurriedly sought and easily won vote of c&—

dence in Uttar Pradesh can do very little to ease the

difficulties of the Mulayam Singh Government.

These arise from the Allahabad High Court judg-
ment derecognising the ‘merger’ of 40 Bahujan Samaj Party
members of the Legislative Assembly with the ruling Samaj-
wadi Party. As the rebel BSP MLAs voted in favour of the
confidence motion in violation of the party whip, the onus is
now on Speaker Mataprasad Pandey to decide on their
status in accordance with the provisions of the anti-defec-
tion law. Contrary to what opposition parties claim, there
was nothing illegal or unconstitutional about the confidence
vote Mr. Yadav sought from the Assembly for his S.P.-led
coalition Government. But it served no real purpose. The
score in the vote, 207-0 in a 402-member House (with the
opposition boycotting the motion), merely affirmed what
was well-known earlier — the support of the BSP defectors,
who moved to the S.P. camp in 2003, was crucial for the
survival of the Government. If anything, the vote has
brought matters to a head. The High Court, after nullifying
the merger, quite properly left it to the Speaker to decide on
the disqualification. Now, following the confidence vote, the
threat of disqualification hangs over all the BSP rebels who
defied their party whip. Following the 91st Constitution
Amendment Act, the anti-defection law does not recognise
‘splits’ in a party. Instead, the amendment provides for the
disqualification of any member, even if he or she is part of a
group constituting one-third or more of the legislature par-
ty. Only ‘mergers’ in which at least two-thirds of the mem-
bers of the relevant party are in favour of the merger have
validity in the eyes of the law. The BSP won 97 seats in the
2002 Assembly election, so the 40 rebels do not come
anywhere close to qualifying for protection under this es-
cape clause,

The developments in U.P. draw attention to the discre-
tionary powers vested in the office of the Speaker in matters
of defection and disqualification. Defections are rarely an
open-and-shut case. Speakers are not always non-partisan
and are usually elected from the largest party in the House.
Although the BSP rebels switched sides before the amend-
ments to the anti-defection law took effect, they had not
satisfied the one-third requirement as the law then stood for
a ‘split’ to be recognised. The defection happened in two
batches, but this did not prevent the Speaker from recog-
nising the ‘split’ and the subsequent merger with the S.P.
The High Court’s inordinate delay in deciding on the pet-
ition seeking disqualification of the BSP rebels points to an
unsatisfactory situation in settling disputes under the anti-
defection law. The risk is that, under such circumstances,
political instability might even appear to be court-induced,



Delhi pBlice set to appeal against
Jessica murder case acqulttals "

“Issue of re-investigation of the case to come later...."

Staff Reporter

NEW DELHI: Delhi’s Police Com-
missioner K. K. Paul on Monday
apprised senior Union Home
Ministry officials of the devel-
opments in the Jessica Lal mur-
der case in the wake of the
acquittal of all nine accused by
the trial court last week.

It is learnt that Dr. Paul in-
formed the Home Ministry offi-
cials that the police in
consultation with the Director
of Prosecution are going through
the trial court order to ascertain
possible grounds for an appeal
against the acquittal.

At a press conference here,

Joint Commissioner of Police
(Crime Branch) Ranjit Narain
reiterated that the judgment was
being examined. Stating that no
vigilance inquiry had been initi-
ated into the case, he said: “Our
first step would be to look for
possibilities to appeal against
the acquittal. The issue of re-
investigation in the case would
come much later,”

According to sources, the po-
lice have almost made up their
mind to move the Delhi High
Court challenging the acquittal
order.

For his pert, Director of Pros-
ecution M. ¥, Sharma on Mon-
day said he was going through

QA
the trial court order to&/ﬁnd out
why the circumstantial evidence
in the case was not considered
during the trial. “Earlier the po-
lice had not consulted us as the
Government had appointed the
Special Public Prosecutor for
court proceedings,” he added.

While the police are under
tremendous public pressure to
take corrective steps so that jus-
tice is done, they are now in the
process of preparing a report
comprising all documents per-
taining to the investigation to
submit it before the High Court
by March 19,

They are apprehensive that
the High Court might pull them

\/

A

up for not taking appropriate ac-
tion when it came to light that
crucial evidence had been tam-
pered with, perennially damag-
ing the prosecution’s case.

This past Saturday the inves-
tigation officer of the case, Sure-
nder Sharma, was removed from
his post as Station House Officer
of the Hauz Khas police station
and transferred to the security
wing after the court judgment
was made public.

The move came as a big sur-
prise to many as no action was
taken against anyone in 2001
when senior police officers
learnt that crucial evidence had
been tampered with.
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Staff Reporter

NEW DELHI: Without waiting for
the Delhi police to file an appeal
against the acquittal of all nine
accused in the much talked
about Jessica Lal murder case,
including prime accused Sidd-
harth Vashisht alias Manu Shar-
ma, the Delhi High Court on
| Friday directed the city police to
submit to it all the investigation
details as well as the reasons
i which caused the fall of the case
! in the trial court here earlier this
week.

Taking suo motu note of news
reports blaming shoddy investi-
gation for the failure of the pros-
ecution case, a Division Bench of
the High Court comprising Jus-
tice Vijender Jain and Justice
Rekha Sharma directed Delhi’s
Police Commissioner to respond
to the Court’s queries within
four weeks.

Earlier, the Bench directed
the High Court Registry to club
clippings of newspaper reports
on the acquittal of the nine ac-
cused in the case and list the
matter for the Court as public
interest litigation.

The acquittal had led to a
widespread hue and cry with a
great many organisations and
NGOs demanding a re-trial of
the case and action against offi-
cials responsible for bungling up
the case.

Directing the Delhi police to
file the case details within four
weeks, the Bench said it would
take up the matter for further
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THE VICTIM: Jessica Lal.

o Delhi police ordered to
file investigation details
within four weeks

o Matter to be treated by
the Court now as public
interest litigation

hearing on April 9.

Delhi Police Commissioner K.
K. Paul on Thursday had told
The Hindu that the investigating
agency was yet to take a decision
on going in for appeal against the
acquittals by the trial court.
“The decision would be taken af-
ter  going  through the
judgment and consulting law-
yers,” the Police Commissioner
had added.

Additional Sessions Judge S.

- HINCU

Delhi High Court takes up
Jessica Lal murder case

Suo motu action after public outcry over acquittal of all
nine accused in trial court
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L. Bhayana this past Tuesday had
acquitted all the accused in the
case saying the prosecution had
failed “miserably” to sustain the
grounds on which the trial was

built up.

Quoting the statement of
Surender Sharma, investigating
officer in the case, that he had
booked Manu Sharma as prime
accused after he got a call
from senior officers to that ef-
fect, Mr. Bhayana observed that
the probe officer had tried to
frame Manu Sharma in the
case.

The trial judge had also pulled
up the police for not being able to
recover the weapon of offence
and for their failure to establish
an unbreakable chain of circum-
stances leading to the murder of
the young ramp model in the
presence of hundreds of guests at
arestaurant.

Jessica Lal, the ramp model
and part-time bartender, had
been shot from point blank range
at socialite Bina Ramani’s
crowded Tamarind Court res-
taurant here in the presence of a
who’s who of the Capital’s fash-
ion world, senior Delhi Police of-
ficers and socialites gathered to
celebrate the birthday of Ms. Ra-
mani’s husband George Mehlot
in the wee hours of April 30,
1999.

All the three key eyewitnesses
in the case, including actor Shy-
an Munshi on whose complaint
the case had been registered, had
turned hostile after their initial
testimony.
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| t seemed at first sight an open and shut case. A model
who worked as a celebrity barmaid is shot dead at
point-blank range after refusing to serve a drink to
two young men in a crowded South Delhi watering
hole. The man accused of killing her — Manu Sharma, the
son of a former Union Minister — flees the scene and ab-
sconds for an entire week before surrendering to the Delhi
police. The Jessica Lal murder case, in which a sessions
court acquitted all nine accused on the ground of insufficient
evidence, is an instance of gross miscarriage of justice and
raises serious questions about the criminal justice system.
The collapse of the case is the result of two main causes.
First, there were a couple of glaring holes in the prose-
cution’s case. Two bullets were fired, one in the air, on that
fateful night and the Delhi police maintained that they both
came from the same gun; however, a forensic report showed
they were fired from different weapons. Moreover, the gun
used to shoot Jessica Lal was not recovered, a failure that
suggests a lack of diligence with which the case was in-
vestigated. However, what really sunk the case was a phe-
nomenon that has become disturbingly familiar in
high-profile cases — that of key witnesses turning hostile.
This trend, which was recently spotlighted in the Best Bak-
ery and the BMW hit-and-run cases, has undermined public .
confidence in the criminal justice system and contributed tb\g(
the abysmal rate of convictions in India.

The successful working of the criminal justice system
depends critically on the willingness of individuals to fur-
nish information and tender evidence without being intimi-
dated or bought. As symbolised by Zahira Sheikh’s flip-flops
in the Best Bakery case, the threat of retaliation, which could
include physical violence, is a major reason why witnesses
(some of them victims) do not cooperate. That case sparked
off a nationwide debate on the need for witnesses to be
protected by the state. But it is not intimidation alone that
makes witnesses turns hostile. As studies have shown, what
witnesses perceive as harassment alienates them as well.
The length of the trial and the way they are treated in court
have a bearing on shifting testimonies. As the Supreme
Court has observed, “A witness is not treated with respectin
the Court... He waits for the whole day and then finds the
matter adjourned... And when he does appear, he is sub-
jected to unchecked examination and cross-examination
and finds himself in a hapless situation. For these reasons
and others, a person abhors becoming a witness” (Swaran
Singh v State of Punjab, AIR 2000). The three witnesses who
turned hostile in the Jessica Lal case were her friends. There
is no evidence to suggest they were intimidated into altering
their testimonies. But it is possible they felt beleaguered by a
trial that dragged on for seven years. Preventing witnesses
from turning hcstile does not mean merely making them
feel more securz. The Jessica Lal case suggests it is also
about making i less troublesome and inconvenient for
them.



How the cops scuppered

Jessica Lall murder case
Family lose_s‘wsph;it/ to fight the rich and mighty

PANKAI Vohra ; RN
New Delhi, February 22 [ Y L g

IF THE nine accused in the Jessica Lall
murder case have walked away free, it
is abundantly clear that the investiga-
tion conducted by the-Delhi Police left
much to be desired.

Some persons who should have fig-
ured among the accused in the case
were cited as witnesses. Certain leads
which may have led to the killers were
not followed. Information regarding
some seizures was suppressed. During
the course of the trial, some serious le-
gal lacuna were detected even in the
registration of the FIR.

Also, many responsible public fig:
ures and citizens who were present at
the party at the Qutab Colonade on the
fateful night of April 29, 1999, chose to
look the other way and did not depose:
before the court. From day one itself, it
appeared that a cover-up of sorts had
started. And if Manu Sharma was not
the actual killer, then who was the po-
lice trying to shield?

Jessica’s sister, Sabrina, told
newspersons on Tuesday that the fami-
1y had lost hope the day the main ac-
cused, Manu Sharma, was granted bail
some years ago and had no spirit left to
fight the rich and powerful people
against whom it had been pitted.

But the point remains that there was
no clinching evidence left against Ma-
nu Sharma, since even the main com-
plainant, actor and model Shyan Mun-
shi, refused to recognise him in the
court and said that Manu Sharma did
not shoot at Jessica. In May 2001, HT
had written that the prosecution case
had turned very weak and it would be
very difficult to convict anyone.

In fact, the prosecution case was
stumped the moment Munshi substan-
tiated the two-weapons theory intro-
duced in the wake of the reports re-
ceived from two forensic laboratories
which said the shells recovered from
the spot were from two different we-
apons. And since no weapon of offence
was recovered by the police, Munsh:’s
statement that the shots were fired by
two persons — one in white T-shirt and
off-white trousers who fired in the air
and the other in light-coloured clothes
who fired at Jessica — ensured that
Manu got the much-needed reprieve.

Strangely, the first call received at the
police control room on telephone num-
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FALLING FLAT

MAIN COMPLAINANT
actor-model Shyan Munshi
refused to recognise Manu
Sharma in court

CRIME SPOT disturbed
even before police could
conduct proper probe

PROMINENT PEOPLE
present at the party either
kept silent or were not
asked questions

TWO WITNESSES were
added a month after the
murder

WAS case cooked up
against Manu Sharma to
shield someone else?

ber 100 had indicated that the killers
had come on a motorcycle and one of
them could have been a Sikh. This an-
gle was never pursued subsequently.

One baffling aspect of the case was
that a weapon recovered by the police
from Manu’s Delhi residence was never
produced in the court, since it did not
match the calibre of the slugs which
were seized from the spot. Also, the clo-
thes that Jessica was wearing when she
was shot have not been recovered. The
hospital has no record of the clothes
and neither do those who took her to
the hospital.

Even before the police
could conduct proper in-
vestigations and do the nis-
han delhi, the crime spot
had been disturbed. While
there is a general percep-
tion that the Ramanis were the only
ones who testified, several legal experts
are of the opinion that their testimony
helped the defence. more than the pros-
ecution. From the discrepancies that
came to light during the trial it seems
the police were trying to shield some-
one by attempting to establish a case
against Manu Sharma.

For instance, the court took a serious
view about the discrepancies in the
statements and sworn affidavit by
Mehrauli SHO Surinder Sharma and
initial 10 of the case Sunil Kumar.

A three-page handwritten paper with
the heading ‘directions/ instructions’

was found in the file wherein directions
to the initial I0 had been given on how
to go ahead with the case. For example,
there was a chronology of whose state-
ments to record and who should say
what. There were instructions even for
Sabrina Lall who was to be persuaded
to testify that she knew Manu and Gill,
another accused, so that a motive could
be established.

Sunil Kumar had admitted that it
was in his handwriting and at one stage
the SHO said he was aware of the paper
but later gave an affidavit in the HC
denying such a paper exist-
ed. He was pulled up by the
trial court later. Similarly;
the prosecution case was
made on the basis of three
eyewitnesses. In his com-
plaint Shayan Munshi had
described the accused as 32 years old
while Manu was only 23 at that time.

Strangely, the other two witnesses —
Shiv Dass, an electrician, and Karan
Rajput, a relative of the restaurant ma-
nager — were added a month after the
murder. Their social strata did not sug-
gest they should have been present at
the party but Dass deposed in the court
he was on the roof taking off bulbs
when the incident took place while Ra-
jput said he was in Punjab on that day.

The riddle with all the accused hav-
ing gone scot-free: who were Jessica’s
killers? Whatever be the case, today all
the accused stand legally acquitted.

£




~ Jugtice on Trial v

~ Q'\\(lessica Lal case raises Q/ NG
> 7 serious legal questions

x HE acquittal of all the nine accused in th&‘Jessica :
Lal murder case is an extraordinary miscarriage of |
justice. If the police can’t nail a killer who shot his :
victim at point-blank range before several eyewit-

nesses, there is a serious need for a rethink on our inves- :

tigative and judicial apparatus. The case against the prime
accused — Manu Sharma, son of a Haryana minister —for |
shooting Jessica on April 29, 1999 collapsed on three :
grounds. First, three key eyewitnesses turned hostile; sec-
ond, while the prosecution maintained that two bullets
found at the murder site were fired from a single weapon,
the state’s forensic agency said the bullets were fired from
different weapons; and finally, the murder weapon was nev-
er recovered. Withesses retracting their statements are
nothing unusual, especially in cases involving the high and
mighty. The prime accused in Jessica’s murder and many of
his alleged accomplices had enough political connections to

_ browbeat any witness. The case is a telling comment on in-

' vestigating skills of the police. By depending heavily oneye- |

witness accounts, the police failed to marshal other forensic :

_evidence to back their case. The mismatch between police

claims and forensic evidence point to sheer inefficiency or
tampering of evidence, both of which are serious lapses.
 This case is only one in a long line of high-profile crimes

. Where the guilty have been left off the hook. The outcome of

" the BMW case, where seven people were mowed down on a

Delhi street, has predictable similarities with Jessica’s mur-
yder. In that case, too, the main accused had plenty of politi-
cal clout and money to back him. Not surprisingly, he went

*.scot-free. Unfortunately, protection of witnesses, compara-

»ble to western countries, is not feasible in India. What is vi-

"able is a thorough cross-examination of key witnesses who

:are seen to have turned hostile either because they have

“been paid off or out of fear. Former chief justice V N Khare

~in the Best Bakery case, arising out of the Gujarat riots, ap-

:plied this standard. Another reason for failure to prosecute

-is the inordinate delay between the crime and delivery of
~justice. The verdict in Jessica Lal’s case took nearly seven
.years. The long gap means there is that much more §cope to

‘mess around with evidence and to exert pressure on eye-

~witnesses. The Jessica Lal case is an abortion of justice. If

steps are not taken to remedy this situation, the nation’s po-
‘lice and courts will have little credibility. :
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Justice after Jessica Lall

FTER the Gujarat riot
cases, especially the Best
Bakery case in which I
: ordered a re-trial as the
victim Zaheera Sheikh changed her
statements and witnesses turned
hostile, the Jessica Lall murder case
has thrown up a challenge for the
country's criminal justice system.
Our criminal jurisprudence re-
quires drastic changes. The Indian
Penal Code (IPC), Criminal Proce-
dure Code (CrPC) and the Indian
Evidence Actare over 150years old.
Law, lke society, is not static: new
contexts demand new solutions.

Therapid advances we have wit-
nessed in technology and commu-
nication, for instance, are indeed
revolutions of sorts. The law cannot
be a mute spectator, limping to
catch up with these large transfor-
mations. Today, criminals are in
power from the taluka to the na-
tional levels. In such a situation, it
becomes extremely difficult to pro-
cure evidence and produce wit-
nesses before the court. Even wit-
nesses collected and produced
before the court are vulnerable.
They are easily preyed upon by the
powerful accused who may use
moneyor fear.

The very first change I would
suggest is that the prosecution
should be an autonomous agency
away from the control of the gov-
ernment like, say, the Election
Commission (EC). Since the prose-
cutionis under the state at present, it
follows the lines directed by the
state. I have seen it in Gujarat riot
cases: the prosecution and the ac-
cused were hand-in-glove. The
time has come for the prosecution
to be made an independent and au-
tonomous agency.

"Two, the present system of investi-
gation by the police must change.
We know the police is vulnerable. I
have seen cases of the police distort-
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ing evidence. In the present set-up,
under the CrPC, to be precise, it is
the duty of the police to collect evi-
dence and produce the same before
the court. If the police officer is
aligned with the accused, it becomes
difficult to secure a conviction in a
court of law. Hence, the investiga-
tion should be conducted by an inde-
pendent agency. Alternatively, the
independent autonomous body to
be set up along the lines of the EC
can perform the twin jobs of investi-
gationand prosecution.

Three, the statement under sec-
tion 161 of the CrPCto be given to

Q% © vxKese 3

Delink prosecution,
investigation from the state.
Change the 171-yr-old CrPC

, -\~ measures towards the ultimate goal

VI‘
)
C"i

be wasted by having to undergo the
examination in chief again before
the cross-examination begins. Fur-
ther, both the recording of the state-
ment under Section 161 and the
cross-examination must be done
through video conferencing. This
will ensure video evidence of a wit-
ness who will not be able to change
the statement later. Then, the psy-
chological pressure on a witness
constrained to stand in the witness
box in court and record his state-
ment would be done away with.
Four, like in the developed coun-
tries, say in the US, in at least some

The law cannot be a mute spectator, limping
to catch up with socio-political
transformations. Today, criminals are in

the police should be recorded be-
fore ajudicial magistrate so that the
‘examination in chief” of a witness
need not be done again and the
cross-examination by the accused
canbegin straightaway. Asthe state-
ment recorded by the police is not
admissible in evidence, it is again
recorded in the examination in chief
of the witness before a magistrate.
There is every likelihood of the wit-
ness, who could have been influ-
enced in the interregnum, changing
his statement before the magistrate.
Once the statement under Section
161 is recorded before the judicial
magistrate, the court’s time will not

power from the taluka to the national levels

sensitive cases, witnesses should be
provided protection. Thisis particu-
larly desirable in India because of
long pending trials in the courts.
Under protection, the witness will
not be féarful. It will be difficult to
lure him or her by money and other
allurements.

Five, the victim must be given the
right toappeal. At present, the right
of appeal resides only with the state,
which is the prosecution. A victim
can only go for a revision of the order
of the trial court where the victim or
the family members cannot argue
on facts and law but only on jurisdic-
tion. Both on the counts of law and

fact, the victim too should be given
this right. Finally, the victim or fam-
ily members should have the right
to have a say along with the prose-
cution in the trial court itself.

1 would suggest these remedial

of revamping the entire gamut of

. . . . . .
<v~criminal jurisprudence and crimi-

nal justice administration in our
country. If these changes are imple-
mented, a beginning would have
been made, there will be some
hope for the future.

Consider a small statistic. In 1967,
the conviction rate was 80 per cent.
In 20035, the same conviction rate
dipped to 22 per cent, and most suc-
cessful cases concerned petty
crimes. Obviously these petty of-
fences are committed by the poor
who are not in-a position to engage
an expensive lawyer. The big fish,on
the other hand, can tear their way
out of the net of law. ‘

Lord Macaulay drafted the IPC
in 1835 sitting in Tamil Nadu’s
summer vacation resort, the famed
Nilgiri Hills. It is now 2006. One
hundred and seventy-one years
have passed by and the [PC, CrPC
etc. remain virtually the same. The

. time has come to drastically change

penal laws, the criminal justice ad-
ministration system and criminal
jurisprudence itself given the vast
societal changes in these 171 years.

Today, we live in the E-Age. We
are in the middle of an electronic
revolution. Psychological, emo-
tional and sociological approaches
to crime have changed. The law
must catch up and keep pace with
the changing times. Till then, dis-
turbing occurrences such as the ac-
quittal of the accused in the Jessica
Lall murder case will keep repeating
themselves.

« Thewriterisa former
chiefjustice of India




merica's Legislative Branch
Agas, on paper, strong powers
' f advice and consent to con-
trol errors, excesses or abuse of
poyer by the Executive Presi-
t. But (with rare and coura-
ous exceptions like Sen.
obert C. Byrd of West Virginia)
he Legislature cravenly collap-
sed before the father-son Bush
presidencies in regard to the
Middle East wars of recent years.
~ America's once-revered federal
judiciary has also tended to lose
its independence of mind with
overt politicisation of judicial
appointments in recent decades.
Bush the First went to war ag-
ainst Saddam Hussein (a former
American- ally against Islamic
Iran) at least partly with an eye
to" winning re-election in 1992
(which he would have done as a
result but for a random shock
known 4s Ross Perot; Bill
* Clinton became the beneficiary).
Bush the Second obsessively
wished to follow up on the same,
to the point of misjudging the
real threat to America from Bin
Laden and fabricating a false
threat from an emasculated
Saddam.

Collapse before Executive Power

America's Legislature palpably

failed to control her Presidénts..

Now, late in the day, after all the
horses have bolted, the Senate
Judiciary Committee began tepid
hearings on February 5 2006 into
whether the President author-
ized laws to be broken with
impunity in regard to wire-
tapping some 5,000 citizens
(doubtless mostly non-white and
Muslim) without judicial war-
rants. Republican Senator Arlen
Specter, the Committee's Chair-
man, has said he believes the
Foreign Intelligence Surveillance
Act has been “flatly” violated,
and "strained and unrealistic"
justifications are now being
offered. Bush's men, from his
Vice President and Attorney
General to political intelligence
operatives, have brazenly placed
in the dustbin the traditional
principle fiat justitia pereat
mundus — let justice be done
even if the woRe perishes —
saying that the Sovereign can do
just as he pleases to save the
rcalm from external enemies as
he might perceive and define
‘them to be.

What this kind of collapse in
current American  practice
reveals is a new aspect unknown
at the time of Montesquieu’s
Spirit of the Laws. Tn the modern
world, Separation of Powers
involves not merely constitu-

By SUBROTO ROY

tional institutions like Executive,
Legislature and Judiciary but
also the normal civil institutions
of a free and open society,
especially academic institutions
and the press. In America, it has
been not merely the Legislature
and Judiciary which have tended

to collapse before Executive:

Power in regard to the recent
Middle East wars, but the media
and academia as well.
bedded repor- pme
ters” and Fox
TV set the tone
for America's
official thought
processes
about Iraq and
the Muslim
world — until it
has become too
late for Ame-
rica's - mains-
tream media or
academics 1o
recover their
own credibility
on the subject.
On the other
hand, unofficial
public opinion
has, in Ame-

“Em_

S‘heikh Mohammad Abdullah

shall administer the country as
His agent". By such a view, in the
words of Rashid Rida and Mau-
lana Maududi, Islam becomes

"the very antithesis of secular

Western democracy. The philo-

sophical foundation of Western,

democracy is the sovereignty of
the people. Lawmaking is their
prerogative and legislation must
correspond to the mood and
temper of their opinion... Is-
lam... ‘altoge-

of popular sov-
erelgnty and
rears’ its polity
on the  foun-
dations of the
sovereignty of
God and the
viceregency
(Khilafat) of
man." (Rosen-
thal, Islam &
the Modern Na-
tional State,
Cambridge
1965.)
Pakistan's
few  modern
constitutiona-

rica's best tmdmom ~ demons-
trated using vast numbers of
Internet websites and weblogs, a
spirited Yankee Doodie indivi-
duality against the jingoism and
war-mongering of the official
polity. Neither the press nor
academia had collapsed the same
way during ‘America's last major

foreign wars in Vietnam and

Cambodig, forty years ago, and it
may be fairly said that America's
self-knowledge was rather better
then than it is now, except of
course there were no Internet
websites and weblogs.

Our Pakistani Cousins

Across the border from us, our
Pakistani cousins are, from a
political and constitutional point
of view, cut from the same cloth
as ourselves, namely the 1935
Government of India Act, and
the Montague-Chelmsford and
Morley-Minto reforms earlier.

However, ever since Jinnah's.

death, they have refused fto
admit this and instead embarked
haplessly on what can only be
called an injudicious path of
trying to write a Constitution for
a new Caliphate.

The primary demand of the
main scholars influencing this
process was  "That the
sovereignty in Pakistan belongs
to God Almighty alone and that
the Government of Pakistan

lists have been ever since battling
impossibly to overcome the onto-
logical error - made here of
assuming that any mundane gov-
ernment can be in commu-
nication with God Almighty. In
the meantime, all normal bran-
ches of Pakistan’s polity, like the
electorate, press, political
parties, Legislature and Judi-
ciary, have remained at best in
ill-formed inchoate states of
being — while the Pakistan
Armed Forces stepped in with
their own large economic and
political interests and agendas to
effectively take over the country
and the society as a whole, on
pretext of protecting Pakistan
from India or of gaining J&K for
it. Pakistan’s political problems
have the ontological error at

- their root. Pakistan's political

parties, academics and prgss,
have. with rare exceptions re-
mained timid in face of the
militaristic State — directing

‘their-anger and frustration at an

easier target instead, namely
ourselves in India. The Pakistan
Government's way of silencing its
few political, academic or press
dissidents has been to send them
into comfortable exile abroad.

Sheikh Abdullah Contrasted

Pakistan's perpctual constitu-
tional confusion deserves to be
contrasted with the clarity of

ther repudiates-
the philosophy

Sheikh Mohammad Abdullahs
thinking, e.g. his 5 November
1951 speech to the Constituent
Assembly of J&K: "You are the
sovereign authority in this State
of Jammu & Kashmir; what yor
decide has the irrevocable forc
of law. The basic democrati
principle’ of soveréignty of th-
nation, embodied ably in th
American and French Const
tutions, is once again given shap
in our midst. I shall quote th
famous words of Article 3 of th

French Constitution of 1791

'The source of all sovereignt
resides fundamentally in the na
tion. Sovereignty is one and indi
visible, inalienable and impre
scriptable. It belongs to the
nation.! We should be clea:
about the responsibilities tha
this power invests us with. Ir
front of us lie decisions of the
highest national importance
which we shall be called upon tc
take. Upon the correctness of
our decisions depends not only
the happiness of our land anc
people now, but the fate as wel
of generations to come.”

Contrasting the Pakistan
views' of constitution-makin
with those of Sheikh Abdullal
may help to explain a great de:
about where we are today on th
delicate and profound subject ¢
J&K. (See “Solving Kashmir’
The Statesman,; December 1—:
2005) .

India's current debate abot
Separation of Powers needs t
keep at a distance the clear ne
gative examples of our America
friends, who have brought upo
themselves in recent times a cr:
ven collapse of Legislature
Judiciary, press and academia t
the Executive President (a

.Churchill had seemed to pre¢

dict), as well as of our Pakistar
cousins who have continued wit
general political and civil co
lapse for half a century. Becaus
our universities are all owned t
the State, India's academic
from Communist to Fascist, hav
tended to be servile towards i
In respect of the press, the powr
of independent newspapers h

. been dwindling, while the n

TV anchors have created th

own models of obsequioussy

and chummery towards N

Delhi's ruling cliques of the «

It thus becomes India's Supre1

Court which remains t

ultimate guardian of o -
Constitution and the safe

haven of our very frag

- freedoms — besides of cour

our own minds and hearts.

(Concludec
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Montesquieu’s Spirit of the Laws outlined a doctrine that apphes to Inldl} the USA
and all constitutional democracies: there is no monopoly of political wisdom.

e Speaker's noble office
s that of the single mem-
ber of the House, tradi-
tionally chosen by una-
nimity, whose task it is to
self-effacingly maintain order in
Parliamentary debate and pro-
ceedings, so that the House's work
gets done. Cest fout. Once chosen
Speaker, he ipso facto retires from
partisan politics for life. The Spea-
ker neither contributes to the sub-
stance of Parliamentary debate
(except in the rare case of a tie)
nor has to feel personally respon-
sible for Parliament's conduct.
Our Parliament has tended to be-
come so dysfunctional since In-
dira Gandhi and her sycophants
destroyed its traditions 30 years
ago, that supervising its normal
work is an onerous enough task
for even the finest of Speakers to
handle.

The Lok Sabha’s incumbent
Speaker has tended to see himself
as the champion of Parliament.
He need not. He does not com-
mand a majority in the Lok Sabha;

the Government Party does. We.

have had the oddest peculiarity
unfolding in India at present
where the person who doés com-
‘mand the Lok Sabha's majority,
and therefore who would be nor-
mally defined as Prime Minister of
India, has chosen to nominate
someone who is not a member of
the Lok Sabha to act as Prime
Minister, i.e. to command the Lok
Sabha's majority. (The Rajya Sabha
“was and remains irrelevarit to
most things important to Indian
democracy, regardiess of its nar-
cissism and vanity). Someone with
access to 10 Janpath should have
told Sonia Gandhi in May 2004
that if she did not wish fo be PM

and wanted fo gift the job to some~

one else, she should do so to some-
one who, like herself, had been
elected to the Lok Sabha, like
Pranab Mukherjee (elected for the
first timé) or Kamal Nath or Priya
Ranjan (both veterans). Manmo-
han Singh, a former Lok Sabha
candidate, may as Finance Minis-
ter have been able to progress
much further with egonomic
reforms. But sycophan@ as ruled
the roost in the Congreéss's higher

The author is Contributing
Edifor, The Statesman

echelons, and nobody had the guts
to tell her that. Indeed as early as
December 2001, Congress leaders
knew that in the unlikely event
they won the polls, Manmohan
Singh would likely be PM by Sonia
Gandhi's choice (though he was
not expected to last long at the
top), and yet he did not contest the
Lok Sabha polls in 2004.

The Government of the day, not
the Speaker, is Parliament's cham-
pion in any discussion with the
Supreme Court over constitutional
rights and Separation of Powers.
And the Government has in fact

TRNETTS

DE LES PRIT"“

T GENEVE,
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quletly and sens1b1y requested the
Supreme Court to set up a Consti-
tutional Bench for this purpose.
Such a Constitutional Bench shall

have cause to ask itself how far

Kesavananda Bharati needs to be
tweaked if at all to accommodate
the contention that Parliament has
a right to judge its own members.
The Court may Well likely say that
of course Parliament has a right to
judge its own.‘members but even
that right is not an absolute right,
(nothing is). Even Parliament's
right to_judge its own members
must be in accordance with nafur-
al law, with principles of justice,
with due and clearly defined pro-
cesses. E.g. the established Privile~
ges Committee and not the ad hoc
Bansal Committee had to do the
needful.

Imagine a hypothetical case of
fantastic fiction where half a doz-
en independent MPs are elected to
a future Lok Sabha, and then take
it upon themselves to expose cor-
ruption and shenanigans of all
major political parties. Our fan-
tastic super-heroes become whis-~
tleblowers within Parliament itself
while remaining totally incor-
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ruptible as individuals — like Eliot
Ness's team who jailed Al Capone
and other gangsters, and came to
be depicted in Hollywood's The
Untouchables. These Untouch-
ables would come to be feared and
despised by everyone from Com-
munists on one side of the politi-
cal spectrum to Fascists on the
other. They would upset every-
body precisely because they were
so clean and were not purchas-
able. The Government and Oppo-
sition of the day might well gang
up to expel such troublemakers
and even fabricate charges to do

The Government of the
day, not the Speaker; is
Parliament's champion
in any discussion with
the Supreme Court over
constitutional rights
and Separation of

Powers

so. (Now there's a script for a
Bollywood moviel)

"What our Supreme Court's
Constitutional Bench decides now
in the matter at"hand will deter-
mine the fate of our super-heroes
in such a future fantasia,” The pre-
sent case is a polar opposite —
where MPs have been caught on
camera with their sordid fingers
in the cookie-jar, and then made
to walk the plank immediately by
their peers. Yet natural law applies
here as it will to our fantastic fu-
ture fighters, and this is what the
Bench would have fo speak on.

. Why the present situation con-
tinues to be disconcerting is be-
cause the whole country heard all
the holier-than-thou protesta-~
tions, yet everyone continues fo
take a very dim view of what they
see of politicians’ behaviour.
There remain strong suspicions
that only a few very tiny tips of
very large icebergs were or can be

‘caught on camera. Large-scale

deals and contracts involve pay-
ments info invisible bank accou-
nts, not petty cash into pockets or
even suitcases filled with cash

‘sloshmg around Delhi.

What we have desperately
needed in the situation is modern
prime ministerial leadership
which could intelligently and
boldly guide national debate in the
right direction on the whole mat-
ter of probity in public life. Why a
distinguished parliamentarian like
the Speaker has found himself in
the limelight is because neither
the de jure nor de facto Prime
Ministers of India are anywhere
to be seett thinking on their feet on
these central issues of. constitu-
tional procedure and practice.
They tend to use prepared scripts
and may be temperamentally dis-
inclined to do what has been
called for by these unscripted cir-
cumstances. (Indeed the much-
maligned H. D. Deve Gowda could
be alone among the bevy of
recent FMs who has been able to
think on his feet at all)

In the meantime, the United
States is going through its own
Separation of Powers’ crisis. As
explained in these columns previ-
ously, the American system is dis-
tinctly different from the British,
and our own system is midway
between them. Yet similar princi-
ples may be discerned to.apply or
fail to be applied in all.

Winston Churchill once pers~
picaciously observed: “The rigid
Constitution of the United States.
the gigantic scale and strength of
its party machinery, the fixed
terms for which public officers
and representatives are chosen,
invest the President with a greater
measure of autocratic power than
was possessed before (the First
World War) by the Head of any
great State. The vast size of the
country, the diverse types, inter~
ests and environments of its enor-~
mous population, the safety-valve
function of the legislatures of fifty
Sovereign States, make the focus-
sing of national public opinion
difficult, and confer upon the
Federal Government exceptional
independence of it except at fixed
election times. Few modern Gov-
ernments need to concern them-
selves so little with the opinion of
the party they have beaten at the
polls; none secures to its supreme
executive officer, at.once the Sov-
ereign and the Party Leader, such
direct personal authority."

(T he roncliuded)
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Speaker takes on ])adlclary

Statesman News Service

NEW DELHI, Feb. 4.

Presiding officers of India’s
legislative  bodics today
supported the Lok Sabha
Speaker,  Mr Somnath
Chaticrjee, in his struggle
fo proteet the legislature’s
rights, unanimously decid-
ing not to respond to the
)udu iary’s notices 1o exam-
ine Parliament™s right to
expel its members. They
said as much about a notice
to Mr Chatterjec. The offi-
cers adopted a resolution
marking the conclusion of
an cmergency meeting the
Speaker had called.  Mr
Chatterjee later said nci-

ther Parliament nor et
state legislatures” presiding

officers wanted a con-
frontation with the
Supreme Court. The offi-
cers anc the Speaker were
onlv discharging their con-
stitutional  dutics.  Mr
Chatterce  described  as
“yncalled for” the Supreme
Court’s notice to the Lok
Sabha cn the expulsion of
scami-tainted members. Mr
Chatterice wondered if the
court had any right to issuc
a notice to the Lok Sabha
on a matter which the
Constitution described as
the kglslaturus “cxclusive
domair.” Until that is
decided, “determination of

|

N

\ \
~” S\ H

' I'm not for confrontation... (but)
the decision to expel MPs is the

" exclusive domain of the

LN | legislature... it would have been
ii}opei—if}he judiciary had first decided whether

it had the constitutional authority to go into the
issue... the decision (to issue notice to the
Speaker on the expulsion issue) is uncalled for

the existence of the right of
expulsion and, for that
purpose, a notice to th
Speaker are not called for,”

he said. “I feel that it would
have been proper if the

court had first decided
whether it had the consti-
tutional authority to ook
into the question,” Mr
Chatterjee was said to have
told the conference.
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brazening it out

he public perception of partisanship and unfair-
ness of Bihar Governor Buta Singh in recommend-
ing the dissolution of the Bihar Assembly has only
been confirmed by the Supreme Court’s elabora-
tion of the reasons why it earlier held the act unconstitu-
tional. According to the majority decision of Chief Justice
Y.K. Sabharwal and two of his colleagues, Mr. Singh’s action
“to forestall the formation of a new government by another
political party” was a mala fide exercise of power. His rea-

;soning that some legislators were being induced with offers

’ of money and other allurements would seem to be just his
' own opinion and perception without any material to sub-
* stantiate them. Such matters under Article 356 of the Con-

L

stitution could not be decided on a mere perception. The
way the Governor misled the Union Council of Ministers
was “destructive of the democratic system.” His action was
“drastic and extreme” and the “Court could not remain a
silent spectator to such subversion of the Constitution.” The
Union Council of Ministers gets off relatively lightly, with
the majority decisicn noting it should have exercised cau-
tion and not acted without verifying the contents of the two
reports sent by the Governor. The decision without any
material was clearly unconstitutional but as the election
process had been set in motion before the arguments in the
case could be concluded, the Court did not order the status
quo ante and revive the dissolved Assembly.

Rarely has there been a stronger indictment of a constitu-
tional functionary and it will be impossible for either Gover-
nor Singh or the Union Government to brazen it out any
longer. He should never have been Governor in the first
place but after the Supreme Court’s order holding the dis-
solution of the Assembly unconstitutional, his position be-
came wholly untenable. The United Progressive Alliance
Government must do the proper thing on its own and with-
out delay, rather than react after being forced into a corner.
Not just the Bharatiya Janata Party but supporting parties,
including the CPI(M) and the CPI, have demanded Mr.
Singh’s resignation. If as initial indications suggest he is not
in a mood to resign, dismissal will be entirely in order. Quite
apart from the severe indictment of Mr. Singh, the decision
limits the scope for arbitrary action by the Governor and the
Union Government in the matter of dissolving legislatures,
It thus opens up new space for political and democratic
functioning. An apex court empowered by the landmark
Bommai judgment has been able to examine the material on
which the Governor’s decision was based and found that
there was no material at all to support his perception that
money was being offered to legisiators. When political par-
ties are realigning, there are invariably allegations of horse-
trading. Still, without specific material to support the allega-
tions, the Governor or the Union Government cannot
anymore go by perceptions and dissolve the Assembly in
what is usually proclaimed to be a cleansing mission. At a
different level, Bihar is an object lesson on the dangers of
appointing political hatchet men to high offices that call for
fairness and adherence to constitutional values. s
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o b 0. The Union 846 \
W Buta must go. The Union tabinet that V5|1 |
rubberstamped his decision must at least think

GOVERNOR’S “fanciful
A assumptions” cannot, and
should not, be basis for ex-
ecutive action. The Supreme
Court’s condemnation of the role
the Bihar governor played in the
dissolution of the Bihar Assembly
last May was as categorical as it
was unambiguous. It found that
Buta Singh’s actions, which had
led to the dissolution of an assem-
bly even before it had met,
amounted to a subversion of the
Constitution. After such a stinging
rebuke, Buta Singh’s continuance
as governor is plainly untenable,
even if the man himself has
brazenly indicated that he would
take the salute on Republic Day.
Buta Singh should go, and go
before he casts a shadow on the
ceremonies of Republic Day. But
if the UPA government thinks it
can absolve itself of all responsi-
bility for that unconstitutional
dissolution, it had better think
again. There was a reprimand —
mild though it may appear — in-
herent in the court’s observation
that the Union council of minis-
ters should have verified the con-
tents of the governor’s report be-
fore pushing for dissolution. In
fact, the decision of the Union
cabinet to rubber stamp the gover-
nor’s report and hustle President
A.PJ. Abdul Kalam in Moscow
into signing the proclamation of
dissolution — all in the course of
one night — will go down as one

of the more cynical moments in .
Indian democracy. It came in a
year which saw at least two other
governors — both of them ap-
pointed by the Manmohan Singh
government — acting in ways
that blatantly favoured the ruling
party, and in complete disregard
of constitutional norms. There is
then in the court’s observations
more than sufficient reason for
introspection and course correc-
tion. Prime Minister Manmohan
Singh — responding to the Octo-
ber apex court ruling in this case,
terming the Bihar assembly dis-
solution as “unconstitutional” —
had stated that he did not “dis-
own” his “responsibility as prime
minister”. We now want to know
what his government plans to do
in response to this judgment.

The country should be grateful
to the S.R. Bommai versus the
Union of India verdict, which had
held that the dissolution of state
assemblies can be subjected to ju-
dicial review. Otherwise the clear
light of day may never have pierced
the opaqueness of executive deci-
sion-making in instances like this.
The judgment has also brought the
gubernatorial institution once
again under the scanner. The
Supreme Court has suggested that
a consensus cutting across party
lines be evolved on the norms that
should underlie the appointment
of governors. We wholeheartedly
endorse the suggestion.

- FAY

nng ,

NDIAN EXPRESS




MONDAY, JANUARY 2330/6
: <+

9
SN Avoiding a, p”
constitutional standoff

| n an era where courts are asserting their jurisdiction
and powers as never before, the decision of the all-
party conference that the Speaker of the Lok Sabha
M need not respond to the Supreme Court notice in the
case filed by expelled MPs challenging the action of the
House might appear defiant. Yet Parliament and Speakers
have all along been jealous in protecting their rights and not
submitting to the jurisdiction of courts on issues within
their domain, and the latest move is in accord with this
longstanding tradition. And as Somnath Chatterjee took
pains to emphasise, this stand need not lead to any confron-
tation with the Supreme Court. The Constitution vests in
Parliament and its members the same powers, privileges,
and immunities that the British House of Commons holds,
and it specifically makes them immune from court proceed-
ings in respect of anything said or any vote in Parliament.
Article 122(2) further declares: “No officer or member of
Parliament in whom powers are vested by or under this
Constitution for regulating procedure or the conduct of
business, or for maintaining order, in Parliament shall be
subject to the jurisdiction of any court in respect of the
exercise by him of those powers.” No doubt in India, unlike
Britain, the Constitution rather than Parliament is supreme,
and where the fundamental rights of citizens have been
pitted against the claims of parliamentary privilege, the
courts have been hearing the challenges. Yet, at issue here
are not the rights of non-members but the powers of Parlia-
ment to discipline its own members and to regulate its own
procedure that have been specifically conferred by the Con-
stitution to the exclusion of the courts.

Ironically, Parliament’s responsibility to discipline its
members has been underlined by the Supreme Court’s deci-
sion in the Jharkhand Mukti Morcha MPs’ bribery case.
Strange as it may seem, the Court ruled that MPs who take
bribes for any speech or vote in Parliament will be immune
from prosecution in the courts. The only remedy available
against such corruption lies with Parliament itself, and it is
the exercise of this power that has now come under chal-
lenge. The Supreme Court may have to decide on severai
issues, among them the ambit of the powers of Parliament —
whether they extend to the power to expel members. It may
also have to decide on the question whether courts can at all
go into Parliament’s actions against its members. Even if in
its opinion courts are not barred totally, it might have to
specify under what conditions they can step in, and what
questions can be enquired into. For a decision on these
issues, the Speaker’s participation in the court proceedings
would not be necessary. The Attorney General can assist the
Court and the Government of India could argue the case of
Parliament. Indeed on an issue such as this, there would be
no dearth of parties seeking to appear and put forth their
views. The Supreme Court can be expected to display judi-
cial statesmanship in sidestepping the issue of the Speaker’s
non-response and proceeding to decide on the substantive
questions involved. It is important that a constitutional
standoff is not allowed to develop and overwhelm Parlia-
ment’s salutary decision to expel corrupt members. Ve
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Fears over
misuse of . -
quota Bill

All-round support in Lok Sabha

Special Correspondent

NEW DELHI: The Constitution
Amendment (104th) Bill to re-
serve seats forsocially and edu-
cationally backward classes,
besides the Scheduled Castes
and the Scheduled Tribes, in pri-
vate unaided educational insti-
tutions drew all-round support
in the Lok Sabha despite appre-
hension over the exclusion of
minority institutions.

Opening the marathon dis-
cussion, Bharatiya Janata Party
leader Ananth Kumar said the
Bill would give “unbridled” free-
dom to minority institutions to
mint money in the name of edu-
cation. The Government’s idea
of social justice was “lop-sided.”
He wanted to know what would
happen to the reservation cur-
rently provided in minority in-
stitutions.

Praise for Sonia

Heaping praise on Congress
president Sonia Gandhi for the
amendment, Chinta Mohan
(Congress) urged the Govern-
ment to go in for a massive
recruitment drive to ensure that
the SCs/STs and the backward
classes got jobs. He also advocat-
ed reservation in the judiciary
and the private sector.

Reservation in the private
sector was also demanded by A.
Krishnaswamy (Dravida Mun-
netra Kazhagam).

Suresh Kurup (Communist
Party of India-Marxist) said na-
tional policies should be applica-
ble to minority institutions too.
He pointed out that Article 30
(1) was incorporated as aguaran-
tee to minorities that their rights
would be protected. When the
BJP members applauded him for
echoing their sentiment, he said,
“There is nothing for you to clap;
our position is different from
yours.”

“Raises many questions”

Welcoming the Bill, despite
being of the view that it raised
more questions than providing
answers, he said the Govern-
ment should show the political
will to rein in minority educa-
tional institutions that were in-
dulging in the
commercialisation of education.

Mohan Singh (Samajwadi
Party) and Rajesh Verma (Bahu-
jan Samaj Party) were one in

L

9 ) (,UY' \QK:'\ [ VN
stating that reservation alone
would not uplift the downtrod-
den. According to them, reserva-
tion in unaided educational
institutions would not be effec-
tive unless scholarships were
provided. Devendra Prasad Ya-
dav (Rashtriya Janata Dal) stuck
to his demand for including
“other backward classes” in the
main body of the amendment as
the term “socially and educa-
tionally backward classes”
would be subject to
interpretation.

Though he supported the
amendment, Shiv Sena’s Anan-
thrao Gudhe questioned the ra-
tionale in excluding
minority-run institutions from
it. He said fee subsidies should
be made available to the socially
disadvantaged sections to make
the reservation effective.

Politically motivated: BJD

Terming the Bill “political
motivated,” Prasanna Acharia
(Biju Janata Dal) opposed it. He
charged that it was being
brought to circumvent the deci-
sion of the Supreme Court.
“Why are you discriminating mi-
norities? It is a conspiracy to di-
vide society,” he said.

CK. Chandappan (CPI) ex-
tended support to the Bill but
said certain apprehensions re-
mained with regard to institu-
tions run by the minorities,
especially in Kerala. Legislation
was required to decide on the
admission and the fee structure.

Dharmendra Pradhan (BJP)
said he disagreed with the provi-
sion to exclude minority institu-
tions. Everyone should have
equal access to education, he
said.

Quota for minorities

Ramadas Athawale (RPI) said
there was a need for a quota for
minorities while Asadduddin
Owaisi (AIMIM) defended the
move of the Government to keep
minority-run institutions out of
the purview of the Bill. He said
Article 30 (1) was agreed to by
Sardar Patel but those who pro-
fessed to follow his legacy were
trying to turn it around.

Deputy Speaker Charanjit
Singh Atwal sought to know how
the Government would address
the problem in some States
where a majority of institutions
were run by minorities.
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Court strips
AMU of
minority tag

~

RAJESH Kumar Pandey - AN
Allahabad, January 5

A DIVISION Bench of the Allahabad High
Court has affirmed last October’s judg-
ment by a single judge that Aligarh Mus-
lim University is not a minority institu-
tion. The single judge had also quashed an
HRD ministry notification (dated Febru-
ary 25, 2005) permitting AMU to reserve 50
per cent seats for Musl.m students in ad-
missions.

The division Bench on Thursday said
the students who had been given admis-
sions earlier under the quota system and
who were studying at AMU would contin-
ue to do so. But the court made it clear
that from 2006-07, admissions at AMU will
be “free to all”.

The Bench — comprising Chief Jus-
tice AN. Ray and Justice Ashok
Bhushan — struck down sections 2(L)
and 5(2)(C) of the Aligarh Muslim Uni-
versity (Amendment) Act 1981, which
granted minority institution status to
the university. The court said the sec-
tions were ultra vires to the Constitu-
tion.The Bench was of the view that the
Supreme Court had already — in the
Azeez Basha case (1968) — taken the
view that AMU was not a minority insti-
tution and enactment of a law by Parlia-
ment could not overrule the judgment.

In the Azeez Basha case, the Supreme
Court had said AMU was not a minority
institution as it had been created by an act
of Central legislature. Parliament had lat-
er passed the AMU Amendment Act 1981.

The high court passed the judgment on
special appeals filed by the HRD ministry
and AMU. In these, the ministry and AMU
had challenged the verdict given by the
single judge in October, declaring that
AMU was not a minority institution.

In Aligarh, there were mixed reactions
to the judgment. Shireen Moosvi former
dean, faculty of social science, said she
was opposed to religion-based reserva-
tions from the very beginning. Even if the
law allowed AMU to do so, university au-
thorities should not impose the new reser-
vation policy, she said.



