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—" NDATO OPPOSE MOVE

Quota Bill
o divides~

Statesman News Service

NEW DELHI, Dec. 19. — The
Centre’s move to introduce a
constitutional amendment Bill
on education quotas is set to gen-
erate heat, given the stiff opposi-
tion to certain provisions of it
from the NDA as well as from
parties within the UPA.

The government requires the
backing of two-thirds of the mem-
bers in both the Houses to ensure
the passage of the Bill to provide
reservation for SCs, STs, and
“socially and educationally back-
ward” communities in private,
unaided educational institutions.
The government’s bid to mobilise
support across party lines today
suffered a setback when, resolving
their differences, NDA leaders
“unanimously” decided to oppose
the Bill on the grounds that it sou-
ght to exempt minority institutions
from the legislation’s purview.

“There should be reservations
for SCs, STs and socially and edu-
cationally backward classes in
government and non-governmen-
tal institutions, aided or unaided.
It should be applicable to all
institutions and we have unéani-
mously agreed that a clause
exempting minority institutions
should not be allowed,” the BJP
spokesman, Mr VK Mathotra,
said after a 75-minute meeting of
NDA leaders on the issue.

Demanding that there should

be reservations for Dalits and
backward classes in minority
institutions as well, the NDA
leaders decided to move amend-
ments to the Bill when it would
be introduced in Parliament.

The government was earlier
said to be making attempts to win-
ning over some BIP allies, like the
JD-U, to have the Bill passed. The
JD-U, sources said, had reserva-
tions about the BJP’s opposition
to the legislation since it did not
want to be perceived as adopting
an “anti-minority stance”.

Today’s NDA meeting, chaired
by the Opposition leader, Mr LK
Advani, and attended by leaders
of the JD-U, BID and the
Trinamul Congress, appeared to
have thwarted the government’s
bid in this regard.

Worse news for the govern-
ment came from its UPA allies.
The CPI has adopted a stand akin
to that of the BJP, saying the Bill
— exempting minority institu-
tions from its ambit — will be
“unacceptable” to it. While the
CP1-M was earlier non-commital
on the Bill, Mr Prakash Karat and
Mr Sitaram Yechuri met the
Prime Minister and Mrs Sonia
Gandhi - late -tonight.-and -asked
the government to table the Bill
in the ongoing session to
“expose” the BJP which had
“reneged” on its stand on sup-
porting the Bill. The Left leaders
are understood to have assured
their party’s support for the Bill.
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Dalit quota
Bill put
on hOl(/i N N

HT Correspondent /\\ V ’;\/ ;’ Q\
New Delhi, December {4 \\7 AN

THE CONSTITUTION Amendmen&ﬂl for prov1d1ng reservation
for Dalits and other weaker sections in unaided, private educa-
tional institutions got deferred on Wednesday. After the BJP’s red
flag on the issue of keeping out bodies run by minorities, the fo-
rum for OBC MPs came out against the Bill, saying it-could not
support it uniess it had a special provision for quota for backward
classes in private bodies. Speaker Somnath Chatterjee made an
announcement in the Lok Sabha
that HRD minister Arjun Singh ngs
had requested for the postpone- OBC OPDOSITIOH
ment and he has acceded to it.

The BJP was the first to oppose ™ OBC MPs came out
the Bill as it had kept out the mi-  2dainst the Constituion
nority-run bodies from it purview,  Amendment Bill for pro-
It got its allies, particularly the  Viding reservation for
JD(U), to appreciate its contention  Dalits in pvt colleges
that the measure would effectively mSpeaker Somnath
bar the backwards among the mi- Chatterjee said HRD min-
norities and enable private ones to ister Arjun Singh had
avoid quotas by declaring them- requested for the post-
selves as “linguistic or religious” ponement of the bill and
minority body. The OBC MPs fo- he has accepted it
rum, which has MPs from almost
all parties, conveyed its reserva-
tions to the Lok Sabha Speaker on Wednesday. After the Bill got
deferred, CPI-M leaders Nilotpal Basu and Basudev Acharya said
the issue of regulating fees should also be taken into account.

BJP’s deputy leader in the Rajya Sabha Sushma Swaraj and
BJP chief whip Santosh Gangwar, one of the key leaders of the
OBC forum, said about 50 MPs, including Congress MP Sachin Pi-
lot, took part in a meeting where it was decided to forcefully de-
mand that specific reference to the OBC/MBCs be made in the
provisions of the Bill. Parliamentary affairs minister PR. Das-
munsi spoke to Swaraj and said the Bill would be introduced only
after Arjun Singh talked both to the BJP and the forum.
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OURLEGAL
CORRESPONDENT

New Delhi, Nov. 26: Chief Jus-
tice of India Y.K. Sabharwal
today said there was no ques-
tion of the judiciary “over-
stepping” its limits nor of
any clash with the executive.

At the National Confer-
ence on Legal Empowerment
on November 10, President
A.PJ. Abdul Kalam had said:
“How can you expect the ex-
ecutive to be independent
when each of its actions is
questioned?” The reference
was to the large number of
PILs filed in courts.

Sabharwal, who was in
the audience when Kalam
spoke, said in his Law Day ad-
dress at the Supreme Court
today that the judiciary is not
encroaching upon the func-
tions of either the legislature
or the executive.

“I would like to only say
with utmost humility that
the judiciary in some cases
has only emphasised on con-
stitutional provisions... by
highlighting the express as
well as implied intention
of (the) Constitution drafts-
man which for some or the
other reason remained unim-
plemented at the hands of
the executive,” Sabharwal
said.

The Supreme Court has
amplified the scope of funda-
mental rights and elevated
some of the directive princi-
ples of state policy, he added.
He said it was “natural that
everybody would not be
pleased with all the decisions
of the judiciary”.

“In judiciary, we have no
place for diplomacy. In very
nature of our duties and
functions, someone is bound
to be displeased, but that
is unavoidable,” Sabharwal
said, in a veiled reference
to the President whose ad-
dress has triggered a debate

In very nature of
our duties and
functions, someone
is bound to be
displeased, but that
is unavoidable

Justice Sabharwal

Kalam

in judicial circles.

On maintaining a balance
between the three pillars of
democracy — legislature, ex-
ecutive and judiciary — law
minister Hans Raj Bhardwaj
said: “Sometimes attempts
are made to confuse public
mind about the role of the
three wings of the state. We
hear criticism that the execu-
tive is running the country at
the expense of Parliament
or that the courts are run-
ning the country at the ex-
pense of Parliament and the
executive.”




‘No court role on death’

It's up to legislature to decide statute provision on sentence: CJ

SAMANWAYA Sy
New Delhi, November 2 \‘\<\ \

THE JUDICIARY would play its part in deal-
ing with the problem of terrorism, Chief
Justice YK. Sabharwal, said at his maiden
Press meet on Wednesday after he took over
on Diwali.

But unlike his predecessor, justice Sabh-
arwal stopped short of attacking the politi-
cal class for lack of will to deal with the pro-
blem. “On what basis do you say that there’s
no political will,” he asked reporters at the
meet, which itself was a break from past
practice of staying away from the media.

Justice Sabharwal expressed his sympa-
thy for the Delhi blast victims and said that
it would be the endeavour of the judiciary to
expeditiously try such cases despite the
large number of witnesses involved in
therein.

He, however, refused to go back on his
personal view that death penalty should be
abolished. It was up to legislature to decide
whether to retain death penalty on the
statute book or not, he said. It is not for the
judiciary to say whether it should or should
not be down away with. “That’s for the legis-
lature to decide,” he said.

His remarks are in sharp contrast with
the views expressed by his predecessor,
justice R.C. Lahoti, who retired on October
31. Speaking out against the recent Delhi
blasts, justice Lahoti had advocated death
for all such heinous crimes. “What other
punishment do the perpetrators of these
blasts deserve?” he had asked on his last
day in office.

On the proposed National Accountabili-
ty/Judicial Council that law minister H.R.
Bhardwaj has been speaking about, Justice
Sabharwal struck an ambivalent note.

While stating that the existing in-house
mechanism (based mostly on peer pressure)
had so far worked out fine, he said, more
powers were “needed” to deal with “the

problem”. Former CJI, V.N. Khare had
sought more powers for the CJI to deal w1th
the problem.

On justice B.K. Roy, transferred from Gu- ;
wabhati to Sikkim at the request of the ben- |

ch there, however, Justice Sabharwal chose |
to back what Justice Lahoti said. “BX. Roy
has no leadership qualities,” justice Lahoti :
had said. The new chief justice also tried to
dispel the impression that the rate of dis-
.posal of cases was slow. He said that the de-
lay was not due to slow disposal rate but due
to high filing rate and delay in filling up va-
cancies in the judicial system.

N TR

CJI Y.K. Sabharwal at a news conference with his family in the background.

, {IMES -

,

SN SINHA/HT



It is the job of

the leglslatur%
Chief Justice

“To decide whether the country needed
stronger anti-terrorism laws” <0~ \

Siddharth Narrain

NEW DELHI: Newly sworn-in Chief
Justice of the Supreme Court
Justice Y.K. Sabharwal said on
Wednesday that it was for the
legislature to decide whether the
country needed stronger anti-
terrorism laws.

Addressing a press conference
at his residence, he said: “This is
for the legislature to decide. It is
none of the judiciary’s business.”

This was a clear departure
from the statement of the former
Chief Justice, R.C. Lahoti on
Monday that the country needed
anew law to tackle terrorism and
that the political leadership
lacked the will to frame such a
law. He also said he would not air
his personal views on the death
penalty. It was for the legislature
to decide what the maximum
and minimum punishment
should be for each offence, he
added.

Mr. Justice Sabharwal, who
succeeds Justice Lahoti, was
sworn in by President A.P.J. Ka-
lam at Rashtrapati Bhavan on
Tuesday in a ceremony attended
by Prime Minister Manmohan
Singh, Congress president Sonia
Gandhi and Leader of the Oppo-
_ sition L.K. Advani.

He said he would look into the
issue of the 188 vacancies pend-
ing in courts throughout the
country, including those in the
Madras High Court. The Su-
preme Court collegium had rec-
ommended to the Law Minister
that the vacancies be filled. He
said he did not know why there
was a delay and that he was going
to find out what the problem
was. He would examine each one
of these cases and see that steps

Y.K. Sabharwal... new
Chief Justice of India

were taken to fill posts before
they fell vacant.

Corruption issue

Responding to a question on
the Law Ministry’s proposal to |
set up the National Judicial
Council, Mr. Justice Sabharwal
said that his predecessor Justice
Lahoti had forwarded his view to
the government. It was up to the
government to legislate on the |
subject. “We can only look at the T
legality and validity of such a law |
if it is challenged in court,” he
said. Asked about corruption in
the higher judiciary, he said that
so far peer pressure had worked
to control corruption. “I do not
know on what basis ... it could be
said that there is a certain per-
centage of corruption in the judi-
ciary,” he said. However, he |
added, “But, if we are talking of |
corruption as an evil, we need to
start with cleaning our own
house.”
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M iW DELH]I, Oct. 24, — The Suprete
* jurt today censured politicians for thejr
qauthorised” occupation of government
Lommodation in the capital, asking the
@ntre to “throw out” Bihar Governor
puta Singh. “Buta Singh is the Governor of
dihar. What is he doing here?

“How can he be occupying a house here?
A Governor, cannot have a house here.
Throw him out,” a Bench comprising Mr
Justice BN Agarwal and Mr Justice AK
Mathur observed while perusing a list pro-
vided by the Centre detailing unauthorised
occupation of government accommoda-
tion. Mr Singh, who has been an unautho-
rised occupant of 9, Lodi Estate since 6
March, 2004, topped the list.

The SC criticised the Centre’s failure to
implement the Public Premises (Eviction
of Unauthorised Occupants) Act, 1971.
“The ordinary law for eviction has become
(an) utter failure,” the Bench said, adding:
“The persons who laid down the laws are
violating them...”

Additional Solictor-General Mr Gopal
Subramanian, who appeared on behalf of
Attorney-General Mr Milon Baperjee in
connection with a writ petition treated as
PIL by the SC, said there were 465 in-
stances of unauthorised oecupation of gen-
eral pool accomodation. He said the
Centre had had to file before the SC provi-

Buta Singh is Governor of

i Bihar. What is he doing here?
¥ How can he be eccupying a
house here? Governor cannot
| have a house here. Throw
him out

The ordinary law for eviction has become (an) utter
failure... the persens who laid down the laws are
violating them by overstaying

sions of the rules regarding the permissible
period within which ‘an occupant could
vacate a house. CPI-M general secretary
Mr Harkishan Singh Surjeet, UP chief
minister Mr Mulayam Singh Yadav, BJP
leaders Mr Rajnath Singh and Mr Jaswant:
Singh and three general secretaries of the
Congress are on the list of guilty persons.
The SC today rejected a plea to take into
consideration religious grounds for de-
ciding the constitutional validity of a rule
that permits states to relax a ban on the use
of loudspeakers for two hours in the night

“for 15 days in a year. “Keep religion out of

the issue,” it said while reserving its verdict
on the constitutional validity of the Rule 5
(3) of the Noise Pollution (Control and
Regulation) Rules, 2000.
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POLITICAL I OIZTUTION

(\Ko

s the Indian President nothlng
lbut a robot according automa-

tic approval to every resolution
that his Council of Ministers
submits to him? Is he totally
helpless in stopping the dirty
games to which our politicians
sometimes resort? Is he not ex-
pected to- serve as custodian of
the constitutional conscience of
the nation? What is the signifi-
cance of his oath of office: “I will
to the best of my ability preserve,
protect and defend the constitu-
tion and law....?” Of what practi-
cal relgvance is the provision per-
taining to his impeachment if he
has always to append his signa-
ture on the dotted line? And why
does the President’s election
emanate from an electoral
college ‘of which the state legisla-
tures form a significant part?

Though the context is the
recent verdict of the Supreme
Court on the dissolution of the
Bihar Assembly, I am not com-
menting upon the role of the
individuals in this case. My major
concern here is to examine the

manner in which the political

pollution of our times has dama-

ged the structure of our Constitu- _ §

tion and benumbed its soul. The
focus would be on the institution
of presidency.

‘Reserve’ powers

The President of India is not a
constitutional cipher, as is gene-.
rally made out. He has “reserve”
powers that the philosophy of our
Constitution has given birth to,
powers that are inherent in the
basic norms of constitutionalism,
powers that cannot be divorced:
from constitutional morality that
the President is expected to nur-
se, powers that have to be viewed
not in isolation but in the totality
of the provisions of the Constitu-
tion.

These powers must come mto :

play with regard to certain cases,

especially those in which the
ruling party at the level of the
Union government is driven by
narrow ends of power and its
decisions adversely affect its poli-
tical opponents at the level of the
state government. The President
should not intervene in matters
where two views on honest and
bonafide considerations are pos-
sible. But he must exercise extra
care and caution to ensure that
partisan palitics do not undermi-
ne any of the foundational planks.
of the Constitution.

There are a few powers that are
too sacrosanct to be entrusted to
anyone but a constitutional sage
— that is, the constitutional head
of the state. And the sage must
shake his head in disapproval,

The author is a former Governor of
J&K and a former Union Minister

A \0

The PreSIdent Is Not A Constututlonal Clpher

By JAGMOHAN

whenever he finds that coteries
and cliques have combined to act
in a self-serving manner.

Take, for example, the position
of the Governor — what the fra-
mers of the Constitution inten-
ded it to be and what it has
actually becorhe. The intention of
thé founding fathers was made
abundantly clear when TT
Krishnamachari, speaking in the
Constituent Assembly, said: “I

would at once disclaim ali ideas
that we in this House want the
future Governor who is to be
nominated by the President to be
in any sens¢ an agent of the

- central government. I would like

that point to be made very clear,
because such. an idea finds no
place in the scheme of Governor

- we envisage for the future”.

A study team, appointed by the
Administrative Reforms Com-
mission in 1967, enunciated a si-
milar proposition: . “It is impor-
tant that the Governor should
discharge his functions judicious-
ly, impartially and efficiently”.

The Supreme Court further
elucidated the position in the
Raghukul Tilak case: “Governor
is not amenable to the direction
of the Government of India, nor
is he accountable to them for the
manner in which he carries out
his functions and duties. He is an
independent  constitutional of-
fice”. »

Sarkaria report

The observations made by the
Sarkaria Commission . (1983)
were on the same wavelength as
the above views. Additionally, the
commission made wholesome
recommendations with regard to
selection, removal, role and func-
tions of the Governor. But, over
the years, how have things been
happening in practice, despite
the intentions of the framers of
the Constitution and the above
elaborations by independent au-
thorities?

The leaders who later ]omed
hands in 1977 under the bafiner
of Janata Party used to criticise
Indira Gandhi for misusing the

. office of the Governor. But when

the Janata Party came to power,
it appointed Governors on parti-
san considerations. In 1989, the
National Front Government of
VP Singh outdid all previous Go-
vernments. It changed the Gover-
nors en masse. It made a mockery

-

of the term “five years” stipulated
in the Constitution itself. The
very fact that “pleasure of the
President” was withdrawn in all
the cases simultaneously showed
that it was done on political con-
sideration and not on considera-
tions of individual merit. What
the Chandra Shekhar Govern-
ment did in dismissing the Tamil

.Nadu Government without even
bothering about the Govermnor’s -

report, shows the extent of consti-
tutional improprieties to which
the Union government could
resort and get away with them.
With assumption of power at
the Centre in 1998, the govern-
ment of the National Democratic
Alliance secured resignations of a
number of Governors — Krishna
Pal Singh of Gujarat, Romesh
Bhandari of Uttar Pradesh, TR

‘Satish Chandra of Goa, AP Mu-

kherjee of Mizoram and also Lt
Governor of Delhi, Tajinder Kha-
nna. The simultaneous dismissal
of the four Governors of the
states of Uttar Pradesh, Gujarat,
Goa and Haryana by the Govern-
ment of the United Progressive
Alliance on July 2, 2004, dealt
another grievous blow to the
institution of Governor.
Consequently, today, no consti-
tutional office is so insecure as
that of Governor. It is only he
who can be transferred or fired at
the whims of the Union govern-
ment. His. tenure has been redu-
ced to that of work charged
employee, if not a daily wager.
Unfortunately, no President

has shown constitutional courage
or sagacity to use his “area of
reserve-power” to protect the
position of the Governor, facilita-
te his independent functioping
and ensure that the political
pollution that is fast spreading in
the country does not strangulate
it He has also forgotten that,
apart from being a head of the
Union government, he stands at
the apex of a federal structure
and his oath of office requires
him to protect it. He is elected by
an electoral college compnsmg

‘ MPs and MLAs.

Had the President not surren-
dered meekly, at the initial sta-
ges, his power and position to the
political machination of the
ruling party at the Centre, the
malady would not have develop-
ed roots and become chronic. Is,it

- not a matter to be pondered over

that no President-has threatened
to resign if the ruling party did
not first communicate” to the
Governor the grounds on which
his removal is sought, consifer

- his explanation and then submit

the case to the President along
with Governor’s explanation?
The “pleasure of the President”
cannot be withdrawn arbitrarijly.
The basic rules of natural justice
cannot be violated in any <

Nor can the norms of consf tu-
tional morality be so cymcally
disregarded.

Mind and motivation

Let us recognise that it.is not
the Constitution but the people
who have been entrusted with
task of following it that have
failed. And what is required is not
2 chanee in the structure of the
Constitution but a change in the
mind and motivation of those
who have to work it. NA Palkhi-
vala has rightly observed: “We
have proved ourselves alarmingly
deficient in_self-discipline. The
power,of self-discipline is the very
opposite of fatal arrogance’ of
power which confidently asserts
that whatever is technically p0551-
ble is licit”. ,

Even otherwise, as the Russian
Nobel Laureate Solzhenitsyn
once put it, “The lstter of the law
is too cold to have any beneficial
influences on the society. When-
ever the issue of life is woven in
legalistic relations, there is an
atmosphere of moral mediocrity,
paralysmg man’s noblest ins-
tinct”.

Only an injection of an ‘awa-
kened conscience’ in the organs
of the Constitution can provide
them with the immunity from the
political pollution and prevent
our Constitution from becoming
a soulless document. It can also

_put the nation on-a higher trajec-

tory where it can realise its
noblest instincts.
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BIHAR HOUSE DISSOLUT\QP(UNCONSTITUTIONAL SC

Court blow to UPA

NEW DELHI, Oct. 7. — In a devel-
opment with wide-ranging ramifica-
tions, the Supreme Court today struck
down the presidential proclamation
dissolving the Bihar Assembly, thereby
dealing a blow to the Congress-led
UPA government as well as the Bihar
Governor, Mr Buta Singh. -

The court order sent shock-waves .

through the UPA government and the
Congress-RJD coalition which is now
bracing itself to face the upcoming
elections. The development, on the
other hand, gave a boost to the resur-
gent JD- U-BIP combine which has

been crying foul over the Assembly

dissolution right from the beginning.
Welcoming the court’s order, the
NDA immediately sharpened its
attack on the UPA government,
demanding the resignation of the
Prime Minister and “immediate
recall” of Mr Buta Singh from the
Patna Raj Bhavan. Mr Buta Singh’s
position is clearly shaky and he could
be on his way out. Stung by the turn of
events, the Congress and the govern-
ment chose to remain non-committal
and evasive in their reaction to the
court’s order.

Today’s development would have a
bearing on the Bihar polls, giving a fil-
lip to the NDA's campaign against the
“Lalu-Congress raj”. Dr Singh called
on the President, Dr APJ Abdul
Kalam, to discuss the situation arising
out of the SC order.

The SC termed the dissolution of
the Assembly as “unconstitutional”
but declined to revive the House, set-
ting the stage for the four-phase Bihar
Assembly elections that will begin on
18 October. “The Proclamation of 23
May, 2005 dissolving the Bihar

6T\

'I"me runnllig ol

NEW DELHICHANDIGARH, Oct. 7. - Time seems to be
running out for Mr Buta Singh. The Manmohan Singh
govemnment is left with hardly any option other than removing
the Bihar Govemor. He has been consistently embroiled in
controversies and has béen under the scanner of the Supreme
Court and the Election Commission.
| The Congress centralleadership is likely to swing into a
damage-control exercise. To deflect the focus from the Central
government, it is expected to give marching orders to the
wee= Governor. “Buta Singh's position has become untenable now,’

for Buta

said a senior AICC leader. The Prime Minister-is already seized of the matter. He called
on the President to discuss the Bihar situation arising out of the court order. He also
consulted the home minister, Mr Shivraj Patil, and the iaw minister, Mr Hansraj
Bhardwaj. The court order cast its shadow on the Chandigarh conclave of Congress
CMs convened by Mrs Sonia Gandhi. The party brass is to hold a meeting there tonight
to work out the future course of action. The Congress leadership was struggling to
formulate its response to today’s development. “Without reading the court order we will
not make any comment;” said the AICC general secretary, Mrs Ambika Soni.

The government also betrayed similar embarrassment. “The matter will be discussed in

the Cabinet®, Mr Patil said. — SNS

Legislative Assembly is unconstitu-
tional,” a Constitution Bench, headed
by Mr Justice YK Sabharwal, said pro-
nouncing the majority opinion. The
five-judge Bench, which examined
mala fides alleged against the Bihar
Governor in giving reports to the
Manmohan Singh government leading
to the latter’s recommendation to the

President for dissolution of the state .

Assembly, did not restore the House

which was initially kept under sus-

pended animation following a political
stalemate before its dissolution.
“Despite  unconstitutionality of
impugned Proclamation, but having
regard to the facts and circumstances
of the case, the present is not a case
wherein exercise of discretionary juris-
diction the status quo ante deserves to
be ordered to restore the legislative
Assembly as it stood on the date of
Proclamation dated 7 March, 2005
whereunder it was kept under sus-

THE 51 AJESMAN

pended animation,” the Bench said in
a short order. “Keeping in view the
questions involved, pronouncement of
judgment with detailed reasons is like-
ly to take some time and, therefore we
are pronouncing this brief order as the
order of the court to be followed by
detailed reasons later,” the Bench.
The court order, quashing the
Manmohan Singh government’s move
on the basis of the Governor’s contro-
versial report, was delivered on a
bunch of petitions filed by NDA
MLAs of the dissolved Assembly,
which alleged that the House was dis-
solved at the behest of the RJD chief,
Mr Lalu Prasad, to prevent the JD-U
leader, Mr Nitish Kumar, from form-
ing the government.

The approval of the Centre’s
proclamation came from President

Kalam when he was on a visit to

Moscow.
More reports on page 4



e

4

pov‘i‘re

NEW DELHI, Oct. 7. —
The Left parties today
charged the BJP with using
the Supreme Court order,
terming the 22 May disso-
lution of Bihar Assembly as
unconstitutional, to reap
electoral gains dunng the
poll campaign in the state.
They sought a review of the
Governor’s powers in the
light of the verdict today.

The CPI-M said a review
of the Governor’s discre-
tionary powers and the use
of Article 356 for the disso-
lution of Assembly had
become imperative in view
of the observation on the
dissolution of Bihar Asse-
mbly. “I want arbitrariness
and discretion of Gover-
nor’s power to go,” Mr
Karat asserted in Mumbai
during a press conference.

Mr Karat said the issue
of the Governor’s arbitrary
and discretionary powers
was discussed at the previ-
ous meeting of the Inter-
State Council. He said a
serious attempt should be
made to try and divest the
Governor . of his present
powers and change the
structure of the institution
of the Governor in the
backdrop of the Supreme
Court’s interim order. He
said the verdict also raised
questions about the role of
the Governor and the
manner of his appoint-
ment to that office, besides
the need for changmg the
provisions of Article 356
relating to dissolution of
Assembly,

e

rs,

Revnew Governors’
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‘Prasad aftacker
a VHP man’

PATNA, Oct. 7. — Hours after
BJP leaders deplored
yesterday's attack on Mr Ravi
Shankar Prasad, the story
took & curious turn with his
assailant being identified as a

member of the Sangh Parivar.

According to the state home
secretary, Mr HC Sirohi, the
would-be assassin identified
as Munna Rai, alias Thakur
Halchal Rai, is Vishwa Hindu
Prishad member. The VHP, of
course, denied it but the
conclusion had been reached
on the basis of a three-page
statement found on him. it
revealed that Rai was extr-
emely disappointed that the
BJP had failed to safeguard
the country and Hindutva, He
was unhappy that it had done
nothing for building a Ram
temple in Ayodhya. “There is
nothing left in my life,” the
statement said: “I want to do
something concrete and will
happily die after killing (so-
meone).” — SNS

But the CPI reacted cau-
tiously to the judgement.
CPI national secretary Mr
D Raja said here that the
CPI would thoroughly look
into the court’s observa-
tions on dissolution of Bih-
ar:Assembly, before react-
ing®He said it was an inter-
im order and would not
hamper the ongoing elec-
tion process in Bihar. On
the BJP demand for dis-
missal of Mr Buta Singh
and the attack on Dr Man-
mohan Singh for the Hou-
se’s dissolution, he said:
“What else can they do?”

THE STATESMAN

says Left

‘PM owes
nation an
explanation’

NEW DELHI, Oct. 7. —
Encouraged by the Sup-
reme Court order on
Bihar Assembly dissolu-
tion, the BJP today ques-
tioned the hurry shown by
the UPA government in
recommending the disso-
lution of the Assembly.
The party said the ver-
dict made it clear that the
Prime Minister was under
tremendous pressure from
Mr Lalu Prasad to give his
nod to the dissolution. Mr
Arun Jaitley charged today
that Dr Manmohan Singh
owed an explanation to the
nation for recommending
the dissolution of the
Bihar Assembly. “It is a
time for introspection for
the Prime Minister. Did he
land himself into this con-

. spiracy by calling a mid-

night meeting of the Union
Cabinet to prevent JD-U
leader Mr Nitish Kumar
from forming the govern-
ment next morning,” the
BJP spokesman asked.

Mr Jaitley said neither
Dr Singh nor the home
minister could evade resp-
0ns1b1hty He said Dr Singh
being privy to the “consti-
tutional monstrosity” had
to decide what step he had
to take. “After all, it was the
Prime Minister who misled
the country with his
remarks that Bihar was fac-
ing the worst kind of horse-
trading,” he said. — SNS



Lawyers have no
right to strike: SC

It’s their ‘moral obligation’ to ignore bandh calls

HT Correspondent
New Delhi, September 29

ON A day when the pulse of the
nation paused for a while fol-
lowing the bandh called by
Citu-led trade unions, Supreme
Court came out with a signifi-
cant ruling. The apex court on
Thursday said that neither
lawyers nor their representa-
tive bodies such as the Bar As-
sociations and Bar Councils
have the right to strike work.

Lawyers have no right to even
call a boycott or a token strike,
a three-judge Bnch, headed by
Justice S.N. Variava, ruled.

However, the lawyers could
register their protest by giving
Press statements, television in-
terviews, carrying placards and
banners, wearing black or
white bands holding peaceful
marches outside court premis-
es, going on relays, fasts etc.
None of which should “inter-
rupt” the proceedings of the
court, the court has said while
summing up its earlier judg-
ments to this effect.

The court also went a step
further and cast a moral burden
on lawyers not only to ignore
such calls but also to “bodily”
resist such calls.

The court was adjudicating a
case relating to whether Bar
Council of India, by taking ac-
tion against some lawyers who
had boycotted a strike call, had
committed contempt of court.

contempt petitions but reit-
erated the law it had laid down
on strikes resorted to by the le-
gal fraternity.

The court asked the bar not
to issue any strike calls unless
the issue involves the dignity or
independence of the Bar or the
Bench in terms of its earlier
judgements,

“In such cases the Bar presi-
dent must consult the Chief
Justice or the district judge be-
fore the advocates decide to ab-
sent themselves from court,” it
noted.

If a lawyer abstains from
court, he shall be liable for the
costs in addition to damages
he might have to pay his client
for the loss suffered by him.

The court also warned the
Bar that unless the Bar Coun-
cils or Associations took ac-
tion against advocates who
called for strikes or indulged
in conduct unbecoming of
their profession or even its
own committee members who
call for a strike, it would inter-
vene.,

“Even if Bar councils do not
rise to the occasion and per-
form their duties by taking dis-
ciplinary action on a com-
plaint from a client against an
advocate for non-appearance
by reason of a call for strike or
boycott, on an appeal the
Supreme Court can and will,”
the court further warned.

NG .
Y\\ ‘ f\d\;ghe apex court discharged

m The court asked the bar not to
issue any strike calls unless
the issue involves the dignity
or independence of the Bar

m If a lawyer abstains from court,
he shall be liable for the costs
in addition to damages he
might have to pay his client

m The court also warned the Bar
that unless the Bar Councils or
Associations took action
against advocates who called
for strikes, it would intervene.

m However, the lawyers could
register their protest by giving
Press statements, television
interviews, carrying placards
and banners, wearing black or
white bands holding peaceful
marches outside court.
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“Life-term will be rlgorous

J. Venkatesan

NEW DELHI: Reiterating that life
imprisonment is not equivalent
to imprisonment for 14 or 20
years, the Supreme Court has
said it is unnecessary for the leg-
islature to specify that imprison-
ment for life will be rigorous
imprisonment for life as it is im-
posed as punishment for grave
offences.

A Bench of Justice K.G. Balak-
rishnan and Justice B.N. Srik-
rishna gave this ruling on
Saturday while dismissing a writ
petition filed by a life convict
challenging his incarceration in
prison for more than 21 years.

On the contention that if a
prisoner was transported to oth-
er jails to do hard labour this
period could not be treated as
rigorous imprisonment. The
Bench said: “There are ample
materials to show that a person

s
d’-
i

imprisonment for life” «

Plea challenging incarceration for over 21 years rejected we §

\)‘1

\%\O\ “Imprlsonment for life was not for a definite

period and prima facie, it must be treated as
imprisonment for the whole of the remaining
period of the convict's natural life”

who was sentenced to transpor-
tation had always been subject-
ed to hard labour. It is difficult to
understand how such a puni-
shment could be deemed to have
been substituted by simple im-
prisonment for life.”

No definite period

The judges said: “Imprison-
ment for life is to be treated as
rigorous imprisonment for life.”
On the contention that life term
meant only 14 or 20 years as per
the jail manual, the Bench said
imprisonment for life was not
for a definite period and prima
facie, it must be treated as im-
prisonment for the whole of the

remaining period of the convict
natural life. “We hold that life
imprisonment is not equivalent
to imprisonment for 14 or 20
years as contended by the pet-
itioner,” the judges said.

Remission

While entertaining the pet-
ition in 1998, the apex court or-
dered his release on bail. Now
the Bench cancelled the bail and
said the authorities would be at
liberty to take him into custody.
The Bench, however, made it
clear that the appropriate Gov-
ernment would be at liberty to
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New Delhi, Sept. 16: The
Supreme Court today upheld
the decision of a 1981 consti-
tution bench that “life sen-
tence means imprisonment
for life”, not 14 or 18 or 20
years as various parties have

been claiming.
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state governments the right
to decide if they wished to
pare the sentences of life con-
victs on grounds of good con-
duct or any other reason in
keeping with law.

“The appropriate govern-
ment would be at liberty
to pass any appropriate
order of remission in accor-
dance with law,” the order
said, again upholding
a provision in the 1981 ver-
dict.

This is, however, only the
' first of a series of judgments
expected in the life term
cases as there are several
batches of petitions from life
convicts pending before four
different benches.

A division bench of Jus-
tices K.G. Balakrishnan
and B.N. Srikrishna dis-
missed the appeals of life
cotivicts Md Munna and
Kartick Biswas, jailed in Cal-
cutta, from among a total of
over 70, including 48 from
Bengal.

But it pointed out that the
Bengal government had the
liberty to free the prisoners

‘Life sentence
for hfg, SC "

f{i when ﬁney complete 20

in jail if it were to go by
751 of the West Bengal Jall

The confusion over what
the length of a life sentence is
stems from this remission
clause,

Each state has its own jail
manual by which individual
governments can free life
CONVICES dt any time petween
14 and 20 years.

Such remissions can ei-
ther be an grounds of “good
conduct” or ‘on “auspicious
days” like Independence Day,
Republic Day or Human
Rights Day.

The court clarified that
provisions in states’ jail man-
uals would not infringe on
the Indian Penal Code or the
Criminal Procedure Code as
“there is no provision” in ei-
ther “whereby life imprison-
ment could be treated as 14 or
20 years”.

The same bench dis-
missed another petition by
Bhola Malik, a life convict in
Alipore Jail, “in view of the
earlier judgment”.

Another bench — of Jus-
tices YK. Sabharwal, C.K.
Thakker and Raja Varadara-
julu Raveendran — heard
another set of petitions
by life convicts Samir Ojha
and Adhir Mandal from Cal-
cutta.

It gave the petitioners a
week to “first read the judg-
ment” and fixed hearings
after that.
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Centre, A-G divided over

?res?%ust of India

NEW DELHI, Sept. 6. —
Differences within the government
on the immunity from judicial scruti-
ny enjoyed by a Governor came to
the fore today when the Attorney-
General and the Centre announced
contradictory stands before the
Supreme Court.

Addressing a five-judge Const-
itution Bench comprising Mr Justice
YK Sabharwal, Mr IJustice KG
Balakrishnan, Mr Justice BN
Agrawal, Mr Justice Ashok Bhan
and Mr Justice Arijit Pasayat, hear-
ing a petition challenging dissolution
of the Bihar Assembly by Governor
Mr Buta Singh, Attorney-General
Mr Milon Banerjee said in the event
of proven personal malafides of a
Governor, the court could issue a
notice to him.

However, appearing for the Ce-
ntre, Additional Solicitor-General
Mr Gopal Subramaniam was

emphatic that, though the court.

could examine the personal as well
as legal malafides alleged against the
Governor, under no circumstances
could the court issue a notice to him.

* broke into laughter. —

Part-time politicians?

NEW DELHI, Sept. 6. — In the midst of
serious arguments, the Constitution
Bench of the Supreme Court today
asked just in jest, whether the Governor
was a part-time or a full-time politician.
The Bench came up with this query as,
on the one hand it was being argued that
personal malafides afleged against the
Governor could be gone into, while, on
the other hand the Centre was opposed
to it. With questions and answers fiowing

“forth, the Bench remarked: “Another

question should have been referred to
the constitution Bench — whether
Governors can be part-time or full-time
politicians?” The jam-packed court room
PTI

Taking advantage of the diver-
gence, former Attorney-General Mr
Soli J Sorabjee, appearing for the
former NDA MLAs who have chal-
lenged the dissolution of the
Assembly, sought to drive home the
point that if the Governor could not

o Governor’s 1mmun1ty

be asked to explain the personal

malafides alleged against him, these
allegations could not be levelled on
the grounds that no notice had been
issued to the Governor.

Rt T T SMAR

The Court Sf‘ﬂé/ffr(ﬁu%‘é’cﬂe

opinion that the legal, factual and
personal malafides alleged against
the Governor could be the subject of
a judicial scrutiny even though the
question remained as to whether
notice could be issued to him in view
of the bar under Article 361 of the
Constitution.

After hearing the views expressed
by the A-G and the ASG, the
Constitution Bench implored both
of them to take a common stand,
saying: “This cannot be permitted
that one stand is taken by the A-G
and another by the ASG,” Mr
Justice Sabharwal said. When the
Attorney-General said that he was
not appearing for the Union of India
but was appearing in his capacity as
the A-G, the court said: “You are the
first law officer of the government
and both of you have to speak in one
voice.” Keeping in view the poll date
for Bihar, 18 October, the Bench
also urged the parties to advance
precise arguments so that the peti-
tions challenging the dissolution of

! the Assembly could be decided on
. before the elections. The matter

|

would be taken up again on
Thursday.
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CanSC notify a governor

Split views put govtin a
Court Asks Parties To Clanfy Stand Before Bihar Polls

Our Political Bureau
NEW DELHI 6 SEPTEMBER (..

piquant situation arose

in the Supreme Court

on Tuesday with the At-
torney General (AG) and the
Additional solicitor general tak-
ing contradictory positions on
whether the governor of a state
enjoys legal immunity.

Even as the five-judge Con-
stitution Bench, headed by jus-
tice YK Sabharwal, on Tuesday
urged the parties to advance
precise arguments so that the
petitions challenging the disso-
lution of the Bihar Assembly
could be decided before the
elections, which commence on
October 18, the Manmohan
Singh government suffered em-
barrassing moments in the
court when Attorney General
Milon Banerjee and additional
solicitor general Gopal Subra-
maniam took divergent stand
on the immunity enjoyed by the
governor on the issue of being
subjected to judicial scrutiny.

Addressing the five-judge
Bench, comprising, besides jus-
tice Sabharwal, justice KG Bal-
akrishnan, justice BN Agrawal,
justice Ashok'Bhan and justice
Arijit Pasayat, which is present-
ly hearing a petition challenging
the dissolution of Bihar Assem-
bly on the recommendation of
governor Buta Singh, the Attor-
ney General argued that in case
of proven personal mala fide
against a governor, the court
could issue notice to him.

Appearing for the Centre, Mr
Subramaniam, however, was
empbhatic that though the court
could examine the personal as

well as the legal mala fide al-
leged against the governor, un-
der no circumstances could the
court issue notice to him,
Taking advantage of the di-
vergence in the views of the two
top legal officials of the govern-
ment, former Attorney General
SoliJ Sorabjee appeared for the
former MLAs belonging to NDA
who have challenged the disso-
lution of the Assembly. Mr
Sorabjee sought to drive home
the point that if the governor
could not be asked to explain
the personal mala fide alleged
against him, then these allega-
tions could not be levelled on
the ground that no notice had
been issued to the governor.
The court was of the opinion
that the legal, factual and per-
sonal mala fide alleged against
the governor could be the sub-

ject matter of judicial scrutiny
even though the question re-
mained as to whether notice
could be issued to him in view
of the bar under Article 361 of
the Constitution.

After hearing the divergent
views expressed by them, the
Constitution Bench implored
both of them to take a common
stand, saying it was impermissi-
ble for the Attorney General
and the Additional solicitor
general totake different stands.
“This cannot be permitted that
one stand is taken by the AG
and another by the Additional
solicitor general,” justice Sab-
harwal remarked.

When the Attorney General
said he was not appearing for
the Union of India rather in his
capacity as the AG, the court
replied: “You are the first law of-
ficer of the government and
both of you have to speak in one
voice.” On Tuesday afternoon,
the Attorney General started
with a clarification saying under
no circumstances could the gov-
ernor be made a party, much to
the amusement of the court
which counter-questioned him
on his earlier stand.

Not to be seen as a person
who changes his stand, Mr
Banerjee was immediately on
an explanatory mode saying if |
the personal allegations were
prima facie proved against the
governor, the court could issue
notice to him but no notice
could go to him even if the legal
mala fides were proved. In case
of legal mala fide, it was the
Union government or the state
concerned to defend the action
of the govetnor, he said.
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Buta Singh’s letl;e;;sd)o
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President made
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pub

Reports annexed to g{gntle's counter-affidavit in Supreme Court

~
' Legal Correspondent (\j A

| filed in the Supreme Court the
| reports sent by Bihar Governor
| Buta Singh to President A.P.J.
Abdul Kalam on April 27 and
May 21 recommending dissolu-
tion of the Assembly. The letters,
faxed to the President, who was
then in Moscow, formed the ba-
sis for dissolving the House on
May 23.

The letters were annexed to
the Centre’s counter affidavit to
the petitions challenging the dis-
solutionof the Assembly.

Legal experts said though let-
ters of Governors were subject-
ed to judicial scrutiny in the
past, this was the first time co-
pies were made public.

“Disturbing feature”

In the first letter, Mr. Singh
drew Mr. Kalam’s attention to a
“disturbing feature” of “allure-
ments like money, caste, posts,
etc, being used to win over legis-
lators of the newly-elected As-
sembly.” Such attempts were at
variance with the canons of “po-
litical propriety and morality.”

Mr. Singh said: “The Janata
Dal-United (JD-U) and Bharati-
ya Janata Party (BJP) MLAs are
quite convinced that by the end
of this month or the latest by the
first week of May, [the] JD-U will
be in a position to form the gov-
ernment.” But “the high pres-
sure moves of [the] JD-U/BJP
are also affecting the RJID MLAs,
who have become restive. Ac-

le{é@ &pri! 27: Allurements
| NEW DELHI: The Centre on Friday

eing used to win over
legislators

« Conseguent political
instability will give rise
to horse-trading

= May 51: LJP MLAs moving
towards the Janata Dal
{United)

o If the trend is not
arrested immediately, it
may not be possible to
contain the situation

TR

cording to a report, there is a lot
of pressure by the RJD MLAs on
Lalu Prasad Yadav to either form
the government on [the] UPA
pattern in the Centre, with the
support of Congress, LJP and
others or he should at least en-
sure continuance of President’s
rule.”

Fresh poll

Mr. Singh said, “The present
situation is fast approaching a
scenario wherein if the trend is
not arrested immediately, the
consequent political instability
will further give rise to horse
trading being practised by vari-
ous political parties/groups try-
ing to allure elected MLAs.”

In his May 21 letter, he said:
“The reports received by me in
the recent past through the
media and also through meet-

ings with various political func-
tionaries, as also intelligence
reports, indicate a trend to win
over elected representatives.
Report has also been received of
one LJP MLA, who is general
secretary of the party, having re-
signed today and 17-18 more per-
haps are moving towards the
JD-U, clearly indicating that
various allurements have been
offered, which is a very disturb-
ing and alarming feature.”

“Pistorting the verdict”

Mr. Singh said “any move by
the breakaway faction to align
with any other party to cobble
[together] a majority and stake
claim to form a government
would positively affect the con-
stitutional provisions and safe-
guards built therein and distort
the verdict of the people, as
shown by the results in the re-
cent elections. If these attempts
are allowed, it would amount to
tampering with “constitutional
provisions.”

The Governor said, “I am of
the considered view that if the
trend is not arrested immediate-
ly, it may not be possible to con-
tain the situation. Hence, in my
view, a situation has arisen in
the State wherein it would be
desirable in the interest of the
State that the Assembly, pres-
ently kept in suspended anima-
tion, is dissolved so that the
people/electorate can be provid-
ed with one more opportunity to
give their mandate at %aﬁt)yro-

priate time.” P



NDA Leaders Say Buta Made Decision Long Ago

SC set to hear petition on

Bihar House dissolu

Our Political Bureau

NEW DELHI 2 SEPTEMBER 1)

Constitution Bench of
the Supreme Court is
getting ready to start

hearing on an NDA-sponsored
petition challenging dissolution
of the Bihar Assembly. The Cen-
tre on Friday filed its side of the
story in a detailed 158-page affi-
davit which has, among its at-
tachments, two reports filed by
governor Buta Singh to pre-empt
the JD(U)-BJP combine from
staking claim to form the next
government in the state.

The documents, sent by the
governor separately on April 27
and May 21, but which resemble
afacsimile copy of each other, had
been summoned by the three-
judge Bench, led by Chief Justice
RC Lahoti and may well decide
the course of the petition. The As-
sembly, it may be mentioned, was
finally dissolved on May 23.

The reports refer to attempts
made to engineer a splitin the 29-
member LIP by weaning a group
of 16-17 MLAs away, and the
churning it had led to in the RID
camp. But beyond making gen-
eral observations about “allure-
ments” being offered to LJP
MLAs, the governor, it is clear,
was acting more on his instincts
than on specific information.

The fact that two reports, the
second following the first after a

lon

Tk

gap of 25 days, are almost identi-
cal, makes it plain, NDA leaders
alleged, the governor had long
ago made up his mind to recom-
mend dissotution of the state As-
sembly in order to prevent Nitish
Kumar from approaching Raj
Bhavan to secure the invitation
to the form a government.

In his two-page letter,
despatched on May 21, to the
President, the governor said:
“The reports received by me in
the recent past through the me-
dia and also through meetings
with various political functionar-
ies, as also intelligence reports, in-
dicate a trend to win over elected
representatives of the people.”

Referring to his April 27 letter,

-
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Mr Singh said: “I had said that
around 16-17 MLAs belonging
to LIP were being wooed by var-
ious means so that a split could
be effected in the LJP. Attention
was also drawn to the fact that
RID MLAs had also become
restive in light of the above
moves made by JD(U).”

The governor cited newspa-
per-reports to show that one of
the LJP general secretaries had
resigned on May 21, the day he
wrote the second report.

“Also, 17-18 MLAs, probably,
are moving towards the JD(U),
clearly indicating that various al-
lurements have been offered
which is a very disturbing and
alarming feature.”
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R.VENKATARAMAN

New Delhi, Aug. 30: For the first time in
the country’s history, the Centre today
offered to make public two ‘secret’ and
‘privileged’ reports to the President
sent by Bihar governor, Buta Singh, on
the basis of which the Bihar Assembly
was dissolved on May 23.

The Supreme Court had earlier
sought all reports and documents relat-
ed to the dissolution, which has been
challenged by a batch of petitions.

The court was informed today that
the two reports will be submitted along
with the Centre’s reply so that they be-
come ‘public’.

Fighting a tricky legal battle on the
dissolution case, and hard put to estab-
lish that the dissolution was bona fide,
the UPA government hopes to turn the
table by making the reports public.

The governor’s reports, sent on April
27 and May 21, are believed to contain
details of inducements offered by the
NDA to the newly elected MLAs owing
allegiance to Ram Vilas Paswan’s Lok
Janshakti Party. The Bihar governor is
even believed to have obtained affidavits
by some of these people before making
allegations of horse-trading and de-
fending the dissolution.

Petitioners challenging the dissolu-
tion had accused the governor of being
partisan and of not applying his mind.

Pointing out that the central cabinet
met around midnight on May 22 and
recommended dissolution to the Presi-

\
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Buta Singh

dent, who was away in Moscow at the
time. President Kalam had signed on
the dotted lines and faxed his assent in
the wee hours of May 23. The petitions
prayed for ‘revival’ of the Assembly and
declaring the dissolution as void.

The petitions had also claimed that a
polarisation of forces was taking place
and NDA leader Nitish Kumar was on
the verge of staking his claim and
parading the MLAs before the governor,
when the House was dissolved.

The governor in turn had defended
his decision and pointed out to a group
of Bihar MLAs ‘being held hostage’ in
Jharkhand by the NDA government rul-
ing the state.

In earlier hearings, the apex court

' had asked the Centre to show cause why

®
o public
ok
thelgovernor should not be summoned

fides’ and explain the governor’s “fail-
ure to perform the constitutional duty
of first swearing in the elected legisla-
tors and then assess the strength of var-
ious claimants to form the govern-
ment.”

The apex court has repeatedly ob-
served that the governor recommended
dissolution of a “non-existing Assem-
bly” as no member was administered
oath.

“The Assembly did not even exist....
How come you dissolved a non-existing
Assembly?” the chief justice said dur-
ing an earlier hearing.

Not swearing in the members would
thus figure in tomorrow’s arguments
when the Centre gives its replies to why
the governor should not be summoned
to explain his action.

On the question of issuing notices to
the governor and summoning him, for-
mer attorney-general Soli Sorabjee,
who appeared for four NDA legislators,
argued that the constitutional func-
tionary was the best person to answer
allegations levelled against him.

Attorney General Milon Banerjee
and additional solicitor general Gopal
Subramanian opposed the argument,
arguing that the Constitution prohibits
courts from inquiring into the acts of
governors.

The arguments remained inconclu-
sive and so the hearing would resume to-
MOYrTow.
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Parliament versus Judiciary

F this is the attitude of the
government, then wind up
the courts and do whatever
youwant.” Strongwords from
Chief Justice of India R.C. Lahoti, in
response to the criticism of his order
to do away with quota system in pri-
vate, unaided educational institu-
tions from members of Parliament.
Was he expressing his disappoint-
ment, disgust or was he merely exas-
perated? Whatever it was, it had no
effect either on the government or
on Parliament, which went ahead
with its proposal to have a central
legislation — possibly a constitu-
tional amendment — 1o bypass the
Supreme Court’s judgment.

There are ways of doing things.
Was it feally necessary to flaunt au-
thority? True, there s nothing new in
gllshis Rardiamsnt, dp Ahe.02h has
the Judiciary had come up with ver-
dicts contrary towhat the Legislature
found desirable. But the most dis-
concerting part in the recent instance
was the remark made by Union Law
Minister H.R. Bhardwaj, that if the
Institution —- including Parliament
— was accountable then why not the
judiciary? His observation during a
discussion on the High Court and
Supreme Court (Salaries and Condi-
tions of Service) Amendment Bill,
had preceded the debate on Chief
Justice Lahoti’s remarks,

It is nobody’s brief that the judi-
ciary should not be accountable. But
while in Parliament for six years, I
came tobelieve that we — the mem-
bers — had a holier than thou atti-
tude. We have some 124 tainted
members in the present Lok Sabha
and the Rajya Sabha. What have we
done about them? That Parliament
represents the people of India goes

without saying. It has every right to
rewrite a law or constitutional provi-
sion. Butwho would ensure that the
law does not violate the letter and
spirit of the Constitution? The
courts have to do the job. Therefore,
judicial review is an integral part of
any democratic system.

\
1 do not know how many MPs *

have read Lahoti’s judgment in full.
Had they done so, the brief en-
counter between Parliament and the
Judiciary could have been avoided.
He had suggested to the govern-
ment to “come up with alegislation”
which would not go against the Con-
stitution. It-was Attorney General
Milan Bannerjee’s remark that irri-
tated him. During the hearing of the

Qgﬁg’on on reservation for Dalit
1 LIann, DdlulClJCC nau d»ala ric

thanked the court for not “precipi-
tating” the matter. Some attorney
generals at the Centre and advocate
generals in the states have given the
impression that they wear their au-
thority on their sleeve. Even though
they address the judges with respect,

Both should remember
that they are creatures of
the Constitution

together, ensuring that the nation
does not deviate from the rule of law.

What do the courts do when
there are shoddy laws that restrict
liberty or violate fundamental
rights? Still worse are the laws that
are meant to circumvent a judgment
that the Executive has not liked.
Take the example of ‘single directive’
in the hawala case. It laid down that
the government’s prior permission
was required in order to initiate an
rquisy vs ——tlew ~oninct public ser-
vants enjoying the rank of joint sec-
retary and above. The Supreme
Court threw out the discriminatory
directive and removed the distinc-
tion between one set of officers and
the other. But the government has
reenacted a new law to restore the

It is nobody’s brief that the judiciary should

not be accountable. But while in Parliament

for six years | came to believe that we MPs
had a holier than thou attitude

come up to the judges’ interpreta-
tion of the Constitution, Jawaharlal
Nehru had it amended. What is ‘so-
cial justice’ for Parliament may be
perceived by the courts as an en-

\ croachment on the prerogative of

C\,’ ‘\\\r\‘/-
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others, equally sacrosanct in the
Constitution. There has to be a bala-
nce between laws aswell as between
Judiciary and Parliament.

It would be in the interests of
the Republic of India if the basic -

structure of the Constitution is not
changed by Parliament. Imagine
what would have happened to the
polity if elements who did not be-
lieve in secularism were to attain a
two-thirds majority in both houses
of Parliament, the vote required to
amend the Constitution? The very
democratic structure, too, would
be in danger should a combination
of parties, which believe in dicta-
torship of one kind or the other,
come to power.

At the same time the notion of
many judges that the Supreme Court
is beyond the appraisal of ordinary
mortals is mistaken. All its decisions
are announced publicly, yet mystery
continues to.enshroud the function-
ing of the courts. This has unfortu-
nate results. There is, for instance,
the surprise and consternation which
attend the perennial discovery that
our highest judges are, one, human

they often tend to be patronising.
Lesser judges have come to nourish
the feeling that the Executive is
looking over their shoulder. This de-
feats the very purpose ofjustice.
Judges are doing their job as
much as MPs. Both are jealous of
their rights and duties. All they have
toensure isthat they do not cross the
Lakshman rekha to which Speaker
Somnath Chatterjee has drawn the
nation’s attention in a different mat-
ter. Both Parliament and the Judi-
ciary are creatures of the Constitu-
tion. They are not supreme; the
Constitution is. They are like a pair of
oxen yoked to a carriage, drawing it

«ﬁﬁ(

idea of a ‘single directive’ which, ap-
parently, comes in handy for peliti-
cal purposes. This way top officials
can ensure that the government will
not give permission for action ag-
ainst them should a scam come to
light. The new law has been chal-
lenged and awaits the verdict of the
Supreme Court,

There have been numerous
other instances when the Judiciary
and Parliament have locked horns,
A few decades ago, an intrepid,
young MP from Maharashtra, Nath
Pai, led a battle to define the con-
fines of the judiciary. When many
laws to effect land reform failed to

Lo
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and, two, make a lot of law in the
course of interpreting the law.
In 1938, Justice Frankerfurter —
a professor at Harvard Law School
— summed up the mysteries of ‘de-
clared law’ in cogent terms: “So the
problem is not whether the judges
make the law, but when and how and
how much...By covering up the law-
making function of judges, we mis-
educate the people and fail to bring
out into the open the real responsi-
bility of judges for what they do... “ If
the rule of law is going to be more
and more the rule of reason — as
judges see it in the light of due
process — critics of the courts would
realise that what in most cases they
are objecting to is the rule of reason,
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re was a time, in the 1970s, when the Supreme
Court and the High Courts were under a fierce
attack from those in power after a series of judg-
ments went against the government, with inconve-
nient judges being superseded or transferred and with
attempts being made to pack the courts with committed
]/ ges. It is a measure of the change in the relative balance of
ppwer among the constitutional authorities that the tables
ave now been turned and the Supreme Court has thought it
t to caution the Government severely against any talk of a
onfrontation with the judiciary. Judges do not normally
“#ake notice of happenings outside. But in a departure from
the traditional judicial reserve and even as the Court was
hearing an entirely different case, Chief Justice of IndiaR. C.
Lahoti expressed his displeasure in the strongest terms over
the Centre criticising the Court’s judgment that declared
government quotas, and along with them reservations, un-
constitutional in unaided private colleges. The Court no
doubt over-reacted to the demand of all political parties that
alawbe enacted to provide for reservation for the Scheduled
Castes and Scheduled Tribes and other backward classes in
unaided professional colleges. The Chief Justice was per-
haps anguished over such light talk of overturning the
Court’s decision on the constitutionality of a measure
through passing a law. Still, having now joined the public
debate, he can hardly complain if his remarks have come in
for some sharp criticism in Parliament.

The latest verdict of the seven-judge bench that sought to
clarify the judgment of the 11-judge bench in the T.M.A. Pai
Foundation case on private professional colleges declares
that unaided colleges should be left free to admit students
without the government appropriating any proportion of
their seats to be filled through its own centralised procedure.
It has also suggested a law to ban unconscionable capitation
fees and profiteering. In a sense, it has served to highlight the
contradictions that had been building up in professional
education, with the State governments abandoning their
commitment to provide adequate opportunities and leaving
it to private initiative, but still seeking to retain their control
over admissions and meet their social commitments to vari-
ous constituencies. The social commitments through reser-
vations are best met through the institutions run by the
state, which need to be expanded. If they are to extend to
unaided private colleges, the States and the Centre would be
well-advised against any compulsory appropriation of seats
that would run afoul of the Supreme Court’s decision. They
could persuade the unaided private colleges to commit some
seats to specific social and economic categories and, if need
be, even make income tax, state and local tax concessions
contingent on their meeting certain social goals. While the
debate has been raised to a high pitch, it is a welcome sign
that the Government spokesmen, the Speaker and the lead-
ers of political parties have said they would avoid any con-
frontation with the judiciary. Equally, it is important that
judges too gbserve restraint and avoid sweeping pronounc7
ments.
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SC outhurst uncalled
“"for: Lok Sabha MPs -

New Delhi: Reacting sharply to
the supreme court’s ourburst on
the issue of reservation in private
professional colleges, members in
the Lok Sabha on Wednesday
termed its remarks as “very unfor-
tunate” and “uncalled for” with
the speaker asserting that Parlia-
ment would not give up its rights
to make laws.

Reflecting the members’ strong
sentiments, Speaker Somnath
Chatterjee asserted “We are not
giving up our rights to make laws”
but made it clear that “avoidable
controversy” should not be creat-
ed. Describing Tuesday’s remarks
of Chief Justice R C Lahoti on the
issue as “very unfortunate”, “un-
precedented” and “uncalled for”,
the members contended that while
they did not want any confronta-
tion between the legislature and
the judiciary, the court should “not
cross the Lakshman rekha”.

In an obvious reference to La-
hoti’s critical remarks about “un-
wanted criticism” the apex court
has faced for its ruling on the
reservation in private institutions,
leader of the House Pranab
Mukherjee said “There has been
no confrontation of any kind and
there is no occasion to express an-
guish on account of any legislative

action”. The Speaker said “Legis-
lature has its own rights and Par-
liament, as the supreme legislative
body, surely will act according to
its rights under the Constitution.
Similarly the courts have their
own rights to function in their own
sphere without any interference
and nobody can interfere”.
Chatterjee said it was the “un-
doubted right” of the court to con-

an avoidable controversy”.

The only thing that struck him,
said the Speaker, was that the ob-
servations made by the supreme
court on Tuesday were not in any
judgement and was expression of
certain views with regard to what
may have happened inside the Ho-
use. “Therefore, we are only requ-
esting ourselves that we should
not do or say anything which may

Legislature has its own rights and Parliament, as
the supreme legislative body, surely will act
according to its rights under the Constitution.
Similarly the courts have their own rights to
function in their own sphere without any
interference and nobody can interfere

—Somnath Chatterjee

strue the laws passed by Parlia-
ment. Therefore, many laws
passed by Parliament are being de-
clared ultra vires and it was bind-
ing on everybody.

“What is important is that there
should be a harmonious relation-
ship between major constitutional
organisations like the legislature
and the court and nothing should
be done or said which may create

be misunderstood. But we are not
giving up our right to make laws
according to the constitutional
provisions which the SC will have
power, no doubt, to construe at the
appropirate time”, he said. Ob-
serving that the unanimous view
of the House was that a law was
necessary, he expressed the hope
that it would be translated into ac-
tion as soon as possible. agencies
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Criticism ...
uncalled for,

28

J. Venkatesan

NEW DELHI: Chief Justice of India
R.C. Lahoti on Tuesday ex-
pressed the Supreme Court’s
“displeasure” over the Centre
and others criticising the recent
seven-judge Bench judgment
abolishing government quotas
and reservation in private un-
aided educational institutions.

If the Government was so in-
tolerant it could take steps to
close down courts, he told At-
torney-General Milon K. Baner-
jee during the hearing of a
petition on reservation for Dalit
Christians.

A three-judge Bench, which
included Justice G. P. Mathur
and Justice P. K. Balasubrama-
nyan, said the criticism was un-
called for as the seven-judge
Bench only reiterated the ruling
of an 11-judge Bench judgment
in the T.M.A. Foundation case in
2002 suggesting that the Gov-
ernment enact legislation to
govern higher education. A five-
judge Bench (in the Islamic A-
i cademy case) also suggested en-
actment of a law for higher
education.

A visibly annoyed CJI said,
“When we said please come [up]
with legislation, you are talking
about confrontation. We are told
it is confrontation. You must ad-
vise your people [government]
to exercise self-restraint. Why
are we told time and again by the
i Government that it is not taking
‘ confrontationist  attitude?
| Who is taking a confrontationist

e \nﬂt

says Lahoti

“Government going after verdict
without understanding it”

attitude? If this is the attitude of
the Government to go after a
judgment without understand-
ing it, then wind up the courts
and do whatever you want.”

The Attorney-General and
Additional  Solicitor-General
Gopal Subramaniam said they
held the apex court in high es-
teem. The CJI said, “Should you
not tell your clients to give the
respect the courts deserve. If
this is the attitude of the Gov-
ernment towards the court then
we will go on doing our duty and
let them do theirs. This sort of
attitude is good neither for the
country nor for the
Government.”

Earlier, the Attorney-General
sought adjournment of the pet-
ition filed by the Centre for Pub-
lic Interest Litigation seeking a
direction to the Central Govern-
ment to provide reservation for
Dalit Christians. He brought to
the notice of the Bench the Gov-
ernment’s decision on Monday
to set up a Commission for iden-
tifying communities for reserva-
tion. The Bench told the
Attorney-General that the hear-
ing of the case could go on and
the Commission could do its job.
When he insisted, the Bench
agreed to a brief adjournment.
Mr. Banerjee thanked the court
for not precipitating the matter,
This remark resulted in the
sharp reaction from the court.

Reactions on Page 12
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Bells toll for Bufa
as CPI backs recal

f{\, actmg gamst the officials in the
J° state, who refused to provide any

Our Political Bureau‘J
NEW DELHI 22 AUGUST

Manmohan Singh govern-

ment from within the ruling
alliance to act against Bihar gover-
nor Buta Singh who has chosen to
exercise his gubernatorial powers
without regard for reasonableness
and decency. The CPI on Monday
backed the call for Mr Singh's recall
describing his style of functioning as
unbecoming of a governor.

CPI general secre- [
tary AB Bardhan, who
said his continuation
in the Patna Raj
Bhawan would only
help the NDA’s power
project, added that the
Centre should imme-
diately act against the
governor. “The NDA
will use the issue in the
coming Assembly elec-
tions. They want him
to continue as it has
become a major politi-
cal issue. After certain JEas
allegations  surfaced,
we have sought his removal. We are
against him holding the post. We
have called a ‘Bihar bandh’ on Au-
gust 24 to mobilise support for our
demand,” agency reports from
Bhopal quoted the CPIleader.

The entire issue has pushed the
government into an embarrassing
corner. While Laloo Yadav hasbeen
openly claiming that Buta Singh
was his personal choice, two days
ago, Ram Vilas Paswan went public
with his complaints against the gov-
emor. The governor, who has been

P RESSURE is building on the

[ hie BECoritic

aid or comfort to his partisan preoc-
cupations, has become the subject
of a potent political campaign.

On his part, the governor is not
making things easy for the Centre.
Disregarding the furore over his let-
ter to favour a railway official, the
governor said he would repeat his
controversial action if someone ap-
proached him with a request. His
actions have shown he is yet to ac-
quire the habit of working within
the constraints of the
Constitution.

The NDA also
stepped up its tirade
| against Mr Singh. It
{ moved natices for ad-

Journment . motion,
suspension of the
uestion Hour and the

ero Hour in the Lok
Sabha to discuss the
{ situation in Bihar
| Speaker  Somnath
i Chatterjee was slated
3 togive hisruling .
“Railway minister
Laloo Prasad Yadav has
gone on record saying that Mr
Singh was his appointee. His re-
marks are highly objectionable. A
governor is appointed by the Presi-
dent under Article 155 of the Con-
stitution. He is of course bound by
the advice of the Council of Minis-
ters, but this does not mean a gover-
nor is appointed on the advice of
one minister,” contended BJP
spokesman VK Malhotra. Mr Ya-
dav’s assertion, the BJP leader
added, went against the constitu-
tional provisions.

I
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Bihar Governor’s letter

'sparks controversy

Special Correspondent

NEW DELHI: Both Bihar Governor
Buta Singh and Union Railway
Minister Lalu Prasad on Friday
maintained that there was noth-
ing wrong with the former writ-
ing a letter to the latter for

way Ministry bureaucrat while
senior Bharatiya Janata Party
leader Vijay Kumar Malhotra
described it as  “highly
improper”.

On the other hand, the Rail-
way Ministry said the officer
concerned had been posted to
South Western Railway in the
same capacity in his cadre on
August 2, a fortnight before the
media highlighted an official let-
ter written by Mr. Buta Singh to
the Railway Minister in early
July requesting transfer of the
officer, Vijay P. Meshram, to
Central Railway.

“There is no such proposal at
present to transfer Mr. Mesh-
ram to Central Railway. All such
matters are dealt with on merit
as per rules. An appropriate re-
ply to the Governor of Bihar is in
the process of being issued,”
added the statement by the Rail-

transfer of a middle-level Rail- -

L A

way Ministry.

Reacting to the reports, the
Bihar Governor clarified that
there was no code for Governors
that says whether a Governor
can write letters or not.

Talking to newspersons here,
Mr. Buta Singh said he had rec-
ommended the case of a Sched-
uled Caste officer and, if
necessary, he would do so again.

The Railway Minister also
confirmed that the Bihar Gover-
nor had written to him seeking
transfer of the official over a
month ago but felt “it was nat-
ural (for the Governor) to write a
letter to me”.

“It is natural (for the Gover-
nor) to write a letter to me ...
what is the big deal if he (Gover-

vh/x

g
N

nor) wrote a letter?” Mr. Prasad
added. The Railway Minister met
United Progressive Alliance
Chairperson Sonia Gandhi dur-
ing the day but said the meeting
had nothing to do with the matter
but was about the Rural Employ-
ment Guarantee Bill introduced
in the Lok Sabha on Thursday.

NDA meeting on Monday

Meanwhile, a meeting of Na-
tional Democratic Alliance lead-
ers has been called for next
Monday to discuss the “highly
improper” recommendation for
transfer of the railway official by
the Bihar Governor, said Mr. V.K.
Malhotra here on Friday.

The meeting would discuss
three issues and decide how to
raise them in Parliament. The
conduct of Mr. Buta Singh and
the Opposition strategy on mov-
ing amendments to the National
Rural Employment Guarantee
Billwere among other issues that
would be discussed, Mr. Malho-
tra said. Mr. Malhotra and BJP
vice-president Mukhtar Abbas
Nagvi said that the party would
demand recall of the Bihar Gov-
ernor “as elections cannot be
conducted impartially with Mr.
Singh in the Raj Bhavan”.




Imrana case triggers SC petition

Legal glare

on

L,iau«

‘parallel’ court

OUR LEGAL
CORRESPONDENT

New Delhi, Aug. 16: The Su-
preme Court today took no-
te of a “parallel Muslim ju-
dicial system” allegedly st-
riking root in the country.

Actingon a public interest
litigation, the court issued
notices to the Centre, the Dar-
ul-Uloom, the All India Mus-
lim Personal Law Board and
several states where Muslim
courts apparently exist.

A practising Supreme
Court advocate filed the PIL
seeking to restrain the Nizam-
e-Qaza (the parallel judiciary)
from adjudicating in civil and
criminal disputes involving
Muslims on the ground that
“religious judiciary” could
not perform “sovereign func-
tion” in a democracy.

The PIL comes in the wake
of the June controversy over
the alleged sexual assault on
Imrana Bibi and the fatwa or-
dering her to split with her
husband.

Imrana was allegedly
raped by 60-year-old Ali Mo-
hammed at their family home
in Muzaffarnagar. The Dar-ul-
Uloom (the seminary in De-
oband) had then decreed she
could not live with her hus-
band as he had become “a sort
of son” to her.

Petitioner Vishwa Lochan
Madan pleaded that an effort
should be made to stop the par-
allel judicial system from
striking root and a bar placed
on “intermeddling with the
marital status of Indian Mus-

OFF GOMRT

Three recent cages where
complaints were settled
outside legal system

®imrana of Uttar Pradesh:
was allegediy sexuaily
assaulted by father-in-law
but a fatwa said she could
not live with her husband

®Asoobi of Haryana had a
similar experience with a
maulana declaring police
complaint could not be filed

®Joshanara of Assam,
again, was allegedly
violated by her father-in-
law but religious leaders
annulled her marriage

lim citizens”.

He sought a directive ban-
ning judgments by Muslim
courts (dar-ul-gazas and shari-
at courts), maulvis and other
religious bodies on matrimo-
nial disputes. Criminal law
had not been allowed to run its
course in the Imrana case, he
pointed out, as the issue had
been hijacked by clerics.

On the PIL, a division
bench of Justices YK. Sabhar-
wal and C.K. Thakker issued
the notices.

The states issued notices
were Bengal, Uttar Pradesh,
Madhya Pradesh, Assam, Raj-
asthan, Haryana and Delhi.
Notices were also sent to a Mu-
mbai-based organisation, Mu-
slim For Secular Democracy.

“Islamic courts have been
formed (in these states), pos-
ing a challenge to the judicial
system of the country,” the pe-
tition said.

Seeking “immediate disso-

Iution” of such courts, it
pleaded that the AIMPLB be
restrained from establishing
dar-ul-gazas in Thane (Maha-
rashtra), Akola Dholiya (Ra-
jasthan), Indore (Madhya Pra-
desh), south and east Delhi,
Asansol and Purulia (Bengal)
and Lucknow and Sitapur
(Uttar Pradesh).

The petition sought a dec-
laration that “fatwas have no
legal sanctity”. It sought a di-
rective that “judgments and
fatwas pronounced by author-
ities not established under the
Constitution of India or the
procedure established by law
have no place in the Indian
constitutional system....”

It also urged the court to
“declare the movements/ac-
tivities being pursued by AIM-
PLB and other similar organi-
sations for establishment of a
Muslim judicial system and
setting up of dar-ul-gazas and
shariat courts in India as ab-
solutely illegal, illegitimate
and unconstitutional....”

Hearing in the case will re-
sume after the eight-week no-
tice period

The so-called parallel Mus-
lim judicial system first came
under glare in 1985 with the
Supreme Court ruling that Sh-
ah Bano — divorced by triple
talaq — be given maintenance.

Although the order was
later overturned by the Rajiv
Gandhi regime through a bill
that gave legal status to the
Muslim personal law on main-
tenance, rumblings for a uni-
form civil code had begun.

W See Pages 6 and 13
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l SC QUASHES QUOTA SYSTEM

No state pie

in pvt colleges

AN

Press Trust of India (%/ (EWQ yxj‘x)‘}The state cannot insist that private

NEW DELHI, Aug. 12. — The
Supreme Court today ruled that in
unaided private institutions, includ-
ing engineering and medical col-
leges, the state could neither impose
reservation policy nor carve out its
quota from the total number of seats.

“Neither the policy of reservation
can be enforced by the state nor can
any quota or percentage of admis-
sions be carved out to be appropriat-
ed by the state in a minority or non-
minority unaided educational institu-
tion,” a seven-Judge Bench headed
by Chief Justice Mr RC Lahoti said.

The Bench, comprising Mr Justice
YK Sabharwal, Mr Justice DM
Dharmadhikari, Mr Justice Arun
Kumar, Mr Justice GP Mathur, Mr
Justice Tarun Chatterjee and Mr
Justice PK Balasubramanyan, gave
this ruling while deciding on a bunch
of petitions, including one by the All-
India Medical and Engineering

Colleges’ Association.

The Chief Justice made it clear
righit at the outset that the Bench
dealt with the issues only from the
point of view of cases relating to both
minority and non-minority educa-
tional institutions which did not

receive any aid from the state.

For the first time, the court also
carved out a 15 per cent quota for
NRI students in private colleges,
allowing them to charge higher fees
but added the rider that “the amount
of money collected against such seats
should be utilised for benefiting stu-
dents from economically weaker sec-
tions of the society.” Abolishing the
state quota and reservations in pri-
vate colleges, Mr Justice Lahoti said:

|5 ANG 2005 AR~
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educational institutions  which
receive no aid from the state to
implement state’s policy on reserva-
tion for granting admissions.” On the
admission procedure to be adopted
by private colleges, the Chief Justice,
said unaided institutions, whether
minority or non-minority, “have the
unfettered fundamental right to
choose the students and the proce-
dure” as long as it was fair, transpar-
ent and non-exploitative.

The seven-judge Bench recom-
mended that admissions be regulat-
ed by a centralised and single-win-
dow procedure. Holding that capita-
tion fees and profiteering by colleges
was illegal, the Bench said though
every institution was free to devise its
own fee structure, it could be regu-
lated in the interests of preventing
profiteering and capitation fees.

The matter regarding admissions
to private aided and unaided colleges
as well as minority institutions, was
dealt with in detail by an 11-judge
Bench in the TMA Pai case. A five-
judge Bench had attempted to
answer the few questions that had yet
to be resolved. Now, a seven-judge
Bench handled the matter to clear
the confusion over the admission
process.

Admission legislation

The Centre has decided to frame an
appropriate legislation regarding
admission and charging of fees by
private, unaided medical and dental
institutions in the country. The min-
ister of state for health, Mrs
Panabaka Lakshmi, told the Rajya
Sabha that the legislation would be
framed after eliciting views of the
concerned departments and stake-
holders, including states.

Al
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SC wants list of
minority gro

tobe scrapped

New Delhi
10 AUGUST

QY

EFINING the ultimate
D aim of a democracy like

India, the Supreme
Court said the practice of listing
religious groups as “minority
communities” should be discour-
aged and the list to be gradually
done away with, as it promotes
divisive tendencies to weaken
the nation. A three-judge Bench
comprising of chief justice RC La-
hoti, justice DM Dharmadhikari
and justice PK Balasubramnyan
reminded the Minorities Com-
missions’ set up by the Centre
and state governments, that the
goal of the Constitution was to
create social conditions where
there was no need to shield or
protect rights of minority or ma-
jority communities.

“The Commissions instead of
encouraging daims from different
communities for being added to a
list of notified minorities under
the Act, should suggest ways and
means to help create sodial condi-
tions where the list of notified mi-
norities is gradually reduced and

done away with altogether,” jus-
tice Dharmadhikari, writing for
the Bench recently said. The rul-
ing was given while disposing of a
petition demanding minority sta-
tus for the Jain community. The
Bench accepted the Centre’s
stand that it was for the states to
determine whether Jains would
be a minority community de-
pending on their social conditions
in their respective states. .

“In a caste-ridden Indian socie-
ty, no section or distinct group of
people can claim to be in majori-
ty. All are minorities amongst
Hindus,” the coutt said.

—PTIL




MAYANK S. Singh
Patna, August 5
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GOVERNOR'S TROUBLES

Buta, man of contrmyrs

AS GOVERNOR of Bihar, Buta Singh has hardly r%naged
to stay away from controversy. The standoff with chief sec-
retary G.S. Kang, who openly criticised the Governor is
only one of them.

Singh had courted controversy soon after the imposition
of President’s rule in Bihar. The NDA had leveled charges
against his two sons for interfering in government affairs.
Singh, however, denied the allegations and defended his
sons. But Singh triggered a major stir in April when he crit-
icised the performance of the previous RJD government.
The statement caused
acute embarrassment
for the RJD — a part-

Dogmatic governor

His sons have been accused of
meddling in transfers and he has been criti-
cised for lack of transparency in functioning

“My decision will have to be final®

RJD barb

He fell foul of Lalu Yadav when he
criticised the Rabri Devi government

Rabri Devi

Kang resumes job

ENDING THE week-long stand-off
with the Bihar governor, chief
secretary G.S. Kang on Friday re-
sumed his duties following an
assurance by the Raj Bhavan
that his ‘position and prestige’
will not be compromised in the
future. “My differences with the
Governor have been sorted out”,
Kang told reporters soon after
resuming work. Asked whether
the Governor had agreed to re-
voke the transfer of 17 IPS offi-
cers, Kang said, “l had protested
the manner in which my office
was bypassed during the trans-
fer decisions... The Governor has,
however, hinted at reverting
some of the transferred offi-
cers.” said Kang,

PTI, Patna

ner in the UPA govern-
ment at the Centre.
Singh later clarified
his position and said
all he meant was that
the situation has im-
proved during Presi-
dent’s rule.

As speculation re-
garding a possible
split in the LJP legis-
lature party was doing
rounds, Buta announ-
ced he would brook no
unscrupulous  deal-
ings by any political
party trying to get the
required number to
claim government for-
mation in Bihar. Even
as the NDA objected to
this charge, Singh stu-
ck to his guns and said
he had definite infor-

mation regarding an NDA move to lure some LJP MLAs

into its fold.

When the LJP split a few weeks later, Singh was quick to

allege that horse-trading had taken place. The Centre dis-
solved the Assembly following recommendation of Singh,
who.ater said he had no evidence of horse-trading. How-
- ever, it was the issue of transfer and postings of govern-
ment officers that has snowballed into the biggest contro-
versy during his tenure.

After initially patting the backs of C.K. Anil and K.K.
Pathak — district magistrates of Siwan and Gopalganj re-
spectively — Buta had apparently succumbed to the RJD
pressure and removed both of them.
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“}didn’t mean to pass any judgment on Rabri”

Corruption

George Fernandes called the
Patna Raj Bhawan a den of

corruption

“Fernandes had no

business to allege

such things" George Fernandes

Home truths Dissolution drama

A Bihar The NDA accused Buta of acting-at the

administra- behest of Lalu while dissolving the

tion report to Assembly

the Union P . .

home No party/alliance was in a

ministry says  position to form the

that law and “

order gﬂverﬂmenf

situation has

g?tne down Kin trouble

greirident's The commercial tax department issued
I notices to his son and daughter-in-law

rulewas asking for details of income generated

IB Thpa?'s:r? mn during an exhibition cricket match

March 7 Buta defended his sons




Buta goes berserk
| D\\Q’ B%f»an' exemplary sh%/wbof Sefance 9{\\’90

In a way, the transfer of 17 upright 1PS officers in one des-

perate stroke and their replacement by those who are appa-
rently more pliable is the culmination of unitateral acts of
shameless partisanship on the part of the Governor. It began
with a clear sign that Buta Singh was Lalu Prasad’s voice to
the extent of ensuring that neither Nitish Kumar of the JD-U
nor Ram Vilas Paswan of the LIP upstaged him and put
together the numbers to form the government. But few could
have imagined that puppetry could go to such dangerous
extremes where even the state chief secretary is compelled to
stage a revolt. If this is unprecedented in bureaucratic history,
it is because Bihar sets its own standards. Buta Singh has
crossed all the Jimits of administrative discretion in easing out
officers who may have had a vital role to play in cleaning up
the mess left behind by Lalu and installing handpicked lack-
eys who are presumably committed to promoting Lalu Raj
during President’s Rule. The Governor has no logical expla-
nation for the reshuffle — just that “it had to be done” even
without the formal consent of his advisers. That said it all.

Now it is up to the high command to salvage the situation,

and the Home Minister’s less than persuasive defence in
Parliament deserves to be ignored. The last election had
proved that the electorate in Bihar is more alert than Lalu
had bargained for — helped by a proactive Election Com-
mission. Buta’s latest exercise serves to turn the clock to the
days when the administration was at the RID leader’s beck
and call. Particularly distressing is the transfer of the Siwan
SP who had been instrumental in putting Mohammed
Shahabuddin, MP with a colourful record of crimes, in his
place. He and the other IPS officers may have hoped that
President’s Rule would be the most appropriate time to put
law and order back on rails. They must now be utterly disillu-
sioned. Evidence of Buta’s pathetic tilt is so glaring that sym-
pathy for the defiant chief secretary has cut across party lines.
The Congress’ dilemma could be that it needs a discredited:
Lalu as much as it needs the hypocritical Left to remain in
power. But the more it endorses Buta’s unprincipled excesses,
the more it may serve to destroy the institutions of govern-
ance. It is equally surprising that voices of dissent — from IPS

-and 1AS associations in particular — are somewhat stifled.
Chief secretary GS Kang’s act of courage thus stands out
more ;yn{n‘inently and sets a brilliant example. /



NEW DELHI; Aug. 1. —

An NDA delegation met |

the President, Dr APJ
Abdul Kalam, this evening
to apprise him of Bihar
Governor Mr Buta Singh’s
role in the recent transfer
of 17 IPS officers. It al
demanded his recall.

Also today, Union ho
minister Mr Shivraj Patil
summoned Mr Singh for a
discussion on the issue. Mr
LK Advani on Saturday
sought his intervention in
the controversy.

During today’s meeting
with Dr Kalam, the NDA
delegation comprising Mr
Advani, Mr George Fer-
nandes, Mr Jaswant Singh,
Mrs Sushma Swaraj, Mr
Sharad Yadav, Mr Digvijay
Singh Mr Raghunath Singh
and Mr SS Ahluwalia
alleged that the transfers
were ordered by the
Governor under pressure
from Mr Lalu Prasad.

The issue caused a stir in
the Rajya Sabha also, with
the NDA gunning for Mr
Singh for his “dubious”
move in the run-up to the
Bihar Assembly elections,

During the 35-minute -

meeting at Mr Patil’s resi-
dence, Mr Singh is under-
stood to have conceded
that he had differences
with the chief secretary,
Mr G Kang, who proceed-
ed on leave without “con-
sulting him”.

Later, Mr Singh told
reporters that the DGP
and the home secretary
had been consulted on
effecting the reshuffle.

“I asked the chief secre-
tary to resume working,”
the Governor said. Mr
Singh said the government
could make alternative
arrangements if Mr Kang
didn’t join duty.

-




/ CENTRE ASSERTS PM'S PREROGATIVE

“8C ‘clean’

NEW DELHI, Aug. 1. — In a develop-
ment that could fuel further debates on
the “tainted” ministers controversy, the
Supreme Court today asked the govern-
ment who should decide “what is clean
governance” and whether it could enter-
tain such a. query involving the spirit of
the Constitution.

This question was put by a three-judge
Bench comprising Chief Justice Mr RC

Lahoti, Mr Justice CK Thakker and Mr-

Justice PK Balasubramanyan while deal-
ing with a public interest litigation filed
by Mr Manoj Narula challenging inclu-
sion of “tainted” persons in the council of
ministers headed by Prime Minister Dr
Manmohan Singh.

The issue cropped up when the Centre
through Attorney-General Mr Milon
Banerjee and Solicitor-General Mr GE
Vahanvati told the Supreme Court that it
was the sole prerogative of the Prime
Minister to choose his council of minis-
" ters and that the prerogative was not
amenable to judicial scrutiny.

“Probing the matter further will not be
beneficial to conventions and Parlia-
mentary democracy,” Mr Banerjee said.

Fhe -Attorney-General’s - statement ass- -

umes significance with Lok Sabha
Speaker Mr Somnath Chatterjee voicing
serious objection to the Supreme Court’s
intervention in the formation of
Jharkhand government and its decision
scrapping the controversial IMDT issue.

“My duty is to prevent even the gerns
of discordance coming between the judi-
ciary and Parliament, both of which were
supreme in their own spheres Mr
Banerjee said.

" bowls
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Court seeks details
of judge transfer

NEW DELHI, Aug. 1. — Stalling the prospects
of an early verdict in the disproportionate
assets cases against Mr Laly Prasad and Mrs
Rabri Devi, the Supreme Court today sought
from Patna High Court details of the transfer of
CBI judge Mr Yogendra Prasad, who had been
hearing the cases. A Bench comprising Mr
Justice S N Variava, Mr Justice AR
Lakshmanan and Mr Justice S H Kapadia,
hearing a PIL alleging interference in the fodder
scam trials and income-tax appeal cases
against the husband-wife duo, asked the
prosecution to complete its evidence but
ordered that the defence arguments would
begin only with the permission of the Supreme
Court. — PTI

The court wanted to know from the
government whether it could entertain
the petition but found certain “unsub-
stantiated allegations” made in the peti-
tion, prompting it to ask the petitioner to
amend it within two weeks.

The Supreme Court said what is to be
debated in Parliament was its own affair
and the Court could do nothing about it if
it chose not to dlSCLSS the i Issue of tamted
mhindsters.

But, it went on to ask the Attorney-
General who was assisted by senior
advocate Mr Gopal Subramaniam,
whether a citizen of the country had a
right to choose what type of persons
should govern him.

Amicus Curiae Rakesh Dwivedi con-
tended that in the present scenario the
day was not far when a person facing trial
for murder, dacoity and treason charges
could become the Prime Minister.

M,
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INDA taps Kalam
to rescue Bihar g

_Butain line of
v Qongress fire

e{( Y Ashok K Mishra

/ N Our Political Bureau
W}\: NEW DELHI 1 AUGUST
NDA took its dissent over Buta Singh’s
continuing as the governor of Bihar to Pres-
ident APJ Abdul Kalam on Monday, seeking
is immediate intervention to rescue the state
om Mr Singh’s “clutches”.
With the controversy over the latest round of
olice reshuffle in the state snowballing into a ma-
- Jor embarrassment for the Congress, the National
Democratic Alliance (NDA) has stepped up its as-
sault, opening up — in the process — three fronts
against the Bihar governor and, by extension, the

E\,

N PATNA 1 AUGUST
IHAR governor Buta Singh may be getting
the flak from unexpected quarters even as
the Opposition is pressing for his recall.
Surprisingly, a section of the Congress is upset
about the manner in which the governor was
handling the affairs of the state government.

The State IAS Association held a meeting here
on Monday evening. It passed a resolution in sup-
port of chief secretary GS 2 who has emerged as a
“martyr” after he decided to proceed onlongleave

Manmohan Singh government. The police rejig
had forced chief secretary GS Kangto go
onleave in protest against being exclud-
ed from the decision-making exercise
and has left the crime-infested district of
Siwan virtually headless for the last
three days.

Intending to haul the UPA govern-
ment over the coals, the NDA served >
notices in the Lok Sabha on Mondayon
the dissolution of Blha: Asse% y, the
breakdown of the Taw and order ma
chinery in the state and the governor-chief secre-
tary stand-off.

The Lok Sabha, interestingly, will be witness to
two rounds of discussion on Bihar on Tuesday.
While the Opposition-sponsored motion will be
taken up under rule 184, which is followed by vot-
ing, the second round of debate will be on the ex-
tension of President’s rule in the state. Efforts were
on to merge the discussions on the two motions
but have a separate voting ritual for each of them.

A delegation of NDA leaders from the state will
meet the Election Commission a day later to urge it
“to take cognisance of the latest transfers and re-
store police officials to their respective districts.”
“We'll also request the poll panel to stop the misuse
of official machinery by Laloo Prasad Yadav," Bi-
har BJP president Sushil Kumar Modi told re-
porters here on Monday. On a day in which Mr
Singh was summoned by Union home minister
Shivraj Patil to explain the bureaucratic and polit-
ical maelstrom triggered by his acts, the NDA sub-
mitted a memorandum to the President to use his
good office to ask the UPA to recall the governor.

in protest against the transfer of 17 IPS officials.
In a day packed with activity, the governor
found himself on a sticky wicket. He
left for New Delhi after being sum-
moned by the home ministry. The gov-
ernor will have to doalot of explaining
for the deadlock afflicting the state bu-
reaucracy which has become “head-
less” due to Mr Kang’s decision to pro-
ceed on protestleave. The heat will fur-
ther tum on him when the NDA will
@ raise the issue in Parliament.

" Perhaps taken aback by the turn of
events, the governor broke the protocol norms and
went to the residence of the chief secretary. In what
could be termed as placatory moves, the governor
urged Mr Kang to resume his duty. But Mr Kang,
sources said, politely turned down the request.
That the whole issue has gone to the home min-
istry’s court became clear when an additional sec-
retary rank official of the ministry telephonically
contacted MrKang and enquired about his grouse.

The chief secretary told the home ministry offi-
dal that he was feeling humiliated because he was
being ignored by the governor and his special advi-
sor Arun Pathak in the decision making, espedially
the transfers of IAS and IPS offidials.

The transfer of Siwan SP has become intriguing.
While spedial advisor Arun Pathak insisted that
the SP was transferred on his own volition,
sources said the SP was pressurised by the state to
give it in writing for seeking his transfer on per-
sonal grounds. Sourcessaid MrKang was told by a
senior functionary of the state government to con-
vince the Siwan SP to hold a press conference for
justifying his transfer.

L — JRT————
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roup of Ministers to study

order on lllegal Migrants Act

It will hear the views of various parties and advise the Government: Patil

Vinay Kumar ‘l DE {
NEW DELHI: Two days after the Su-
preme Court struck down the I1-
legal Migrants Determination by
Tribunal (IMDT) Act, the Cen-
tre decided to set up a Group of
Ministers (GoM) to study the
court order and suggest further
course of action.

The decision to form the GoM
was taken at a meeting of the
Cabinet Committee on Political
Affairs (CCPA), presided over by
the Prime Minister Manmohan
Singh here.

“The GoM will hear the views
of various parties and advise the
Government for further action,”
Union Home Minister Shivraj
Patil told reporters after the
meeting.

Sensitive issue

Mr. Patil said the order was
being examined carefully by the
Home Ministry and the Law
Ministry for “proper and further
action.” Describing it as a “sensi-
tive issue,” Mr. Patil said “this is
a matter on which people have
expressed their views different-
ly. The Government has decided
to hear all shades of opinion be-
fore deciding finally as to how
and what has to be done.”

On whether the Government
would go for a review petition
before the Supreme Court, he
said that no decision was taken
onit.

Mr. Patil later met UPA Chair-
person Sonia Gandhi and it is
learnt that the order on IMDT
Act figured during discussions-
Sources indicated that the Cen-
tre may not challenge the
Supreme Court order but may go
for amendments in the Foreign-
ers Act to incorporate some of
the provisions of the now
scrapped IMDT Act.

Besides, the Home Minister,
the GoM is likely to have De-
fence, Law and North-East Af-
fairs Ministers on it.

?W J:J“L 27,%9

Home Minister Shivraj Patil and Law Minister H.R. Bharadwaj briefing the media after the meeting of the Cabinet

Committee on Political Affairs on the IMDT Act, in New Delhi on Thursday. - PHOTO: V. SUDERSHAN

The Assam Chief Minister,
Tarun Gogoi, who was in the
Capital to attend the meeting of
the Central Advisory Board of
Education (CABE) said the State
would explore the possibility of

ensuring some “kind of legal
protection” to the minorities un-
der the Foreigners Act of 1946.

No comment on Salman
UNI reports from New Delhi:

Does cine star Salman Khan
have any links with the under-
world?

This question was put to Mr.
Patil during the press briefing,
referring to a story published in

an English daily.

Mr. Patil shot back parrying
the question: “Don’t ask me to
comment on what others have
said through the media.”



TMDT Act is the biggest barrier to ¥
deportation, says Supreme Court .

Describes the influx of illegal immigrants as an aggression on Assam Q MA\”

Legal Correspondent W D- t

NEW DELHI: The Supreme Court
held that the Illegal Migrants
(Determination by Tribunals)
Act, 1983 and rules “has created
the biggest hurdle and is the
main impediment or barrier in
the identification and deporta-
tion of illegal migrants.”

A three-judge Bench compris-
ing Chief Justice R.C. Lahoti,
Justice G.P. Mathur and Justice
P.X. Balasubramanyan, which,
on Tuesday, struck down the
IMDT Act as unconstitutional,
observed: “The presence of such
a large number of illegal mi-
grants from Bangladesh, which
runs into millions, is in fact an
aggression on the State of Assam
and has also contributed signif-
icantly in causing serious inter-
" nal disturbances in the shape of
insurgency of  alarming
proportions.”

The court, in its 114-page
judgment, noted that this “ag-
gression” had made the life of
the people of Assam “wholly in-
secure and the panic generated

14 QUL 2"
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. Larqe-scﬂe‘km&rqm
has led to insurgency
and social disturbance

* Local language im! ,
culture gglm} af!gew!

» Growth of Assam
hampemt by mwm

thereby had created fear psycho-
sis.” The Bench said this ham-
pered the growth of Assam
though it had vast natural re-
sources. The rest of the country
viewed it as a disturbed area and
hence there were no invest-
ments or employment opportu-
nities, giving rise to insurgency.
Justice Mathur, writing the
judgment for the Bench, pointed
out that the IMDT Act and Rules
had been so made that innumer-
able and insurmountable diffi-
culties were created in
identification and deportation of
illegal migrants. The Bench
noted that though enquiries

e

were initiated in 3,10,759 cases
under the IMDT Act, only 10,015
persons were declared illegal
migrants and only 1,481 illegal
migrants were physically ex-
pelled up to April 30, 2000.
This, the Bench said, “comes
to less than half per cent of the
cases initiated.” On the contrary
in West Bengal, where Foreign-
ers Act was applicable, 4,89,046
persons were deported between
1983 and November 1998, which
was a lesser period. Thus the
IMDT Act “is coming to the ad-
vantage of such illegal migrants
as any proceedings initiated
against them almost entirely
ends in their favour, enables
them to have a document having
official sanctity to the effect that
they are not illegal migrants.”
The Bench said “the IMDT
Act and the Rules clearly negate
the constitutional mandate con-
tained in Article 355 of the Con-
stitution, where a duty has been
cast upon the Union of India to
protect every State against ex-
ternal aggression and internal

N

disturbance. The IMDT Act,
which contravenes Article 355 of
the Constitution is, therefore,
wholly unconstitutional and
must be struck down.”

The judges said the impact of
such large-scale illegal migrants
not only affected Assam but also
other north-eastern States as
the route to these places passed
through Assam. The Bench said
the influx of Bangladeshi nation-
als into Assam posed a threat to
the integrity and security of the
north-eastern region.

Their presence had changed
the demographic character of
the region and the local people of
Assam had been reduced to a sta-
tus of minority in certain dis-
tricts. The judges said the
enforcement of the IMDT Act
had helped the illegal migrants
to stay in Assam. The illegal mi-
grants had affected the language,
script and culture of the local
people. The Bench directed con-
stitution of fresh tribunals un-
der the Foreigner (Tribunals)

Order, 1964.
- /
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/1); Kalam Epeaks

fl n
Has Buta Singh gotm message? 5

overnors who have a tendency to genuflect at the altar of

their political masters — and quite blatantly if the state is
under central rule — must have shaken in their boots at the
inaugural of their periodic get-together. For, seldom in recent
years, has a President put the Governors so effectively on
notice and with so forthright a message. Almost certainly, the
actions of at least two Governors over the past six months
must have provided the immediate provocation. In both
states the Raj Bhavans have been disgraced, with parties and
politics firmly entrenched within the complex. Hence Dr
Kalam’s exhortation to “rise above day-to-day politics and
override the compulsions emanating from the central or the
state system”. Hence also the unambiguous option to the
constitutional heads — function “as a first citizen or remain
caged in the confines of your political identity”. Like perhaps
Buta Singh who never quite imagined such a snub, indirect
yet devastating. Also in this category is Goa’s SC Jamir, who
in February had installed a Congress government hours after
dismissing a BJP ministry that had won the Assembly’s vote
of confidence. But the dubious distinction of making a
mockery of the constitutional ottice goes to the Bihar
Governor. To placate Lalu, he has crafted an outrageous
method to manipulate the bureaucracy.

The writ of Mohammad Shahabuddin, out on bail with 42
criminal cases pending, still runs in north Bihar. As
Governor, he has even succeeded in getting a Lalu acolyte
appointed as his adviser. A non-committal bureaucracy
functioning without political interference — the least that can

~ be expected in a state under President’s rule — does not exist

in Bihar. Buta Singh functions like a pawn on the
chequerboard, equally useful to the RJD and Congress. He
has even on occasions been used by 10 Janpath to score
brownie points over Lalu. The state is now saddled with an
additional expenditure of Rs 650 crore for sops doled out to
teachers and government staff, relatively neglected by the
Lalu-Rabri dispensation. His utility to his mentors was
crudely evident when he dissolved the Bihar Assembly just
when Paswan was trying to cobble a coalition without Lalu
and when the NDA had thrown its hat into the ring. Whether
or not the Assembly is dissolved or in suspended animation,
Buta Sigh has shamelessly politicised the administration. The
erudition that marked the President’s address didn’t quite
conceal his utter exasperation. “Can we collectively say that
today such a well-intended position (first citizen) is upheld by
each one of us?” was his concluding query. At least Buta
Singh and SC Jamir have been less than first citizens.

& THE STATESMAN
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AVING attested contro-
H versial actions of the gov-

ernors in Jharkhand and
Goa, which raised quite a dust
couple of months ago, Prime
Minister Manmohan Singh on
Wednesday echoed President
APJ Abdul Kalam's views, asking
Union representatives in the
states to rise above partisan con-
troversy in discharging their con-
stitutional duties.

Speaking at the governors’
conference here, the message
from Dr Singh was governor's
would have to work within
the constraints of the demo-
cratic system.

“In our evolving polity, where
political patterns have changed
substantially over the last 50
years, there is bound to be some
partisan controversy or the other
challenging the authority and
dignity of this high office. This
places an added burden on your
shoulders to rise above partisan
politics while discharging your
Constitutional obligations,” Dr
Singh said in his address.

When the controversy regard-
ing governor's role in Jharkhand
and Goa was raging, Mr Singh's
aides had attempted to stress that
the Prime Minister was quite
pained with the events in Jhark-
hand and Goa. Although he did

[he EC

on governor

g )

AL

INSYNC

not publicly voice his reserva-
tions on the manner in which
Shibu Soren was installed as chief
minister, despite having ques-
tionable majority by governot
Syed Sibte Raz, his aides con-
tended that he had been highly
distressed at the way constitu-
tional norms was violated.

Inaugurating the conference
on Tuesday, President Kalam had
asked the governors 1o rise above
day-to-day politics and not nur-
ture political affiliations, warning
such a tendency would lead tc
theirisolation.

Adding in the same vein, D1
Singh maintained there was nc
other constitutional office thar
enjoyed the autonomy and car-
ried the attendant responsibility
as did the post of governor. “Ir
these turbulent times we are liv-
ingin, people have great expecta-
tions from this office. The greater
the responsibilities attached to an
office, the greater will be public
scrutiny in a democracy,” he said.

Dr Singh said in discharging
their constitutional obligations
the governors were the sole
judges of what is right and
wrong, of what is mandated for
them under the Constitution and
what is not and what people per-
ceive their actions to be. He said |
governors could also act as |
watchdogs and alert the state and
central governments on security
threats. |

onone Times
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Special Correspondent

NEW DELHI: Prime Minister Man-
mohan Singh asked the Gover-
nors on Wednesday to use the
autonomy of their office “to do
good” in these “turbulent
times.” He told them that they
worked under “public scrutiny”
and they must “rise above parti-
san politics while discharging
Constitutional obligations.”

Dr. Singh was speaking on the
concluding day of the two-day
conference of Governors at the
Rashtrapati Bhavan and ap-
peared keen to “leave behind
some thoughts about the evolv-
ing nature of the role and func-
tions of this august office. The
Prime Minister gave a four-
point mantra on how the Raj
Bhavan residents should deal
with difficult situations: first,
Syou are the sole judge of what is
right and wrong;” second, it is
your judgment as “to what is
mandated to you as per the Con-
stitution and what is not;” third,
judge “what is in the larger na-
tional interest and what is not”;
and last, “what do people per-
ceive your actions to be.”

Like President Abdul Kalam
on Tuesday, Dr. Singh too did
not refer to the recent contro-
versial decisions of the Gover-
nors of Goa, Jharkhand and
Bihar. However, he suggested
that the Governors play a proac-
tive role as “the representatives
of the Centre in the States” and
“to bring a national perspective
to State-level actions.”

The Governors had a role in
ensuring the economic develop-
ment process. “There is aneed to
make our growth processes
more inclusive; to ensure that
the marginalised and weaker
sections benefit from economic
growth; and to ensure that social

16,880
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‘Governors
can act
watchdogs”

Manmohan’s four-point mantra
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infrastructure, particularly in
health and education, is
improved.”

Dr. Singh suggested that “the
Governors must guide Chief
Ministers and help them deal”
with the internal security situa-
tion. “They can act as watchdogs
and alert the State and Central
Governments to any develop-
ments or trends which they per-
ceilve may have adverse
implications in the long run.” In
particular, “in our country, sym-
bols and gestures matter. Noth-
ing should be done which
detracts from the authority of
the Indian State and its primary
role as an upholder of public or-
der. The Governors have a role
in ensuring this.”

The Governors also had a re-
sponsibility to ensure “commu-
nal harmony” and the welfare of
the Scheduled Tribes and the
Scheduled Castes. On inter-
State disputes, Dr. Singh -
thought “there is a need for [the]
Governors to play the role of el-
der statesmen in ensuring that
inter-State issues are handled
with sagacity without spilling
over as major disputes and often,
as law and order problems.”

The Prime Minister said,
“Governors can use the influen-
ce at their command to ensure
that civil services are well man-
aged, that there is security of
tenure and that their morale is
kept high.”

On the second day, the Presi-
dent gave a power presentation,
while the Union Finance Minis-
ter, P. Chidambram made out a
convincing case for VAT. Minis-
ter for Human Resource Devel-
opment Arjun Singh spelled out
his Ministry’s perspective on the
role of Governors as chancellors
and there was a heated discus-
sion on the subject.
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6o by Constitution,

overnors told
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Rise above partisan politics, says Kalam = +¢ L

Special Correspondent

NEW DELHY: President A.P.J. Abdul
Kalam on Tuesday urged Gover-
/| nors not to “remain caged in the
.| confines of [your] political or

any other ancestry” and told
'{ them that their “dharma” was to
“distil the best of aspirations of
| the people from the vicissitudes
of politics.”

Inaugurating the biennial
conference of Governors at the
Rashtrapati Bhavan, he remind-
ed them that theirs was a “mis-
sion of righteousness” and
wondered whether they could
collectively say that “today such
a well intended position is up-
held by each one of us?”

Without mentioning the re-
cent controversies over guber-
natorial decisions in Jharkhand,
Goa and Bihar, Mr. Kalam noted
that “the Constitution has pro-

4 - W 00 ’ngﬁ

» Constitution provides a
speciaf rofe for Governor

» It is a position with
sanctity

o A beacon of fight in the
affairs of the State

vided for a special role for the
Governor, It is a position with
sanctity. “The Governor's office
is a beacon of light in the affairs
of the State. While there are
many checks and balances pro-
vided by the Constitution, the
office of the Governor has been
bestowed with the independ-
ence to rise above the day-to-day
politics and override compul-

sions either emanating from the

Central system or the State sys-
tem.”

A

v

Exhorting the Gpvernors to
rise above the partisan politics
of their parent bodies, he
warned, “if you continue to nur-
ture certain affiliations, many
will hesitate in approaching you
with suggestions and problems.
You will be isolated from a large
number of people. That is not
the purpose of the Raj Bhavan.”

Besides the Governors and
Lieutenant-Governors of all
States and Union Territories,
Vice-President Bhairon Singh
Shekhawat, Prime Minister
Manmohan Singh and Ministers
are taking part. Dr. Singh and
Mr. Shekhawat are scheduled to
address the meet on Wednesday.
Union Home Minister Shivraj
Patil gave a presentation on in-
ternal security.

Photo on Page 12 '
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challenged in SC
o 7N YA /

THE DISSOLUTION of the Bihar Assembly has been chahéxged in
the Supreme Court.

A public interest litigation, filed on Monday, has contested the
constitutional validity of the May 23 notification of the Union home
ministry on the Presidential proclamation on this. The petition
filed by Shiv Kumar Prasad Singh, a candidate who unsuccessfully
contested the 2000 polls in Bihar, also sought a stay on the election
process till the apex court disposed of his election petition.

As per the Constitution, the Election Commission has to hold
fresh elections within six months of the dissolution of any House.

The petition stated that the Governor's recommendation to dis-
solve the Assembly lacks bona fides and amounted to a "colorable ex-
ercise of a constitutional power". Besides "frustrating the mandate
of the electorate”, "indiscreet exercise of the power has plunged the
state into yet another general election within a short period of some
months", the PIL said. Alleging that the Governor had acted in
"haste" to prevent a non-RJD government from coming to power, the
PIL stated. "It is flabbergasting to note that the Governor has acted
on the basis of baseless engineered media reports that the MLAs
had become subjects of sale and purchase," the petition said.

"...If such a thing had really happened and the Governor ...had

any solid evidence about any MLA, he could have proceeded against
him in law,” it said. .
EC report today: The two-member Election Commission team,
which visited Bihar to assess the preparations for Assembly elec-
tions, apprised the Election Commissioners on Monday and is ex-
pected to submit its report on Tuesday. Sources said EC too was con-
templating holding Bihar polls after September. “Weather will be an
important facter since large parts of the State are flooded during
the monsoon. Then we have to keep in mind the festival season
also,” an official remarked.
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o ’NDA demands But

~ PATNA, May 25. — Stepping

up its offensive against Gove-
mmor Mr Buta Singh for dissolu-
tion of the state Assembly, the
NDA today said that the
alliance would launch a series
of agitational programme
against the Governor for
resorting to “dictatorial step” t
prevent Mr Nitish Kumar from
forming government.

“We will embark on a series
of agltatlonal programmes and
hold a massive rally here on 25
June to press for removal of
Mr Singh who has lost moral
rights to continue after the dis-
solution of the House on film-
sy and illegal grounds”, NDA
state convenor Mr Nand
Kishore Yadav, BJP state pres-

26 MAY 2005

ident Mr Gopal Narayan #

Singh and his JD-U counter-
part Mr Vijendra Yadav told a
joint press conference here.
Mr Nand Kishore Yadav and
Mr Vijendra Yadav said that a
meeting of BJP and JD-U legis-
lators of the dissolved House
recalled that former Prime
Minister Indira Gandhi had
added a black chapter in the
history by declaring emergency
in the country on 25 June, 1975.
“We chose to organise our
rally on the same day in June
to protest against the dissolu-
tion of the state Assembly

expose the murderers of
democracy the same day.”

On the allegation of the
NDA indulging in horse-trad-
ing of LJP MLAs and their
abduction, JD-U leader asked

. why didii’t the Governor-take a
they said adding “we wxll-

u/"“ﬂ

v ""”

Paswan dumped ~' 5

The rebel LIP leaders claiming support of 21 MLAs today cate: |
gorically rejected the leadership of Mr Ram Vilas Paswan and
said they would move the Supreme Court against the dissolution |
of the Assembly. They held a meeting at Mr Munna Shukla’s |
residence which was attended by expelled state unit chief Mr |
Narendra Singh and Mr Nagmani. “We have called a meeting |
here in the first week of June to decide whether to float a new
party or merge with-the NDA,” Mr Singh said. ‘
‘Also today Pro-Paswan LJP leaders Mr Suraj Bhan Singh and
Mr Satish Kumar said Mr Buta Singh should order a CBI
inquiry into the allegations of horse-trading. Both the NDA and
the RJD were responsible for the dissolution of the Assembly,
they said. — PTI

s recall

4

CPI pins hopes cn Bihar volls
legal action against “the perpe-
trators of horse-trading or
abductors of the MLAs when
he claimed to have a definite
information about the worst-
type of horsetrading taking
place in Bihar”.

The CPI which won three
Assembly seats against the CPI-
M’s one in February polls in
Bihar is buoyed by the possibil-
ities of making further gains in
the next Assembly elections.

THE STATESMAN



President Kalam signs Proclamation in
Moscow to dissolve Bihar Assembly

Dissolution will need approval of Parliament; Government cites

Special Correspondent

NEW DELHI: President A.P.J. Abdul
Kalam signed a Proclamation to
dissolve the Bihar Legislative
Assembly on the advice of the
Union Cabinet late on Sunday
night. The Union Cabinet decid-
ed on the dissolution after con-
sidering the report of the Bihar
Governor, Buta Singh.

Although the Bihar Assembly
was already under suspended
animation, the Proclamation of
dissolution will require fresh ap-
proval by both Houses of Parlia-
ment and remains open to legal
challenge. This is the constitu-
tional position following the Su-
preme Court’s 1994 judgment in
the Bommai case.

The Government received the
approval from the President,
away in Moscow on an official
visit, in the early hours of Mon-
day after Prime Minister Man-
mohan Singh spoke to him,
explaining the reasons for the
Cabinet decision. However, it is
learnt that before the Cabinet
formally made the request to the
President, he was informally
sounded out on the probable re-
quest. President Kalam, in turn,
consulted his legal advisers,

based in Rashtrapati Bhavan, be~

fore he communicated to Dr.
Singh that he would give his con-
sent to the Cabinet’s
recommendation.

Before the Prime Minister
took the decision, almost all the
United Progressive Alliance
partners and supporters were
consulted. Dr. Singh spoke to the
DMK president, M. Karunanid-
hi, and the CPI(M) leaders, Pra-

24 MAY 2005

kash Karat and Harkishan Singh
Surjee. Further, ali the senior
Congress Ministers — Pranab
Mukherjee, Shivraj Patil, P. Chi-
dambaram, and Hansraj Bhard-
waj — were taken into
confidence before the Cabinet
formally met. Congress presi-
dent Sonia Gandhi was also con-
sulted but she is understood to
have expressed the view that the
Cabinet was the competent body
to take a decision.

Explaining the rationale for
the dissolution, Unpion Home
Minister Shivraj Patil cited the
Governor’s report. “Since the
situation was worsening in the
State, the Union Cabinet accept-
ed the recommendations of the
Bihar Governor and recom-
mended [the] dissolution of the
Assembly to the President,” he
said.

Talking to reporters, Mr, Patil
said the Governor had sent two
reports to the Centre over the
past few days. While the first re-
port had made a mention of
“horse-trading” of MLAs, the re-
port on Sunday recommended
the dissolution of the Assembly,
which had been kept under sus-
pended animation since no par-
ty or alliance could cobble
together a majority to form an
elected Government. “It is now
for the Election Commission to
hold fresh Assembly elections in
Bihar,” Mr. Patil said.

The Governor’s report re-
ferred to “unconstitutional and
illegal methods ‘being taken by
political parties to win over
MLAs.” The Centre had similar
information, which was corrob-
orated by some political leaders

g YNOU

NDA UPSET: Janata Dal (United) leader Nitish Kumar puts across the Opposition

NDA’s anger over the dissolution move
Monday. To his left are George Fernan

“murder of democracy.” - PHOTO: V. SUDERSHAN

from the State.

Mr. Patil said the Centre was
aware of the efforts being made
to fly some MLAs from Jam-
shedpur to other places. “Topre:
vent the situation
worsening and getting further
polluted, the Cabinet decided to
dissolve the House.” Once the
dissolution takes effect, the
Election Commission has to de-
cide when the polls should be
held. “The Commission’s juris-
diction is absolute. The Govern-
ment has no say in it and
whatever they decide has to be
followed,” he said.

Asked if the UPA Government

from; .

had acted under pressure from
the Rashtriya Janata Dal (RJD)
and about the NDA’s criticism
that it was a “murder of democ-
racy,> Mr. Patil observed:
“Somebody has to say some-
thing. We don’t have to go by
what others say. We have to go
by our understanding and as to
what is correct.”

Mr. Buta Singh dismissed the
charge that he had acted under
pressure and defended his rec-
ommendation for dissolution of
the Assembly. His explanation
was that it was to prevent
“horse-trading” in the name of
government formation in Bihar.

at a press conference in New Delhi on
des and Atal Bihari Vajpayee, who alleged

It was his “biggest fear” that
MLAs were being bought and
made to sign papers under du-
ress. “My recommendation was
to save democracy and prevent
[the] law and ordef” situation
from going out of hand,” he told

—_—

‘horse-trading’

reporters. As Governor he would
never have permitted the “illegal,
undemocratic and unconstitu-
tional.” The Cabinet was told
that each of the Lok Jan Shakti
Party MLAs, who had reportedly
crossed over to the National
Democratic Alliance, was paid
huge cash incentives. The NDA
denounced the dissolution. Its
leadership hinted at a legal chal-
lenge to the Proclamation.

The Congress, the CPI(M),
and the CPI argued that there
was no alternative. The two main
antagonists — Ram Vilas Paswan
and Lalu Prasad — endorsed the
dissolution, although for differ-
ent reasons.

Editorial on Page 10
More reports on Page 12

Assent came in the early hours

K.V.Prasad

MOSCOW: President A.P.J. Abdul
Kalam was awake till 1.30 am.
local time (3 a.m. IST) before
he gave his assent to the
decision of the Union Cabinet
todissolve the Bihar
Legislative Assembly.

While accepting the
recommendation, Mr. Kalam
advised the Government to
appoint knowledgeable
advisers to the Governor as
early as possible in order to
facilitate a smooth functioning
of the administration, official

gources said.
L Ahead of sending in the

Prime Minister Manmohan
Singh telephoned Mr. Kalam at
10 p.m. local time informing |
him of the developments.

The requisite papers were
transmitted to the President’s
office here an hour later.

The Presidential assent was
faxed back to Delhiby1.30 a.m.
completing the first stage of
the constitutional process of
dissolving the Assembly.

Mr. Kalam studied the
Cabinet recommendation and
the Bihar Governor, Buta
Singh’s report, which
highlighted horse-trading
amonglegislators.

|
crucial Cabinet decision, \[
1
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Accountabiljty & th
righy{tg to infonnation
he Right to Information Bill, 2005 goes a long way
in putting together a comprehensive mechanism
for citizens to secure information under the con-
% trol of the Government and thereby (as the state-
ment of objects and reasons asserts) promotes
“transparency and accountability in the working of every
public authority.” This landmark legislation is a radical
improvement on the relatively weak and ineffective statute
it seeks to replace, the Freedom of Information Act, 2002.
The new legislation unequivocally confers on all citizens the
right of access to information and, correspondingly, makes
the dissemination of such information an obligation for all
public authorities. An outstanding feature of the Bill is the
provision for Information Commissions — independent
high-level bodies at both the Central and the State levels
that are dedicated to encouraging the citizen’s right to know
and enforcing the provisions of the Act. By empowering
these Commissions to act as appellate authorities and by
vesting them with the powers of a civil court, these bodies
have been given the teeth to discourage public authorities
from refusing to part with information.

Although it is based substantially on the bold draft pre-
pared by the National Advisory Council headed by Sonia
Gandhi, the Right to Information Bill contains a few provi-
sions that have diluted its effectiveness. The provision in the
original draft that criminal liability, with punishment by
imprisonment, would extend to those who furnished false
information or those who destroyed it has been deleted.
Another important change relates to the selection of the
Information Commissioner and his or her deputies. The
draft Bill envisaged their selection by a team comprising the
Prime Minister, the Leader of the Opposition in the Lok
Sabha, and the Chief Justice of India (CJI). However, the Bill
as passed by the two Houses has amended the draft to
replace the CJI with “a Union Cabinet Minister to be nomi-
nated by the PM,” thus making the selection process some-
what more partisan. These and some other flaws in the Bill
should not detract from the fact that it is a substantial
improvement over the Freedom of Information Act and
other ‘freedom of information laws’ passed by various States
from 1997 onwards. While the right to know is not explicitly
spelt out in the Constitution, the Supreme Court has held in
several cases that this right is inherent in the right to
freedom of speech and expression (Article 19) as well as the
right to life and liberty (Article 21). The effectiveness of the
Right to Information Act will depend substantially on how
prepared the Central and State Governments are in imple-
menting it — in both letter and spirit. The very fact that it
will be in the statute books will send out an important
message to all public authorities. The disclosure of informa-
tion is no longer a transgression but an obligation. Con-
versely, its withholding is no longer a virtue but an offence.

. 4 WAy 2005 "fllvnu



OURSPECIAL
CORRESPONDENT

New Delhi, May 11: Prime
Minister Manmohan Singh to-
day urged the bureaucracy to
look at the right to informati-
on bill in a positive light as it
aimed at eliminating corrupt-
ion at all levels of governance.

“I would only like to see
that everyone, particularly
our civil servants, should see
the bill in a positive spirit, not
as a draconian law for para-
lysing government, but as
an instrument for improving
government-citizen  inter-
face,” he said before the Lok
. Sabha adopted the bill by voice
vote.

As many as 150 amend-
ments were accommodated in
the draft bill that was intro-
duced in the last session of
Parliament and then exam-
ined by a parliamentary stand-
ing committee.

The bill is expected to be
carried through in the Rajya
Sabha tomorrow.

Singh’s appeal to civil ser-
vants came in the backdrop of
reservations that the right to
seek information from the
government should not be an
enforceable one.

The bill provides for ac-
cessing information in a sim-
ple, easy and time-bound man-
ner and envisages stringent
penalties for failing to provide
information or affecting infor-
mation flow in any way.

CCESS POWER

“Transparency with pe

C.b

2 hat the UPA ® Exemnpts intelligenceand -
;,.3 bill says security organisations unless
P information pertains to ‘
.* - o Information commissions to be | allegations of corruption or
0 gat up at-central-and state levels - | himan rights violations

" Act. Commissions to allow access

@ Penalty for delay. in
providing information;

;,.’ to information if public interest
7 outweighs harm to protected

2 persons

without reasonable cause,
shall be Rs 250 for each day
and up to a maximum of

“~ ® All categories of exempted

20 years except cabinet
defiberations and information
that affects security, strategic,

™ retations with foreign states or
3 leads toincitement of offence

information to be disclosed after

* scientific or economic interssts,

Rs 25,000
How to appeal if
denied information
© First appeal to superior of
public information officer
@ Second appealto
information commission

Information will be fres for
eople below poverty tine.For
thers, fee will be reasonable

“:by the government

- the government to provide

#” it information concerns life or
£ liberty of a person

Emphasising that the bill
imposed an obligation on
agencies to disclose informa-
tion suo motu, the Prime Min-
ister said erring officials
would be subjected to depart-
mental proceedings. However,

a'penalty clause in the draft
bill that envisaged imprison-

@ Also covers NGOs funded

. ® Makes it the responsibility of

nformation suo motu 1o reduce

: providing
. information; deadling is 48 hours

@ Third high court
What NDA's Freedom of

- | Information Act lacked

1)Concept of penalties

2) Independent system

| Ofimplementation

3) Act was secondaryto
Official Secrets Actand
other laws

4) Gave ahsolute exemption
to security and intelligence
agencies

ment was omitted by an
amendment.

The bill entitles citizens
to seek information from
the Union and state govern-
ments, panchayati raj institu-
tions, local bodies and recipi-
ents of government grants.
Singh said the access to

) talk

informat gwould be exten-
sive with"'minimum exemp-
tions.

Even the exemptions could
be questioned on the basis of a
“public benefit test”, he said.
Such a test would check whe-
ther the benefit of releasing
information outweighs the
harm caused by disclosure.

Singh said exemptions
could be made in cases where
releasing information would
entail a breach of privilege
of Parliament or legislature.
Security and intelligence
agencies were exempt unless
the information sought in-
volved corruption allegations
or human rights violations, he
said.

To enforce the right, the
bill envisages setting up an in-
dependent appeal mechanism
at the central and state levels,
headed by information com-
missioners. This would give
“teeth to the right, making the
right a potent instrument” for
good, effective and transpar-
ent governance, the Prime
Minister said.

He hoped the legislation
would help convert huge budg-
etary “outlays into outcomes”
for the benefit of the aam
aadmi.

Singh also expressed grati-
tude to the Sonia Gandhi-led
National Advisory Council
which took the initiative to
draft the legislation as prom-
ised in the common minimum

programme. /
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BHARDWAJ BREAKS RANKS, MAKES BJP’S DAY
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Law minister
ks it to

Sapthari shi

NEW DELHI, May 9. — The chief election commissioner, Mr
TS Krishnamurthy, alang with the two election commissioners,
Mr BB Tandon and Mr N Gopalaswamy, called on the
President, Dr APJ Abdul Kalam, today to inform him of the
“factual position” in the controversy. A detailed report was
handed over to Dr Kalam outlining the sequence of events
leading up 1o the countermanding of the polling in Chapra in
addition to the rebuttal to Mr Saptharishi’s charges, EC
sources said. Though the meeting was meant to be Mr
Krishnamurthy's “farewelt calf”, the issue figured at the meeting
with Dr Kalam all right. Mr Krishnamurthy retires on 16 May
and will be replaced by Mr Tandon on the same day. — SNS

Statesman News Service

NEW DELHI May 9. —
In a rebuff to the Union
railway minister, Mr Lalu
Prasad’s tirade against the
two election commissioners
that provided a boost to the
BJP’s position. Union law
minister Mr HR Bhardwaj
today broke ranks with his
Cabinet colleague and
made it clear that the auth-
ority of a constitutional
body like the EC could not
be challenged. The Con-
gress fell in line and backed
Mr Bhardwaj.

Mr Bhardwaj today virtu-
ally asked Mr LV Saptha-
rishi — whose letter to him
against Mr BB Tandon and
Mr N Gopalaswamy was
the basis of Mr Prasad’s
demand for their resigna-
tion — to shut up.

Fhe mlmstry concérned
should examine whether
disciplinary action could be
taken against the official,
he said. On Mr Sap-
tharishi’s letter, Mr Bhar-
dwaj said: “I have no such
letter. I cannot tell you if
there is any other minister
under whom he is working
and he has that letter. He
can certainly call for the
civil servant’s explanation.”

“It is not proper for an
officer to criticise any con-
stitutional authority.”

10 MY 28005

The BIP attributed Mr
Saptharishi’'s allegations
against the ECs to a “quid-
pro-quo agreement” bet-
ween the rural develop-
ment minister, Mr Raghu-
vansh Prasad Singh of the
RJD -and him. The BJP
demanded that all doc-
uments relating to Mr Sap-
tharishi a week prior to his
letter be madg public.

“This official wrote
against the election com-
missioners on 6 May, 2005.

Around the same time, Mr .

Raghuvansh Prasad was
trying to make sure Mr
Saptharishi was given a
post-retirement three-year
extension as director-gen-
eral, Capart (which comes
under the rural develop-

ment ministry),” the BJP
general secretary, Mr
Arun Jaitley, alleged.

Referring to the “appre-
ciation” bestowed by him

upon Mr Saptharishi dur-
ing his tenure as law minis-
ter, Mr Jaitley said that the
government had leaked
some annual confidential
reports to “add to the credi-
bility of this dubious claim”.

While Mr Prasad stuck
to his demand, the Con-
gress criticised Mr Sapt-
harishi for a]legedly bre-

........

letter to a minister.

Mr Prasad, after a 15-
minute meeting with Mrs
Sonia Gandhi, said it was
for the government to initi-
ate action. “I want the two
to step down on their own
in the wake of Mr
Saptharishi’s charges.”

The Congress does not
want to take on the EC at
the behest of Mr Prasad,
who has given it more than
enough to worry about.

Another report on page §
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Legislature vs judiciary

controversy, whether the
Supreme Court and the
High Courts are empow-

red to interfere with the
functioning of the legislative bodies,
has been raked up at the national
level. This is in the context of the
fact that under Articles 122 and 212
of the Constitution, proceedings of
Parliament (Article 122) and of state
legislatures (Article 212) are not
subject to scrutiny even by the high-
er judiciary in India.

The instant provocation behind
the controversy was the political
development which forced Arjun
Munda, NDA leader in Jharkhand,
to seek the Supreme Court’s inter-
vention on the grounds that his fun-
damental right which he was sup-
posed to enjoy as the leader of the
majority members of the Jharkhand
Assembly had been violated by cer-
tain arbitrary and unconstitutional
steps undertaken by Syed Sibte
Razi, Jharkhand Governor.

Mr Razi had invited Shibu Soren,
leader of the minority members, to
form the Jharkhand government
and permitted him so much time to
prove his government’s majority on
the floor of the House that there
was prima facie reason to believe
that Mr Soren might resort to horse
trading to prove his government’s
majority in the House,

Mr Munda’s writ petition under
Article 32 of the Constitution was
- entertained by the Supreme Court
in such a manner that it neither
declared the Jharkhand Governor’s
action over inviting Mr Soren first to
form a government unconstitutional
nor rejected squarely the allegations
made by Mr Munda on the manner
in which the trial of strength would
be perpetrated by the Soren govern-
ment in the Jharkhand Assembly.

For the trial of strength in the
Jharkhand Assembly to be free and
fair, upholding the best traditions of
a parliamentary democracy, the
court issued certain directives.

Whether the Supreme Court can
issue such directives on the manner
of holding business in the Assembly
on a motion of confidence is the
moot question. The Supreme Court
(or for that matter the High Courts)
is the protector and guarantor of
fundamental rights. The Supreme
Court and the High Courts occupy
unique positions in the sense that
the Constitution has entrusted the
responsibility of protecting and gua-
ranteeing the fundamental rights to
no other agency.

To accomplish their constitutional
roles, the Supreme Court and the
High Courts may issue “directives”
to the “state” in the form of writs.
The word “State” here refers to “...

08 Lk 005

In the backdrop of the controversy over whether the
Supreme Court and High Courts are empowered to
intervene in the functioning of legislative bodies,
© SUBHENDU MAJUMDAR draws attention to

the Keshav Singh case

the Government and Parliament of
India and the Government and the
legislature of each of the States and
all local or other authorities within
the territory of India or under the
control of the Government of
India.” (Article 12).

Whenever a writ is issued by the
Supreme Court or a High Court, it
cannot be challenged on the ground
that the courts cannot interfere with
the proceedings of a state legislature
and/or Parliament. Conversely, if, in
the court’s opinion, it appears that
the proceedings of a legislative body
or for that matter the activities of a
legislative body are hampering or
likely to hamper the fundamental
rights of an individual, the court may
take necessary measures and issue
appropriate orders to protect the
fundamental rights of the aggrieved
person, irrespective of the fact that it
may or may not interfere with the
proceedings of a legislative body.
This was demonstrated in the land-
mark Keshav Singh'’s case (1963).

Keshav Singh, a non-member of
the Uttar Pradesh legislative
Assembly, had committed,a con-
tempt of the House. He was pro-
duced before the House and the
Speaker reprimanded him in the
name of the House. After a resolu-
tion adopted by the House, he was
sentenced to imprisonment for
seven days and sent to the district
jail, Lucknow.

The Jharkhand cauldron: Arjun Munda, S Sibte Razi and Shibu Soren,

B Solomon, an advocate, filed a
petition, representing Mr Singh, to
the Lucknow Bench of the
Allahabad High Court under
Section 491 of the Criminal
Procedure Code and under Article
226 of the Constitution, against the
Speaker of the House, the House,
the Uttar Pradesh Chief Minister
and the Superintendent of the dis-
trict jail, Lucknow, praying that he
be released on the ground that his
detention after the reprimand had
been administered to him, was ille-
gal and without any authority and
further pleaded that pending the
disposal of his petition, he be
ordered to be released on bail.

The petition was admitted by the
High Court and Mr Singh was
released on bail that day pending
disposal of the writ petition.

After this incident, the Uttar
Pradesh legislative Assembly adopt-
ed a resolution that the two judges
by way of entertaining Mr Singh’s
petition and ordering him to be
released on bail, had committed a
contempt of the House. The House
ordered that the two judges be taken
into custody and brought before the
House. The two High Court judges
immediately filed petitions to the
Allahabad High Court under
Article 226 of the Constitution pray-
ing for a writ of mandamus for
restraining the House.

A full Bench of the Allahabad

High Court, consisting of 28 judges,
admitted the petitions of the two
judges on the same day and restrain-
ed the Speaker from issuing any ar-
rest warrant against the two judges.

Later, the Speaker withdrew the
arrest warrants but the Committee
of Privileges issued notices to the
two judges to appear before it for
submitting their explanations as to
why had the court ventured into the
exclusive domain of the legislature.

By the time when such a danger-
ous tussle between the Uttar
Pradesh Assembly and the
Allahabad High Court was going on
unabated, Dr S Radhakrishnan, the
then President, after a Cabinet deci-
sion, made a Special Reference to
the Supreme Court by virtue of the
power conferred upon him by
Article 143(1) of the Constitution.
Under this Article, the President
sought opinion of the Supreme
Court regarding the powers and
jurisdiction of the High Court and
its judges in relation to the state leg-
islature and its officers and regard-
ing the powers, privileges and
immunities of the state legislature
and its members in relation to the
High Court and its judges in the dis-
charge of their duties.

A Supreme Court Constitution
Bench consisting of seven judges,
presided over by the then Chief
Justice of India, PB Gajendra-
gadkar, considered the President’s

@

reference. The majority opinion of
the Supreme Court (only one judge
made a note of dissent), in unequiv-
ocal terms established the suprema-
cy of the judiciary over the legisla-
ture in so far as the question of pro-
tecting fundamental rights was con-
cerned, The Supreme Court’s opin-
ion was, inter alia, that
(1) “Prima facie, the power con-
ferred on the High Court under
Article 226(1) can, in a proper
case, be exercised even against
the legislature. If an application
is made to the High Court for
the issue of a writ of habeas cor-
pus, it would not be competent
to the House to raise a prelimi-
nary objection that the High
Court has no jurisdiction to
entertain the application becau-
se the detention is by a House
order.” Article 226(1) read by
itself, does not seem to permit
such a plea to be raised. Article
32, which deals with the power
of this court put the matterona
still higher pedestal; the right to
move this court by appropriate
proceedings for the enforce-
ment of the fundamental rights
is itself a guaranteed fundamen-
tal right, and so, what we have
said about Article 226(1) is still
more true about Article 32(1). -
“If a citizen moves the High
Court on the ground that his
fundamental rights under
Article 21 has been contra-
vened, the High Court would be
entitled to examine his claim,
and that itself would introduce
some limitation on the extent of
the powers claimed by the
House in the present proceed-
ings ...” '
(3) “...the conduct of a judge in rela-
tion to the discharge of his
duties cannot legitimately be
discussed inside the House,
though if it is, no remedy lies in
a court of law. But such conduct
cannot be made the subject mat-
ter of any proceeding under the
latter part of Article 194(3). If
this were not the true position,
Article 211 would amount to a
meaningless declaration and
that clearly could not have been
the Constitution’s intention”.
Keeping in mind the historic
opinion delivered by the Supreme
Court in Keshav Singh’s case, is
there really any need to make an
acrimonious claim that the court, ©
under no circumstances, can poke
into the affairs (proceedings) of a
legislature in India? ’

(The author is a Political Science
professor in  Chander-nagore
College)



iy : A
TR Gt i
RofPia AT AR oreH 72
mmﬁmﬁﬂwusl "
cEwtaIY e 6 Y AT |
g e Wi Wi offo
o QEw FEEE @ Al
T} WA @9 A4 SO, SR
TR, RS (AT O
i wnew, fgpwe R,
Gz, F o ey
oo fifiem e 4,
cre offwen — @ b al

ANADABAZAR PATRIKA 29 MK 2005



N

Jharkhand have been disturb-

ing and have been viewed with
cynicism by the general public.
These throw up serious flaws in our
constitutional scheme, especially in
regard to the failure of democratic
institutions. But, however strange it
may seem, I welcome these happen-
ings as these give us an opportunity
to revisit the foundations on which
our democratic institutions have
been established, and, to investigate
the cause of these failures.

The institutions that have played a
part in the events of the last two
months are the governors, the speak-
ers and the courts. First and fore-
most is the governor, who, under Ar-
ticle 361 of the Constitution, is not
answerable to a court of law for any-
thing done or purported to be done in
exercise of the powers and duties of
his office. Once the governor has ap-
pointed a chief minister and asked
him to prove his majority on the
floor of the House, there arises the
immunity, The speaker is the au-
thority to apply the anti-defection
law contained in the ‘X Schedule’ to
the Constitution, and is the sole
master of the proceedings in the
House. The courts, in particular the
Supreme Court, have been barred
under Articles 361 and 212(2) from
questioning the actions of the gover-
nor or the procedure and conduct
of business by the speaker and the
Houses of the legislature.

The experience of the last five
decades has demonstrated the frail-
ties affecting the Indian polity and, in
particular, that democratic institu-
tions in the country are prepared to
exploit the ‘silences of the Constitu-
tion’ for their own political ends. For
example, Article 164 merely declares
that the chief minister shall be ap-
pointed by the governor. It is silent on
the considerations that go into the
selection and appointment of a chief
minister and the procedure to be fol-
lowed in making the choice. But we
do know that the conventions which
govern the appointment of the prime
minister would equally apply to the
choice of a chief minister.

The systemic failures thrown up
by the Goa and Jharkhand episodes
could be attributed to the absence of
safeguards in the Constitution for
guaranteeing the independence of
the governor, which, at the same
time, confers on him vast and unbri-

T HE RECENT events in Goa and
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LINE OF CONTROL: Goa, Jharkhand will recur un)k@s/g/(;vmors are guaranteed independence

The central problem
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By K.K. VENUGOPAL iy

SEEING NO EVIL: (From left) Pratapsingh Rane, Filipe Neri Rodrigues, S.C. Jamir

dled powers. Among constitutional
functionaries other than the attor-
ney general, the governor alone
holds his office at the pleasure of the
president, that is, the council of min-
isters, and is hence removable or
transferable at will. Under the cabi-
net system of democracy, when one
speaks of a governor being subject to
the will of the central government, it
could also mean the will of the polit-
jcal party in power at the Centre.
There are a number of instances of
governors being dismissed and cases
where they have been forced to re-
sign when a different political party
comes into power at the Centre.

It is clear that no claim to inde-
pendence can usually be made by a
governor; during the over 100 dis-
missals of governments under Arti-
cle 356, the governor never submit-
ted a report against a state govern-
ment, where the party in power was
the same as the ruling party at the
Centre. As noted by the Supreme
Court in Bommai vs Union of India,
(1994) 3 SCC 1 (at p. 67): “Since the
Constitution came into force, the
president has taken action under
Article 356 on nearly 100 occasions.
On not a single occasion has the ac-
tion been constitutionally proper.
The motivation has uniformly been
to displace governments (almost al-
ways belonging to rival political par-
ties) and substitute others in their
place. The Sarkaria Commission has
noticed that most of the instances of
exercise of power under Article 356
were wholly improper.”

Even though governors had given
sanctions for the prosecution of chief
ministers, in virtually no case did a
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governor grant such sanction when
the chief minister’s party was the
same as the one at the Centre.

These facts speak for themselves.
The governors are the eyes and ears
of the Centre, without any freedom
to act in accordance with their per-
sonal judgment. In this background,
one need not be overly shocked at
aberrations where the governors go
to the aid of their political masters
whenever there is a ‘hung legisla-
ture’. We have to blame the system
by which the governor is controlled
from the Centre and, hence, believes
that his future is dependent on his
acting in accordance with the mind-
set of the party at the Centre.

Having, by necessary implication,
adopted the conventions of the Con-
stitution, matters stood compounded
by the absence of guidelines for the
selection of a chief minister, which
gives scope for manoeuvrings — for
exploiting the vast discretion that the
governor possesses. Fortunately, the
presidents of India, in the recent
past, have been strictly following the
principle of inviting the leader of the
single largest pre-poll alliance of po-
litical parties, as identified by a com-
mon manifesto and a common agen-
da, for forming the government. Now,
with the Constitution’s 91st amend-
ment Act, changing political alle-
giance by members of a political par-
ty has become impermissible. But,
human ingenuity is such that, where
constitutional morality is lacking,
devices can be found to defeat the sys-
tem. By resigning from a political
party, one can tip the balance in
favour of a rival political party and
later be compensated by being pre-
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sented with any office, with per-
quisites and status that do not quali-
fy as holding an office of profit.

Every chief minister has at his
command a number of such posts
for rewarding the venality of those
who crossed floors when the law
permitted, or the independent mem-
bers who supported him and those
who resigned. It is essential that the
‘independents’ should not have any
say when a governor decides which
is the single largest pre-poll alliance
of political parties.

It is clear that we cannot afford any
more Goas or Jharkhands. This can
be achieved only by canalising the
discretion of the president and the
governors through guidelines cater-
ing to different political equations
arising after a general election. The
guidelines have to be accepted by the
governors, as they would otherwise
lack constitutional legitimacy. Ideal-
1y, the president of India would, at the
conference of governors, arrive at a
consensual set of guidelines which
governors, present and future, would
be expected to follow. Equally, the dis-
cussions would cover the situation
where a prime minister/chief minis-
ter loses his majority in the House.
Even so, I am afraid that the resolve
of a governor may fail unless he is
guaranteed his independence.

A committee or collegium consist-
ing of the PM, the leader of the oppo-
sition in the Lok Sabha and the speak-
er would be an ideal combination for
selecting the incumbent to the guber-
natorial post. As far as the appoint-
ment of a governor is concerned, the
Constitution review committee sug-
gested that a committee comprising
the prime minister, home minister,
speaker of the Lok Sabha and the
chief minister of the concerned state
should select a governor. If the power
of appointment, removal, transfer
and alterations while in service are
all entrusted to this collegium, one
can perhaps look forward to the sur-
vival of the democratic system em-
bedded in the Constitution — and
what is more, perhaps the absence of
a need for the Supreme Court to in-
tervene in the highly sensitive area
of either the governor’s immunity or
the privileges and immunity of the
legislatures and Parliament, as pro-
vided in the Constitution.

The writer is senior advocate of
the Supreme Court of India
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"/ RESTORING THE BALANCE: .~

THE CONCERN EXPRESSED by the Conference
of Presiding Officers of Legislative Bodies con-
vened by the Speaker of the Lok Sabha, Som-
nath Chatterjee, over court orders that tended
to “disturb the delicate balance of power” be-
tween the legislature and the judiciary repre-
sents an attempt to roll back the dominant role
courts have come to play in national affairs.
Coming in the wake of the happenings in Goa
and in Jharkhand, the call to respect the legisia-
ture’s right to manage its own proceedings as
provided in the Constitution may be dismissed,
in some quarters, as seeking a licence for parti-
san presiding officers to subvert constitutional
governance. The larger issue, however, will still
remain: the dramatic shift in the balance of
power from both the executive and the legisla-
ture to the judiciary over the last three decades.
In 1964, the Uttar Pradesh Assembly could
imagine that it was within its powers to order
that two judges of the Lucknow Bench of the
Allahabad High Court, who released on bail a
person sentenced to imprisonment for con-
tempt of the House, be taken into custody and
produced before it — a move that is inconceiv-
able in the present context. It is a measure of
how far the balance has shifted that the Su-
preme Court could, in the Jharkhand case, di-
rect that its own order be taken as notice for the
Assembly session that was advanced; put legis-
lators on notice of good behaviour; order the
video recording of the proceedings to be pro-
duced before it for review; and, contrary to the
usual order of business in a new House, direct
that the vote of confidence be taken up before
any other business including the election of the
Speaker.

Over the years, the jurisdiction of courts has
seen a continual expansion, but it has not been
through institutional self-aggrandisement. The
transgressions and defaults of governments
and legislatures and the general failure to ob-

serve constitutional conventions have forced
the courts to step in amidst public applause,
often for the good but at times unnecessarily
too. In case a government was not serious about
investigating a corruption charge or if a legisla-
ture claiming sky high powers ordered the arrest
of an individual in the name of exercising its
privileges, courts have set things right. On the
other hand, the higher judiciary has appropri-
ated for itself the power of appointment of judg-
es, even if it be to remedy a situation of gross
misuse by the executive of the power vested in it
by the Constitution. It has also gone into such
areas as pollution control that are difficult to
manage judicially.

In the constitutional scheme, legislatures are
allowed to devise their own procedures and
manage their proceedings without intervention
by courts. Yet if a Speaker were to abandon all
scruple and through the device of disqualifica-
tion or other sleight of hand convert a minority
into a majority, what will be the remedy? In such
a situation, the courts have a clear duty to in-
tervene but they also need to fashion the reme-
dies in a way that is sensitive to the powers and
position of the legislature and not treat it as just
another litigant. It was this sensitivity that was
missing in the Jharkhand order although its
flaws were overshadowed by the enormity of the
Governor’s wrong and the stalling of the floor
test. If the courts then need to rethink the in-
trusive role they have come to play, the legisla-
tures, which have much to answer for, must
demonstrate through their conduct that they
are worthy of the confidence placed in them by
the Constitution. Were the courts merely to step
back without the legislatures and the presiding
officers showing a greater commitment to fair-
ness and constitutional norms, the country will
find itself in a situgfion far worse than the con-
stitutional imbalafice created by judicial overre-
ach.
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““Courts always

recognised .’

Parliament’s |
supremacy” -

By J. Venkatesan

NEW DELHI, MARCH 20. The Lok
Sabha Speaker, Somnath Chat-
terjee, today asserted that the Su-
preme Court and the High Courts
had consistently recognised the
supremacy of Parliament and the
Legislative Assemblies in a num-
ber of cases.

While so, “I believe {that] in the
March 9 interim order of the Su-
preme Court [relating to the
Jharkhand Assembly| the con-
tours of the area of the suprema-
cy of the legislature have been
blurred,” Mr. Chatterjee said ad-
dressing the conference of Pre-
siding Officers of Legislative
Bodies.

He said that in the M.S.M.
Sharma case of 1960, the apex
court had categorically upheld
the sovereignty of the legislature
in matters pertaining to the pow-
er to conduct its own business.
The court had said: “No court can
go into the questions which are
within the special jurisdiction of
the legislature itself, which has
the power to conduct its own
business.”

The Speaker said that again in
1970, in the case of Tej Kiran Jain
versus N. Sanjiva Reddy, the apex
court had upheld the constitu-
tional guarantee with regard to
immunity of parliamentary pro-
ceedings in respect of anything
said in the House or any Commit-
tee thereof. It had clarified that
“anything” was equivalent to “ev-
erything.” He said this was fur-
ther reinforced in the
impeachment proceedings of
Justice V. Ramaswami, a Su-
preme Court Judge, when the
apex court held that Parliament
was sovereign with respect to the
conduct of its own business and
the courts could not have any say

N\

in that. l

He said that as early as in 1953
the Madras High Court in the A.K.
Gopalan case had held that the
powers of each of the three orga-
ns had to be exercised as funda-
mentally  subject to the
provisions of the Constitution re-
lating to that organ individually
as well as to the provisions relat-
ing to the other organs.

Further, in the case of Raj Na-
rain versus Atmaram Govind
Kher, the Allahabad High Court
in 1954 held that the High Court
had no jurisdiction to issue a writ,
direction or order relating to a
matter, which affected the inter-
nal affairs of the House.

On the contention that the
apex court in 1998, in the case of
Jagdambika Pal vs Union of In-
dia, had ordered a special session
of the Uttar Pradesh Assembly
with the sole agenda of conduct-
ing a “composite floor test” to de-
cidle who among the two
claimants to the post of Chief
Minister enjoyed the majority,
Mr. Chatterjee said “it was not a
speaking order and no reasons
were given in support of the
same.”

Therefore, he said, such an or-
der could not be treated as a deci-
sion on the entire gamut of the
principles of separation of pow-
ers, as clearly enshrined in Article
122 and 212 (courts not to inquire
into proceedings of Parliament
and Legislature) of the Constitu-
tion and also of Article 361 (pro-
tection of President and
Governor) thereof as a precedent.

On Jharkhand, he said, “we are
once again confronted with an
unfortunate situation” and if it
was followed in future it would
upset the constitutional balance
and the democratic functioning
of the state as a whole.
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In a political climate of a fractured mandate and multiple coalitions, the
Jharkhand governor upheld the Constitution as best as he could

The unfair attack on - »

Governor Sibtey RaZ|

KVS RAMA SARMA

HE recent Assembly

I elections in Haryana,
Bihar and Jharkhand

have once again showed the
ugly side of democracy - frac-

tured mandate. While in

Haryana it was virtually a’

straight fight between the
Congress Party and Indian
Nationa! Lok Dal (INLD) of
Chautalaleading to a clear-cut
mandate, in Bihar and Jhark-
hand fractured mandate fur-
ther accentuated the unstable
political climate already exist-
ing in these states.

Four important Constitu-
tional questions came to the
fore over the events in Jhark-
hand. First, did Governor
Sibtey Razi act in a haste when
he invited Soren to form a gov-
emment? Secondly, why did
the Governor gave Soren 20
days to prove majority while in
Goa very recently the Gover-
nor there had given only two
days? Thirdly, whether Pro-
tem Speaker has the authority
to conduct confidence vote
proceedings. Finally, has the
Supreme Court crossed its
limits in issuing as order on the
proceedings of the legislature?

The meeting the Lok
Sabha Speaker has called to
discuss the issues involved in
the controversy would hope-
fully answer these questions to
ensure smooth and harmo-
nious relations between the
Supreme Court and legisla-
ture. This is absolutely essen-
tial if the balance between
these two crucial wings is
maintained. The Supreme
Court order in the case of
Jharkhand can have very seri-
ous and far-reaching impact
on the functioning of legisla-
ture and Parliament severely
affecting the authority of the
executive. The Constitution
empowers the Governor to
exercise ‘discretionary’ power
in the formation of a govern-
ment. His “subjective satisfac-
tion” in deciding which of the
contending parties or leaders
¢ can give a stable government
¢ s supposed to be final. In this
respect, the Constitution is
© very categorical. Article 163
: (2)says “if any question arises

whether any matter is or is not
a matter as respects which the
governor is by or under this
Constitution required to actin
his discretion, the decision of
the governor in his discretion
shall be final.”

If the mandate is clear the
Govemnor’s course is clear and
there is no question of his “dis-
cretion”. But as and when a
Governor exercises his discre-
tion he almost always draws fl-
ak from other contenders. Sec-
ondly, it is wrong to apply the
same yardstick everywhere.
Jharkhandis not Goa. Finally,
in regard to Pro-tem Speaker:
the Constitution is clear that
any elected member chosen to
sit in the Speaker’s Chair enjoys
all the rights and responsibili-
ties of a Speaker. Article 180
(2) says that in the gbsence of
the Speaker and the Deputy
Speaker “such person as may
be determined by the rules of
the procedure of the Assem-
bly, or, if no such person is pre-
sent, such other person as may
be determined by the Assem-
bly, shall act as Speaker.”

It is clear that a Speaker
does not have to be elected
and can be chosen to conduct
businessof alegislature. Thisis
what the Governor Sibtey
Razi has done when he ap-
pointed a Pro-tem Speaker to
administer the oath of office as
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If the mandate is clear the
Governor’s course is clear and
there is no question of his

“discretion’

. But as and

hen a Governor exercises his
discretion he almost always
draws flak from other
contenders. Secondly,it is
wrong to apply the same
yardstick everywhere.
Jharkhand is not Goa. Finally,
in regard to Pro-tem Speaker:
the Constitution is clear that
any elected member chosen
to sit in the Speaker’s Chair
enjoys all the rights and
responsibilities of a Speaker

per Article 188. According to
the constitutional expert, Dr.
Subhash Kashyap, the Pro-
tem Speaker enjoys all powers
of a regular Speaker. Lastly,
on the question if the
Supreme Court has crossed its
Constitutional limits, the Con-
stitution has this to say: Article
212 (2) says, “no office or
member of the legislature of a
state in whom powers are
vested by or under this Consti-
tution for regulating proce-
dure or the conduct of busi-
ness, or for maintaining order,
in the legislature shall be sub-
ject to the jurisdiction of any
courtin respect of the exercise
by him of those powers.”

The UPA members of the
Jharkhand Assembly chal-
lenged the authority of the Pro-
tem Speaker possibly to only
obstruct the proceedings and
to prevent vote of confidence.
Itis not possible to believe they
were not aware that in Goa,
Pro-tem Speaker had very re-
cently conducted confidence
vote proceedings. Their ob-
structive tactics certainly can-
not, but be faulted. But then
the question is if the Apex
Court issues an order thatisul-
tra vires of the Constitution, is
it mandatory for the legislature
or its members to honour it?
What happened in the Jhark-
hand Assembly should also be

seen in the perspective of new
political climate - a climate of
multiple parties and coalitions
that has now become rather
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Although there are strict safeguards against court intervention, when
institutions are misused,the Apex Court must and should step in

*The Governor’s loss of
dlgmfled self restraint

ARVN\ID P DATAR

HE interim orders pas-
| sed by the Supreme
Court on March 9,
2005 in the Jharkhand case
once again raised important
and controversial questions
on the delicate balance of
power that prevails between
the three wings of Govern-
ment. The Lok Sabha
Speaker, Somnath Chatterjee
has now proposed a meeting
of all the Speakers to discuss
this critical issue.

The Indian Constitution,
unlike that of the United
States, does not provide for
strict separation of powers.
Our Constitution was drafted
on the expectation that a min-
imum standard of political de-
cency would be maintained.

The sordid Jharkhand
episode brought to the fore
the extremely important role
that has to be played by a
Governor when election re-
sults do not throw-up a clear

usuallt is in winner. The
this context L. Constitution
the meeting Jlldl(:lal'y requires Gov-
the Lok Sab- " ernors to be
ha Speaker V@I S US men of
called assumn- stature and
es much sig- LEG'SLATU RE strong moral
nificance. fibre.The in-
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person on the planet. Single,
unattached, completely inno-
cent of any sense of values, he
is available to the highest bid-
der. Shockingly, none of these
MLAs find it degrading or in-
sulting that they should be so
treated. The formation of a
coalition Government and its
trial of strength in the Assem-
bly is an extremely delicate
and sensitive matter. Consti-
tutional propriety is thrown to
the winds and there is a no
holds-barred attempt to form
a Council of Ministers.

In this background, one
has to examine whether the
Supreme Court ought to have
refrained from interfering on
the basis of Articles 122 and
212 of the Constitution of In-
dia. These two articles pro-
hibit the court from making
any enquiry of proceedings of
Parliament or State Legisla-
ture on the grounds of irregu-
larity of procedure. The
Supreme Court has held that
the courts can always enquire
if the procedure is illegal. No-
body disputes that what was
done in Jharkhand was bla-
tantly illegal. Both these arti-
cles also prohibit the courts
from making any enquiry
against officers ormembers of
Parliament who exercise
power vested with them un-
der the Constitution.This only
means that as long as officers
and members of Parliament
(including the Speakcr) exer-
cise their power inaccordance
to the provisions of the Con-
stitution, the court will not in-
terfere. Therefore, if there are
unruly scenes in a House, it is
for the Speaker to take appro-
priate action.

But if the powers con-
ferred on a Speaker or a
member are exercised in utter
violation of the Constitution,
the courts will certainlty be en-
titled to interfere. It is neces-
sary to make a distinction be-
tween interference in the
functioning of Parliament and
State Legislature which hasa
duly constituted Speaker and
Council of Ministers and a
case like Jharkhand where the
new Government had not
been properly installed.
There can be no interference

There is an appallmg faII

in standards in the conduct and

behaviour of Ministers and Governors.The
manner in which the current legislatures
function Is of far greater national concern
than one interim order passed by the
Supreme Court

in the day to day functioning
of Parliament or the State
Legislatures. The decisions
‘taken by a Speaker cannot be
interfered with nor can the
courts pass any order to regu-
late the proceedings of the
House.The Supreme Court
or the High Courts will have
the power to pass interim or-
ders only in extraordinary situ-
ations as in the Jharkhand
case.Indeed, over the last 50
years, the courts have been ex-
tremely reluctant to interfere
in the functioning of either
Parliament or the State Legis-
latures.

The separation of powers
requires that each branch acts
with dignified self-restraint
and does not abuse the privi-
leges that are conferred upon
it. When the legislature dis-
charges its function in the
manner envisaged by the
Constitution, there is ab-
solutely no reason to inter-
fere. If the conduct and man-
ner in which a Council of
Ministers istobe installed is in
violation of constitutional
norms, the courts will have to
interfere. In doing so, it will

not‘encroach upon the pow-
ers of the legislature. It will
only prevent a breach of the
Constitution. Therefore, if
what happened in Jharkhand
happens in other State Legis-
latures, the courts will be fully
justified in interfering and
passing interim orders.

The proposed meeting of
all Speakers would do well to
reflect upon the appalling fall
in standards in the conduct
and behaviour of Ministers
and Governors.The manner
in which the current legisla-
tures function is of far greater
national concern than one in-
terim order passed by the
Supreme  Court.  The
Supreme Court did not cross
the Lakshman Rekha in the
Jharkand episode; it only pre-
vented the murder of democ-
racy and upheld the rule of
law. And, in future, if there is
an action replay of what hap-
pened in Jharkhand, then the

Supreme Court and High

Courts can, and indeed
should, interfere.

The authoris a Senior Advo-
cate of the Madras High Court




variava takes back talk

of Laloo case pressure

Judge cold

J"“/

water on

fodder fire

R. VENKATARAMAN

New Delhi, March 17: Jus-
tice S.N. Variava has clari-
fied that “there has been no
pressure” on him to change
the trial judge in a fodder
case, 48 hours after his
statement that “someone
had contacted” him with
an indirect question creat-
ed a flutter in the country.

“The person concerned
has since clarified to me that
the enquiry was just an aca-
demic enquiry. I am satisfied
that the explanation (that it
was an academic enquiry) is
correct and my original infer-
ence that there was an at-
tempt to influence me was
wrong,” the judge said today
in a 20line clarification
order.

eMarch 15: Judge says
“someone had contacted”
him with an indirect query

whether a judge can
be changed

+March 16: He takes
cognisance of it

#March 17: He says the
person who had approached
him has clarified that it was
an academic enquiry

“It had been indirectly en-
quired whether the high court
could transfer the special
judge trying the (fodder) case
and the reply (of the judge)
had been the high court could
do what it wants and we could
do what we think necessary,”
the statement said.

“Counsel (for the petition-
ers in the case) had then inter-
jected that pressures were
being brought on judges. Be-
cause of the large-scale cover-
age by the media and the
consequent controversy it has
become necessary for this
court to clarify that it was not
mentioned or implied by me
that pressure had been
brought on me to have the spe-
cial judge changed. There has
been no such pressure”, the
judge said.

As soon as proceedings
began in the packed Court No.
5, Justice Variava read the

e

clarification order to clear
“the misunderstanding which
has arisen”.

The judge’s disclosure on
Tuesday had sparked a furore
with political overtones since
railway minister Laloo Prasad
Yadav is one of the accused in
the case related to the fodder
scam. The issue echoed in Par-
liament also where the gov-
ernment said it was up to the
judiciary to order a probe.

Laloo Prasad said today
that he and his family “have
been tortured and the media
has made mountain out of a
molehill by claiming that
the fodder case has taken a
new turn”.

The clarification order did
not reveal the identity of the
person who posed the query.
But the judge’s statement said
it isto be clarified “that no one
from the high court or on be-
half of the high court had en-
quired of me”.

Reacting to the clarifica-
tion, Supreme Court Bar Asso-
ciation president PH. Parekh
said: “It is not that the judge
concerned should have given
the clarification on the same
day he had disclosed that
someone had approached him.
It is, in fact, only after taking
cognisance of the matter and
obtaining the reply of the per-
son, whom the judge need not
name, the matter has been
takentoitsend.”

Agreed Bar Council of
India counsel T. Raja, who said
the matter “has ended” and
the judge’s order is final.
“Normally, in cases like
those dealing with contempt,
seeking clarification from
the alleged contemnor is a
judicial function and the judge
has performed his duty,” he
said.

The court had made the
revelation while hearing a
public interest litigation
moved by BJP Bihar president
Sushil Kumar Modi and Jana-
ta Dal (United) leader Rajiv
Ranjan Singh Lallan. The peti-
tion contended that Laloo
Prasad was tampering with
evidence and trying to change
the prosecutor after the UPA
government assumed i)ower

atthe Centre. . "‘R ?095
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Stunning Laloo case twist in SC

Exposed: plot

OURBUREAU

March 15: A Supreme Co-
urt judge dropped a bomb-
shell in the courtroom to-
day, revealing that he had
been sounded whether a
judge could be changed in
one of the fodder scam
cases in which Laloo Pr-
asad Yadav is an accused.

“Yesterday, someone con-
tacted me from the high court
and indirectly wanted to
know whether the trial judge
can be changed,” Justice S.N.
Variava told the open court.

The disclosure came at a
time when Laloo Prasad’s po-
litical stock has nosedived and
in the middle of a debate over
division of powers of the judi-
ciary and the legislature.

Justice Variava did not ide-
ntify the court, but it is assu-
med that he was referring to
Patna High Court. A dispro-
portionate assets case against
Laloo Prasad is going on in
Patna and already three
judges have been transferred.

The case, now being heard
by Yogendra Prasad, is pro-
ceeding in a CBI special court
but the transfer of officials
comes under the high court.
Most of the other key cases
have been shifted to neigh-
bouring Jharkhand.

Justice Variava, the presid-
ing judge of a bench hearing a
petition alleging evidence-
tampering and seeking the
cancellation of Laloo Prasad’s
bail, made the revelation as
soon as the court assembled.

Mukul Rohtagi, the coun-

Laloo: Party seeks probe

sel for petitioners Rajiv Ran-

jan Lalan (JD-U) and Sushil

Modi (BJP), said they were
afraid that the trial judge
might be changed by promot-
ing him and holding it as a
“routine promotion”.
At this, Justice Variava
said: “Now it will not happen.”
Solicitor-general G.E. Vah-
anvati was quick to assure the
court that the earlier prosecu-
tor in the case would continue.
Realising that the Opposi-
tion will use the judge’s disclo-
sure to target Laloo Prasad
though his name has nhot been
mentioned, the Rashtriya
Janata Dal today sought a
“thorough probe” to find out
who approached Variava.
“Nobody influences

Yesterday, someone...
indirectly wanted to
know whether the trial
judge can be changed

JUSTICE S.N. VARIAVA

o fix judge

judges. The issue has been
raked up just to create confu-
sion. We will see who called up
whom,” senior RJD leader and
Union minister Raghuvansh
Prasad Singh said.

Asked if he felt that the ju-
diciary had made a wrong
statement, Singh said the mat-
ter had to be investigated.
“Only then will we come to
know what is the truth.”

Laloo Prasad, who was in
Detlhi today, did not comment.

However, by neither nam-
ing the person who had ap-
proached him nor initiating
action, Justice Variava has re-
vived a debate in judicial
circles.

“A judge who makes such a
statement in the court should
logically initiate action. But
Justice Variava has a prece-
dent as Justice (J.S.) Varma
too had made a similar state-
ment and left the matter at
that,” said retired Supreme
Court judge Kuldip Singh,
who now heads the delimita-
tion commission.

When Justice Varma, now
retired, was hearing the Jain
hawala case, he had said in
court that “someone” had ap-
proached him.

Another retired judge said
the warning in the open court
can “discourage any future at-
tempt to influence the course
of the case”.

Justice Kuldip Singh said:
“Of course, this method can
also be adopted but someone
should beli the cat.”

M Bouncer gets Laloo sons
in face, Page 6
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SPEAKERS’ MEET

T here is a disconcerting tendency in Indian

public life to shy away from debate on im-
portant issues. The speaker of the Lok
Sabha, Mr Somnath Chatterjee, has proved to be
the exception to this generalization by convening
ameeting of all speakers to discuss the role of the
speaker and the wider issue of the separation of
powers between the judiciary and the legislature.
Mr Chatterjee’s action has been prompted by the
Supreme Court’s directive fixing the date for the
test of majority for Mr Shibu Soren’s ministry.
The prevalent attitude to public discussion is ex-
emplified by the reaction of Mr L.K. Advani, who
said that the matter had been resolved by the invi-
tation to Mr Arjun Munda to form the govern-
ment. Mr Advani is right in believing that the
matter has blown over for the moment, and for
Jharkhand. But there are much deeper issues in-
volved here which need to be debated and
discussed. .+ UL N S
The separation of powers between the three
pillars of the state — the executive, the judiciary
and the legislature — is one of the founding prin-
ciples of the Indian Constitution. This separation
provides the requisite check and balance for the
proper functioning of a democracy. Mr Chatterjee
feels that the Supreme Court’s decision to fix the
date of the floor test encroaches upon the jurisdic-
tion of thelegislature and thus violates the princi-
ple of the separation of powers. Mr Chatterjee’s
belief is not entirely without substance and is
shared by many whose concern for democracy
and respect for the Supreme Court are above ques-
tion. A wide-ranging debate on the separation of
powers is urgently required in the present context
of Indian politics. There have been many in-
stances when one of the three organs of the state
has been forced to transgress its limits and bound-
aries. The Emergency imposed by Indira Gandhi
is a notorious example, but there have been other
transgressions of alesser scale. In the Jharkhand
affair, there is a prima facie case to argue that the
apex court may have stepped outside its limits.
The action may have been justified by the failures
of the Jharkhand governor. But this underlines a
moot point: should one organ of the state stepinto
correct or compensate for the dysfunctions of an-
other? Can there ever be valid grounds for violat-
ing the separation of powerslaid down in the Con-
stitution? The meeting convened by Mr Chatter-
jee should look at such questions and take the de-
bate beyond Jharkhand and the role of speakers.
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‘SC crossed

Lakshman 1
fv“rekha on’..
Jharkhand

Né!w Delhi: Assertlng tha}
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C“dummy’’ i

Speaker, an

‘unfazed

Lok Sabha

‘Speaker
Somnath

. Chatterjee

. said on Wednesday the
supreme court had crossed

. the “Lakshman rekha” set
by the constitution about

' powers of judiciary and

. legislature.

~ Mainintaining that the
constitution has expressly
debarred courts from reg-

+ ulating procedures of the

" legislature or parliament,

. he asked in a frank and

" freewheeling interview to
PTI why could he not de-
cide what courts could do.
“Can I ask what the
supreme court’s list of

. business should be?. This
will be palpably wrong,”
he said in the intereview
held in the backdrop of the
controversy over his sug-
gestion for a Presidential
reference on the supreme

; court’s order advancing
the trial of strength in
Jharkhand and directing
videography of the pro-
ceedings last week.

The 75-year-old Marxist
veteran strongly denied
charges that he was seeking

' to trigger a “judiciary vs
" legislature” confrontation
and that he was doing this
because the supreme court
order in the Jharkhand as-
sembly case went against
anti-BJP parties. He also
ruled out his resignatfon in -
the context of BJP-led
NDA's moves for tabling a
no-confidence motion,
which it had since dropped.
Justifying his sugges-
tion for a Presidential ref-
erence on the apex court
“order, Chatterjee said it
‘ raised several issues of
constitutional importance.
“My issue is very simple.
Constitutionally our func-
- tioning comes under Art
. 122 and [ cannot accept the
SC’s directions (to legisla-
ture),” he said. en
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-~ NDA ‘spares’

5
e

- Statesman News Service

NEW DELHI, March 14. — While
sparing Mr Somnath Chatterjee “for the
time being” from a no-confidence mo-
tion, the National Democratic Alliance
today came down heavily on the “atti-
tude of the Lok Sabha Speaker” for cre-
ating an unnecessary “controversy bet-
ween the legislature and the judiciary”.
The NDA leaders, who met today to
discuss the implications of the
“Speaker’s unwarranted move”, indicat-
ed that none of the six Speakers of
NDA-ruled states would participate in
the 20 March meeting of presiding offi-
cers. Mr Chatterjee has convened the
meeting to discuss the equation between
the executive, legislature and judiciary.
The NDA today held discussions on
the issue of no-confidence motion. Ho-
wever, no decision has been taken, said
NDA convener Mr George Fernandes.
Though the NDA did not comment
on whether it is going to issue any direc-
tion to the presiding officers of states
where it is in power, the leaders who
attended the meeting admitted that the

THE STATESMAN

- Somnath |

Breach of privilége

NEW DELHI, March 14, —The CPI-M is
considering moving a breach of privilege
motion against the BJP-led NDA for its
remarks against Mr Somnath Chatterjee. It has
demanded an explanation from the BJP on
why they have denigrated the Speaker’s office,
the party MP, Mr Nilotpal Basu said. — SNS

Speakers of six states (Rajasthan,
Madhya Pradesh, Jharkhand, Gujarat,
Chhattisgarh and Orissa) are going to
boycott the 20 March meeting.

“The NDA is sure that Assembly
Speakers would exercise statesmanship
with a constitutional vision before
deciding to attend this conference and
assisting the Lok Sabha Speaker to pur-
sue an agenda which can be harmful to
Indian democracy,” a resolution said.

The NDA is disturbed by the Speaker’s
attitude and his role in creating an unwar-
ranted controversy, the resolution said.

Mr Fernandes sapid: “The Supreme
ithin its jurisdiction to
quash the Goyérnor’s action, if that is
wholly uncopétitutional...”

ya More reports on page 4
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‘Governors’ powers
under SC scanner

Apex court ponders Parrikar poser

PT!

HT Correspondent ' *
New Delhi, March 14

THE SUPREME Court on Mon-
day disposed of Arjun Munda’s
petition seeking his installation
as Jharkhand chief minister as
“infructuous”, but kept another
petition filed by ousted Goa chief
minister Manohar Parrikar, seek-
ing judicial adjudication of the
larger issues involving the gover-
nor’s powers to appoint and dis-
miss a chief minister, pending.

The apex court noted that the
issues raised in Munda’s petition
had been overtaken by subse-
quent events in that state and dis-
posed of his petition seeking to
set aside United Progressive Al-
liance leader Shibu Soren’s ap-
pointment as chief minister as
“infructuous”.

Munda has since been appoint-
ed chief minister CM of Jhark-
hand and is all set to seek a trust
vote in the Assembly on Tuesday.
However, the court kept pending
another petition filed by Parrikar
in which he urged the court to de-
cide the larger constitutional is-
sues involved in the Governor’s
power to appoint and dismiss a
CM for the future.

Appearing for Parrikar, former
Auditor-General Soli J. Sorabjee
said the court needs to look into
several jissues. “If Parliament
doesn’t approve President’s rule,
then the status quo ante (Pratap
Singh Rane government) will be
restored,” he said.

Parrikar had challenged the
Governor’s action of dismissing
his BJP government and appoint-
ing the Congress government of
Rane as CM of the state. He urged
the court to decide whether a
Governor can dismiss an elected
chief minister without a no-con-
fidence vote being passed against
him in the House. “Can the Gov-
ernor git in appeal over the legal-
ity of the Speaker’s action?” he
asked.

NDA MLA Inder Singh Namdhari submits his nomination paper for the
Jharkhand Speaker’s post in Ranchi on Monday.

Razi denies quit rumours

HT Correspondent
New Delhi, March 14

GOVERNOR SYED Sibtey Razi
has denied reports that he had
offered to step down.

Emerging after meeting
Union home minister Shivraj
Patil a day before the trial of
strength in the Jharkhand As-
sembly, Razi said, “There was no
question of resignation put ei-
ther by the Home Minister or
by me”.

Asked about a possible change
of Governor in Jharkhand next
month, Razi said he could not
comment on that because he
could not predict the future.

During the 30-minute meeting
the two are believed to have dis-
cussed the political situation in
the state. Razi, who arrived here
on Sunday, is scheduled to re-
turn to Jharkhand on Tuesday.

The Governor also said he did
not repent his decision to invite
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Shibu Soren to form a govern-
ment. Also, he said, at no point of
time had he been pressurised by
Prime Minister Manmohan
Singh or anybody else to invite
Soren to form the Government.

“There was no question of
(resignation) put either from the
home minister’s side or from my
side,” he said.

To a question whether he had
apprised the Prime Minister or
Congress president Sonia Gand-
hi of his decision to invite
Soren, he said there was no need
for it. “Not at all. In my own ca-
pacity, in my own wisdom, I in-
vited Soren,” he said. “I am not
repenting my decision. I invited
him because I was convinced
about his number. I did nothing
wrong,” he added.

Razi also said he had no plans
to meet either President APJ Ab-
dul Kalam or the Prime Minister
before leaving for Ranchi on
Tuesday.
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Speakers of NDA-ruled
tates may not attend meet

@ Move against Somnath Chatterjee “kept open’

By Gargi Parsai

NEW DELHI, MARCH 14. The con-
frontation between the Opposi-
tion National Democratic
Alliance and the Lok Sabha
Speaker, Somnath Chatterjee,
escalated today with the NDA
accusing him of creating an
“unwarranted” controversy be-
tween the legislature and the
judiciary.

After an hour-long meeting of
the NDA and Telugu Desam
Party (TDP) leaders here to dis-
cuss the coming Speakers’ Con-
ference on “judiciary versus
legislature” in the context of the
recent’ developments in Jhark-
hand, the NDA virtually asked
the Speakers of the States ruled
by the alliance not to attend the
meeting on March 20 and “kept
open” the issue of bringing a
no-confidence motion against
the Speaker in Parliament.

The meeting, chaired by the
Bharatiya Janata Party presi-

dent and Leader of the Opposi-
tion in the Lok Sabha, LK
Advani, also urged the Speakers
of non-NDA Legislative Assem-
blies to show “statesmanship
with a constitutional vision be-
fore attending the Conference
and assisting the Speaker to
pursue an agenda which can be
harmful to Indian democracy.”

Resolution adopted

A resolution adopted at the
meeting and read out later by
the NDA convener, George Fer-
nandes, to mediapersons said:
“The NDA is deeply disturbed
with the attitude of the Speaker
and his role in creating this un-
warranted controversy. What is
required is vision and states-
manship rather than a confron-
tationist posture by one
occupying a high legislative
responsibility.”

It said the Jharkhand issue

the Supreme Court was to deal
with the “unconstitutional” ac-
tion of the Governor to install a
minority government. The Su-
preme Court is well within its
jurisdiction to quash the action
of the Governor, if that action is
wholly unconstitutional. The
Court passed interim directions
providing security to MLAs,
shortening the period granted
by the Governor for obtaining
the vote of confidence. The or-
der of the Court did not inter-
fere with any legislative
proceedings.”

Asserting that there was no
challenge before the Court of
the proceedings within the
House and that no such chal-
lenge could ever be made, the
resolution said that the chal-
lenge to the action of the Gover-
nor and the judicial review in
that context had been “deliber-
ately misinterpreted to create a

was related to the Governor’s legislature versus judiciary
“misconduct”. “The task before issue.”
3 1)

“The Lok Sabha Speaker, in-
stead of being concerned with
the subversion of the democra-
cy by the Governor and the pro
tem Speaker, was concerned
only with the remedy adopted
to check the subversion,” the
resolution said.

Asked about the suggestion
for a no-confidence motion
against the Speaker, Mr Fer-
nandes said: “The matter was
discussed but no decision has
been taken.” Sources said that
everyone wanted to “wait and
watch” the situation rather than
precipitate it.

Among those who attended
the meeting were the Trinamool
Congress leader, Mamata Ba-
nerjee, $.S. Dhindsa (Akali Dal),
Ananth Geethe (Shiv Sena), B.].
Panda (BJD), Nitish Kumar (JD-
U) and senior BJP leaders, Sush-
ma Swaraj, Arun Jaitley and S.S.
Ahluwalia. The TDP was repre-
sented by K. Yerran Naidu.

CPI(M) to take on
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BJP on Speaker issue

By Our Special Correspondent

NEW DELHI, MARCH 14. The Com-
munist Party of India (Marxist)
today asserted that the party
would take on the Bharatiya Ja-
nata Party (BJP) for its “system-
atic attempt” to “undermine”
the institution of Parliament
and the Legislatures, especially

" the Speaker.
Basudeb Acharia and Nilot-
»W\pal Basu, CPI (M) Parliamentary

tit dock through available in-
st’8nents.” The party’s stand
can." before the National Dem-
ocra. - Alliance (NDA) made a

forma statement against the
Speak®@ Somnath Chatterjee,
this eveling.

i Later,™ the wake of the latest

missive by the Opposition
against the Speaker, Mr. Basu
said that all efforts would be
made to take up “the BJP’s sys-
tematic attempt” to undermine
the institution. He said the CPI
{M) would broach the issue with
the other Left parties and con-

: stituents of the United Progres-
sive Alliance in the next few
days.

“The BJP has to answer a lot
after hurling abuses at the
Speaker,” Mr, Basu told a press
conference. He said the party
would, in fact, welcome the ear-
lier proposed move by the Op-
position to bring a
no-confidence motion against
the Speaker. The move would
provide an opportunity to polit-
ical parties to discuss the issue
in Parliament.

The CPI (M) said the BJP
would be forced to say why it
was “denigrating” the constitu-
tional office of Speaker. They
said the idea of asking the Cen-
tre to request the President to
make a reference to the Su-
preme Court was mooted at the
all-party meeting called by the
Speaker and had the backing of
those who attended it.

The Congress was guarded in
its approach. The party spokes-
person, Anand Sharma, said the
Speaker was not only an emi-
nent Parliamentarian but also
an eminent jurist. “He not only
understands the esteem of the
office of the Speaker but also
understands the Constitution.”

The Congress said the BJP’s
statement on the Speaker was
“politically motivated.”

By A Correspondent

RANCHI, MARCH 14. The United
Progressive Alliance today nom-
inated the Rashtriya Janata Dal
legislator, Annapoorna Devi, as
its candidate for the election to
the post of Speaker of the JThark-
hand Assembly, slated for to-
morrow. The UPA also
demanded secret voting instead
of a voice-vote to ensure that
the legisiators, Independents in
particular, could vote “without
fear”. The National Democratic
Alliance’s nominee is the for-
mer Speaker and Janata Dal
(United) legislator, Inder Singh
Namdhari.

Stephen Marandi, who was
appointed convener of the UPA
coordination committee, filed
the nomination papers in four
sets for Ms. Annapoorna Devi.
Later, he told the media that the
UPA’s demand for secret voting
was was because of its fear that
the Independent MLAs legisla-
tors were “under some threat”
from the NDA leadership.

However, the Secretary to the

fNDA, UPA nominate
~ candidates for
Jharkhand Speaker

State Assembly confirmed that
there was no provision for se-
cret voting for a Speaker’s elec-
tion in the Hose business rules.
But if the pro tem Speaker
wanted it, the UPA demand
could be considered, he said.

The name of Mr. Namdhari,
the NDA nominee, was pro-
posed by the Chief Minister, Ar-
jun Munda, Upendra Nath Das,
Pradeep Yadav and Sudesh Ma-
hato. It was seconded by Ragh-
ubar Das, Radha Krishna
Kishor, Yogeshwar Mahato and
Kunti Devi.

Ms. Annapoorna Devi's name
was proposed by Prakash Ram,
Bandhu Tirkey, Sudhir Mahato
and Binod Kumar Singh. Dulal
Bhuiyan, Mr. Stephen Marandi,
Pradeep Kumar Balmuchu and
Thomas Hansda seconded it.

Later, Mr. Namdhari said that
there was no doubt about his
victory as the NDA had the sup-
port of 41 MLAs.

Ms. Annapurna Devi also said
that she would emerge victo-
rious as she had the magic
number.

—
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“Somnathda, tlme toheal

5% Little to be galned now in 1nsi‘§t1ng the A%
government pursue the presidential referenc

OK SABHA Speaker Somnath

Chatterjee was within his rights
to seek a presidential reference to the
Supreme Court under Article 143, re-
garding its directions to the Jhark-
hand assembly. The Court had ste-
pped in because all other institutions
had abdicated their responsibility,
and its orders could be considered
justified under the circumstances.
Yet, the issues raised by the Court’s
directives go the very heart of parlia-
mentary democracy. They potentially
impinge upon both the authority of
the legislature and the separation of
powers. It is entirely appropriate
that there be a serious debate on the
constitutional issues involved. By
raising the spectre of a presidential
reference in the matter, Chatterjee
sparked a useful debate. '

At the same time, there is little to
be gained at this juncture in formally
insisting that the government pursue
the presidential reference. This is so
for a number of reasons. The debili-
tating constitutional deadlock in
Jharkhand has, for the time being at
least, been broken. A presidential ref-
erence at this stage will only prolong
the political agony of the state. The
tragedy of what transpired in Jhark-

hand is that every institution has now

been tainted with either partisanship,
or for overstepping the bounds of pro-
priety, or both. The governor’s con-
duct was indefensible, as was the pro-
term speaker’s attempt to violate the
Court’s directions. The UPA and

ND clearfy(ﬁad partlsanL interests at
stake. But many citizens will wonder
why so many prominent figures of au-
thority expressed so much consterna-
tion at the Court’s directives while ap-
pearing unflustered at the actions of
the governor. And whichever way the
president acts in the matter, there is a
real danger that he will come to be
seen as partisan as well. Under these

.circumstances, insisting on a presiden-

tial reference will not be seen as what
the speaker intends -~ as a clarifica-
tion of constitutional principles, but as
yet another cynical deployment of
constitutional values to drag out an al-
feady appalling political melodrama.
The need of the hour is for the po-
litical process to regain some remnant
of credibility and to make sure that in-
stitutions like the Supreme Court and
the president are not dragged in too
frequently to break political dead-
locks. Indeed, those who worry that
the Court overstepped ts jurisdiction
should, rather than seeking judicial
intervention, draw the opposite lesson
and ensure that the Court is not too
frequently called in to fill in a consti-
tutional vacuum. For the mere act of
taking recourse to its authority en-
larges it. This is one obvious lesson to
be drawn from our recent history. The
problems of democracy cannot be,

‘solved outside of democracy. It is for

this reason that it will be advisable for
the speaker to use his authority to
heal the political process. Time to
back down, Somnathda /

A farewell to Razi

As the situation settles in Jharkhand, one chore
remains — wishing the governor godspeed

S far as phote-ops go, this was
one was special. Arjun Munda
clasped in a bear-hug by Syed Sibtey
Razi after being sworn in as the new
chief minister of Jharkhand. We still
await an apt couplet in accompani-
ment from the governor — for trip
off his tongue, it nflist — but the im-
agery was powerful. After a fortnight
of acrimony that began with Razi’s in-
sistence on not returning Munda to
chief ministerhood and instead in-
stalling a pretender to the office, it
brought things full circle. Now, just
one last act remains to give the Jhark-
hand narrative perfect symmetry, just
one act of closure commensurate
with the gravity of Razi’s initiative.
The gale that Razi’s summons to
Shibu Soren unleashed has shaken
the country’s constitutional architec-
ture. The process of restoration has
begun. A spirit of conciliation is
faintly visible: for instance, the Oppo-
sition is reconsidering plans to move
a motion of no-confidence against
the Lok Sabha speaker. To progress,
it needs proof of good faith, an asser-

tion of accountability. Accountability
requires pinning of responsibility.
Responsibility has to be, in first ap-
praisal, placed at Razi’s door. Razi
must quit Ranchi’s Raj Bhavan.

The antics in Ranchi have called
into question the mandate of differ-
ent institutions to reverse guberna-
torial misadventures. The constitu-
tional arrangement of separation of
power must of course be examined
in tranquility. But the past fortnight
must also keep the focus on the
chain of command that permitted
chief ministership by subterfuge,
that externalised demonstrations of
electoral majority from the legisla-
ture to Rashtrapati Bhavan and me-
dia gatherings. A perilous face-off
with the judiciary was avoided —
though once again, controversially
— at the last minute, with the Union
home minister directing the gover--
nor to sack Shibu Soren. The system
clearly has ample scope to deal with
such crises. The fact that it swung
into action so late is a case for a
thorough post-mortem.
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Dispensable cry in

 governor debate

OURBUREAU

March 13: The Ranchi Raj
Bhavan has unwittingly
shredded a gag that had
held in check a question all
parties wanted to ask but
would not: do we need
governors?

Nitish Kumar raised the
question today, calling for a
national debate on the role of
governaors in the wake of the
Jharkhand upheaval that at
one point threatened to pit
the legislature against the
judiciary,

“Governor has become a
roadblock to proper function-
ing of democratically elected
governments. It will be better
if we do away with the post,”
the Janata Dal (United) leader
and BJP ally said in Patna.

“Relevance of governors,
including the desirability of
doing away with the post,
should be debated,” he added,
without commenting on the
fact that when his alliance was
in power, it also packed Raj
Bhavans with loyalists.

All parties agree in private
that the role of governors
needs to be redefined. But

WHAT A
GOVERNOR DOES

*Decides who may form

WHAT A GOVERNOR EARNS

%Salary: Rs 36,000 a month

Ve
#Orderly: 1
@Personalsecunty I

Presidentsrule
#“QGives assent to bills

2 plainclothesmen, a pilot car
__With fous

xpenses on
Raj Bhavan security and upkeep

once in power, no one has re-
sisted the temptation to mis-
use Raj Bhavans — the main
reason why such debates have
largely remained academic.
The BJF, too, called for a de-
bate on a governor’s appoint-
ment, role, functions and pow-
ers, though the party did not
go to Nitish’s extent and sug-
gest that the post be abolished.
“The entire gamut of ap-
pointment and tenure has to
be prescribed,” former BJP
president M. Venkaiah Naidu
said in Chennai. “Otherwise,
the governors will go on doing
like this and deal a mortal
blow to democracy, )
“It (the debate) has become
all the more important and ur-
gent in view of the murky

things that happened in Goa
and Jharkhand.”

Jharkhand governor Syed
Sibtey Razi and his Goa coun-
terpart, S.C. Jamir, have been
at the centre of a controversy
after they invited coalitions
that had the Congress as a
partner.

“Governors tend to act as
agents of the party in power at
the Centre and often become a
hindrance in the functioning
of democracy,” Nitish said.

Ironically, Nitish himself
was the beneficiary of a ques-
tionable decision by a Bihar
governor in 2000 when he was
sworn in at the helm of a gov-
ernment that lasted only a few
days.

Nilotpal Basu, the Rajya

e TE‘LEG;M Py

Y

Sabha of the CPM, told
The Telegraph in Delhi that
“we have to problem with a
debate on governors’ role”.

“In fact, we have asked for
a comprehensive discussion
on the issue,” he added. Basu
had on Friday called for a “pu-
blic debate on the separation
of powers of different state or-
gans”, while pressing for a
presidential reference on the
Supreme Court’s order on the
Jharkhand floor test.

Naidu said the Congress-
led Centre should take a pro-
active role. “The BJP can def-
initely start a debate, but only
the ruling party can evolve a
consensus. The BJP is willing
to join hands for evolving it.”

But the Congress is not ex-
pected to entertain any pro-
posal to abolish the governor's
post, not the least because it is
often seen as the party which
has benefited the most from
friendly Raj Bhavans.

The Congress, which insi-
sts that a strong Centre is one
of the key factors that hold the
country together, feels a gover-
nor is a representative Delhi
can bank on when all other
arms of governance collapse.

—
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Constitutional experts divided

By J. Venkatesan

NEW DELHI, MARCH 11. Constitu-
tional experts are divided on
whether the Jharkhand pro tem
Speaker has committed con-
tempt of court by adjourning
the proceedings to March 15
instead of allowing the floor
test in the House to be com-
pleted today as directed by the
Supreme Court.

While senior lawyers Fali S.
Nariman and C.S. Vaidyanath-
an say that the pro tem Speaker
has committed contempt by
not adhering to the Supreme
Court directions, a leading
Constitutional expert (who did
not want to be quoted) and se-
nior advocates, P.P. Rao and
Rajeev Dhavan, are of the view
that he has not.

Mr. Nariman says that the
action will amount to contempt
of court. Whatever may be the
reasons, he has not obeyed the
order.

The contention that a pro
tem Speaker cannot conduct
the floor test is not correct. A
Speaker is a Speaker for the
moment. Therefore, once the
court gives a direction, he has

to obey it and not doing so will
be contempt of court.

Mr. Vaidyanathan says that
since there is a specific direc-
tion to the pro tem Speaker to
conduct the floor test, the order
should have been complied
with. A leading lawyer, howev-
er, differs with them and says
there is no contempt. It can
well be said that the events
were ‘planned’ but even then it
cannot be said that the pro tem
Speaker committed contempt.
He tried to conduct the pro-
ceedings but when things went
beyond his control he ad-
journed the House. According
to the lawyer, in the light of the
strong resentment shown by
political parties over the order,
the Supreme Court may not
take such a serious view of the
Speaker’s action.

‘No contempt’

P.P. Rao says the pro tem
Speaker held the session, want-
ed to conduct the proceedings
but was not in a position to
implement the order because
of the disruption by the mem-
bers. “So long as the action of
the pro tem Speaker is bona

- over Speaker’s action ..

fide, there is no contempt,” he
says. It must be noted that
those members who spoke in
the Assembly are immune from
court proceedings and con-
tempt will not lie against them.
They will say that the apex
court cannot regulate the pro-
ceedings of the House and
therefore it is wrong to say that
the pro tem Speaker committed
contempt.

Rajeev Davan asserts that
there is no contempt in ad-
journing the House. The legis-
lators today wanted the
Speaker to conduct the pro-
ceedings of the House as per
the Rules of the Assembly and
not as per the court order. Ac-
cording to the legislators the
pro tem Speaker has a limited
role of conducting the election
of a Speaker and not to con-
duct the floor test. If the court
on March 14 is to view today’s
developments as non-compli-
ance of the order and issues
contempt notice then “we are
heading towards a possible
clash between the Legislature
and the judiciary and this will
mean a breakdown of e
Constitution.” ’
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Call for Presidential '

reference to Suprem

- N

e Court

on separation of powers

@® Near-consensus at all-party meet convened
by Speaker @ BJP leaders walk out

By Neena Vyas

NEW DELHI, MARCH 10. There was
near-consensus today among
the leaders of political parties,
barring the Bharatiya Janata
Party, that the Government
should make a Presidential Ref-
erence to the Supreme Court
under Article 143 of the Consti-
tution to seek its opinion on the
issue of separation of the pow-
ers of the judiciary and the leg-
islature while maintaining the
“fine Constitutional balance”
for the democratic functioning
of the State.

The immediate provocation
was the Supreme Court order in
the Jharkhand case as most po-
litical parties felt that the Court
had “transgressed” its jurisdic-
tion and “encroached” on that
of the legislature by directing
the legislature to take a trust
vote on a particular date, record
the proceedings and report
back to the Court.

The suggestion that the Gov-
ernment should seek a presi-
dential reference on the
important Constitutional issue
was reportedly made by the Ra-
jya Sabha MP and jurist, Fali
Nariman, at a meeting of the
party leaders called by the
Speaker, Somnath Chatterjee,
here this evening. This was en-
dorsed by a majority of the par-
ty leaders and later, a statement
suggesting that this should be

done was issued by the Speaker.

Barring the Bharatiya Janata
Party — its leaders walked out
of the meeting called by the
Speaker — all parties, including
those of the National Demo-
cratic Alliance, went along with
the decision that the Speaker
should make a statement on the
crucial issue related to Consti-
tutional jurisdiction.

As the leaders left the meet-
ing at the Parliament House li-
brary, several members said
that the parties had endorsed
the decision that the Speaker is
the custodian of the House and
would make a statement.

Mr. Chatterjee said: “In view
of the order of the Honourable
Supreme Court in the Jhark-
hand case, I felt that certain
matters are to be considered by
the legislatures because of sev-
eral clear provisions in the Con-
stitution relating to the relation
between the legistature and the
judiciary ... I will soon make a
statement on the issue ...”

BJP walks out

Earlier, mid-way through the
meeting all three BJP leaders
who attended the meeting —
the Leader of the Opposition in
the Rajya Sabha, Jaswant Singh,
the Deputy Leader in the Upper
House, Sushma Swaraj, and the
Deputy Leader of the BJP in the
Lok Sabha, V.K. Malhotra —
walked out. They said they did

THE

not want to be party to any
statement, motion or resolution
on the issue inside or outside
the House.

None of the leaders of the al-
lied parties of the National
Democratic Alliance left before
the meeting ended. Those who
attended the meeting from the
NDA included Prabhunath
Singh (Janata Dal-United), Yer-
ran Naidu (Telugu Desam Par-
ty) and B.K. Tripathi (Biju
Janata Dal). One member who
attended the meeting said: “On-
ly the BJP members walked out
... none of their NDA partners
left ... that tells you whether the
allies are with the BJP or not
with the BJP on this.”

Although Mr. Jaswant Singh
said that he had been informed
about the meeting a mere 10
minutes earlier, the Speaker
told the press that this morning
it was Mr. Malhotra who had
suggested that a meeting of par-
ty leaders be called to discuss
the issue. “And I called a meet-
ing,” Mr. Chatterjee said. Ap-
parently, by afternoon it was
decided to include members of
the Rajya Sabha.

‘Partisan role’

Briefing the press, Mr. Singh
said that a ruling party should
not take umbrage when a court
order goes against it. “Anyone
who sits in the chair has to learn
to swallow the bitter pills.” He

said that the Jharkhand Gover-
nor had played “a partisan role”
by giving the Soren Govern-
ment too much time to take a
trust vote. When asked whether
the outer limit of such time was
13 days, which was given to the
Vajpayee Government in 1996,
he said: “There is no outer lim-
it.” Was the BJP in favour of fix-
ing the outer limit by law? His
response was that there could
not be a law for everything.

“My appeal to the Speaker on
an important issue like this is,
please do not divide the
House.” The BJP wished to
“preserve the viability of the
legislature, the functioning of
the executive and the judiciary,”
he said. Mr. Singh was also
asked whether he thought the
1996 Vajpayee Government and
the 2000 Nitish Kumar Govern-
ment in Bihar had done wrong
by filling the nominated mem-
bers vacancies reserved for An-
glo-Indians. “That was done
under the law, the numbers at
that time were not crucial to de-
ciding who would win or lose
the trust vote.”

When asked whether the BJP
felt the courts had overstepped
their limit by ordering video-re-
cording of the trust vote in
Jharkhand and asking the State
Speaker to report the decision,
Mr. Singh said he would not like
to comment on a court order.

Edttorial on Page 10
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FRIDAY, MARCH 11, 2005 \_

TEMPERING VIGILANCE WITH RESTRAINT

THE SUPREME COURT'S strong words on the
possibility of a fraud on the Constitution in the
appointment of Mr. Shibu Soren as Chief Minis-
ter of Jharkhand and its direction to advance the
floor test to determine his support in the As-
sembly represent a political setback to the Unit-
ed Progressive Alliance, which has left the
Bharatiya Janata Party elated. It was not just that
the National Democratic Alliance was within
striking distance of a majority, with 36 MLAs of
its own against the UPA’s 26. Its publicly dis-
played support of 41 legislators in a House of 81
demonstrated to the nation that the Governor,
Syed Sibtey Razi’s appointment of Mr. Soren was
indefensible. On the other hand, neither the UPA
nor the Governor could offer a convincing rea-
son publicly for the choice. In the circumstances,
it could be argued with justification that the one
month’s time given to him originally — it was cut
short after the Governor's meeting with the Pres-
ident— to demonstrate his majority support was
just to enable him to convert his initial losing
position into a majority through pressure and
blandishments. Whatever the outcome of the
composite floor test in the Assembly, the UPA
would seem to have lost out in this round before
national public opinion as not quite adhering to
fairness and constitutional values.

Beyond the political fall-out are the larger
questions touching on institutional relations
among the judiciary, the executive, and the legis-
lature. Under the scheme of things, neither the
executive nor the legislature can claim suprema-
cy even in their own spheres because it is the
Constitution that is supreme. One of the judi-
ciary’s functions is to ensure that they stay with-
in the bounds of the Constitution, and it is
because of their large-scale violation of the rules
that the courts have come to play so large a role
in what should legitimately be political ques-
tions. Political leaders and parliamentarians are
understandably agitated when the judiciary in-
trudes into the political space, but the issue of

B 1oy

the default of the executive and the legislature
needs to be addressed side by side with any dis-
cussion of the overarching power the judiciary is
assuming for itself. In the case of Jharkhand, the
Governor’s actions were not such as to reinforce
confidence that he would be a fair and neutral
umpire. In a situation of such desperation and
bitterness, when all scruples seem to have been
abandoned, there was legitimate doubt whether
the voting in the Assembly would be orderly and
fair. Some measure of judicial oversight became
necessary over both the Governor’s actions and
the voting in the Assembly if public confidence in
democratic institutions and their legitimacy was
to be preserved. z‘ 7 ooy A
The question remains though whether the Su-
preme Court should have made such strong com-
ments suggesting possible fraud by the Governor
at this stage of the hearing; and whether it should
have advanced the date of the vote and gone into
such minute details of the voting procedure with-
in the Assembly. This is not the first time an order
directing a composite floor test has been made —
the apex court passed an almost identical order
in very different circumstances in 1998, when the
Kalyan Singh Ministry had been dismissed and
its majority needed to be tested in the Uttar Pra-
desh Assembly. The procedure the court has laid
down may look like a fair and efficient way of
testing which of the two contending parties has a
majority, but it is not the method of the Assem-
bly’s choosing and departs from its usual prac-
tice. This raises a troubling question: how much
of Article 208, which allows State legislatures to
frame rules of procedure for the conduct of busi-
ness within the House, will remain after such a
judicial order is passed? The Supreme Court’s
decision on the Jharkhand vote will no doubt en-
sure a fair and orderly resolution of the conten-
tious issue, but it is not without some disquieting
implications for relations among the constitu-
tional institutions of the ]udlcxary, the executlve,

and the legislature.
/ ;
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Court takes over trust vote

Jharkhand test
date advanced

OURBUREAU

New Delhi, March 9: The
Supreme Court today virt-
ually took over a key func-
tion of a governor and ov-
erturned a state cabinet
recommendation, advanc-
ing the Jharkhand floor
test to Friday and issuing
a chain of directives that
makes the trial of streng-
th a court-supervised ex-
ercise.

The court said the govern-
ment cannot nominate an
Anglo-Indian legislator be-
fore the trust vote — a direc-
tive that has thrown the Con-
gress-JMM alliance’s calcula-
tions into disarray.

Nominated members have
voting rights, except when fin-
ance bills are being consider-
ed. The extra vote, plus an an-
ticipated disqualification of a
rival legislator, could have tilt-
ed the balance in favour of the
ruling alliance during the
floor test. (See tally)

The vote will be videogra-
phed and the chief secretary
and the director-general of po-
lice will have to ensure that no
MLA is influenced by anyorne.
The Assembly will convene to-
morrow for the oath-taking
ceremony.

The impact of the court or-
der is expected to be felt far be-
yond the borders of Jhark-
hand.

Rescheduling the datesrec-
ommended by the Soren cabi-
net and notified by governor
Syed Sibtey Razi, the court
said its order “shall constitute
the notice” for convening the

Assembly and no separate no-
tification would be required.

Issuing such a notification
is one of the primary functio-
ns of a governor and the court
order has fuelled a debate.

Justice Kuldip Singh, a re-
tired Supreme Court judge,
said: “When the MLASs have to
take oath on March 10, the As-
sembly is actually convened.
So there is no necessity for the
Supreme Court to say that its
order be construed as the for-
mal notice for convening the
Assembly, which is certainly
beyond the court’s constituti-
onal limits.”

The political class, not ke-
en to be seen on the side of the
governor because of the contr-
oversial manner in which he
swore in Soren, declined to go
on record but said in private
that the order is tantamount to
interference in legislative
business.

According to the schedule
approved by the Jharkhand
governor, the trust vote was
supposed to take place on Mar-
ch 15, the sixth day after conv-
ening the House. The long gap
had fuelled allegations that
the stage was being set to facil-
itate “horse-trading”.

March 15 itself was aresc-
heduled date — a concession
made by the governor after he
was summoned by the Presid-
ent. Initially, Soren was given
time till March 21 to prove his
majority.

Today’s interim order was
pronounced on a petition filed
by former chie{ minister Arj-
un Munda and a voter, challen-
ging the governor’s invitation

Supreme Court i

2Floor test on March 11, not March 15

»No need for governor’s notification for

convening Assembly

#Don’t nominate Anglo-Indian member before floor test

s¥Yideograph floor-test proceedings

=Pro tem Speaker should tell court the test’s outcome

&0nus on chief secretary and DGP to ensure MLAs vote

“safely, freely and securely”

#House proceedings on March 11 shouid be peaceful.

Any disturbance will be “viewed seriously”

to Soren. The bench of Chief
Justice of India R.C. Lahoti
and Justices Y.K. Sabharwal
and D.M. Dharmadhikari said
the governor had “played a fra-
ud on the Constitution” if wh-
at the petition said was true.
Munda had “made out a pr-
ima facie strong case” against
Soren’s swearing-in, they said.

The order included a direc-
tion that Friday’s proceedings
should have the one-point age-
nda of determining whether
Soren or Munda commanded
majority. This means that the
governor’s address and the Sp-
eaker’s election, which were
planned before the vote, could
be held only after that.

SRR A B S R s

The pro tem Speaker was
to report the outcome of the
floor test “faithfully” to the co-
urt than stick to the formality
of placing it before the gover-
nor, the court said. The role of
the Speaker is usually crucial
in a floor test as he has the po-
wer to disqualify MLAs and
spring the casting vote in the

How they stack ‘u
TOTAL: 81, MAJORITY MARK: 4?

Jharkhand Party

Raj Bhavan, Ranchi

:%FU)S% :éMM: 7
*S. Mahto: Ajsy 'Rggg.79
*C.P. Choudhary: SUGDP: 2
Ajsu oFB:2
*Madhu Koda: Ingd SCPIML): 1
:I-E-lannarayan Rai: Ind | eNCP: 1
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event of atie.

The NDA had been allegi-
ng that the pro tem Speaker,
Pradeep Kumar Balmuchu of
the Congress, was planning to
disqualify Enos Ekka, who is
now seen with the BJP allia-
nce but whose party president
is with the government.

B See Page 6
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PButa pledge |
to shake up
bureaucrac

. 0 /
Agencies i ":)
Patna, March 9 (3

BIHAR GOVERNOR Buta
Singh on Wednesday said he
would effect a major reshuf-
fle to tone up the police and
civil administration and im-
prove law and order, which
would be accorded top prior-
ity following imposition of
President’s rule in Bihar.

“Administrative reshuffle
is a key to undertaking the
exercise for improving law
and order and provide full
security to the people,” he
told reponters after a high-le-
vel meeting with top offici-
als, including chief secreta-
ry K.A.H. Subramanian, ho-
me commissioner Girish Sh-
ankar and DGP Narayan Mi-
shra at the main secretariat
here.

“An administrative shake-
up is on the cards,” Singh
said in reply to a query.

Singh said law and order
and development, besides
measures to check terror-
ism on the Bihar-Nepal in-
ternational border would be
accorded top priority.

Health, education, protec-
tion of human rights and
welfare programmes for
women, children and youths
would be the other thrust ar-
eas in the steps to be taken
up for all-round develop-
ment of the state.

\
™~

\'u

ol
Sustained efforts wo e

made for infusing a sense of
security among the people
and help improve law and or-
der and anti-socials would be
firmly dealt with, he said.
Special measures would be

taken to stop terrorism on
the international Bihar-Nep-

al border, he added.

His statement on steps to
check terrorism followed re-
ports of Maoist rebels from
Nepal sneaking into Bihar
through the porous borders
for shelter.

Talking about the circum-
stances leading to the impo-
sition of central rule in Bi-
har, Singh said he had made
frantic efforts for installa-
tion of “a popular govern-
ment, but in vain.

“I had invited leaders of
various political parties, gr-
oups, organisations and In-
dependents to ascertain
whether they could together
form a simple majority with
the support of 122 MLAS in
the 243-member Assembly.

“I was left with no option
other than recommending
President’s Rule as none of
them were able to convince
me that they had the requi-
red numbers for a simple ma-
jority,” the Governor said.

Asked about the appoint-
ment of his advisers, he
said, “I will let you know as
soon as their appointments

"

w

Z

Buta Singh at the secretariat in Patna on Wednesday.

are made.” Singh said he
had come to the secretariat
in the morning and held a
high-level meeting with the
top officials to spell out the
priorities.

Earlier, Singh accompan-
ied by principal secretary
R.J.M. Pillai had reached
ihe state Secretariat at 10:30
am sharp. The chief secre-

tary and other top officials
received him there.

Report on evictions

Taking serious note of re-
ports of politicians and bu-
reaucrats occupying hundr-
eds of government quarters
in an ‘unauthorised’ mann-
er, the Patna High Court on

THE HIDUSTAN TIMES
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Wednesday sought an action
taken report on their evic-
tion by March 21.

A division Bench com-
prising of the HC chief just-
ice directed advocate gener-
al Shashi Anugrah Narayan
to submit a status report for
removal of the ‘unauthori-
sed’ occupants of governm-
ent quarters by March 21.
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Yes, Guv’nor

o u\ UPA must stick together,
' “qyn orit’ll go to pieces

J
Ve welcbme Bihar governor Buta Singh’s decision to ask
Jr President’s rule in the state. Elections in February
ave thrown up no clear winner; Lalu Prasad’s RJD is the
ingle largest party, but is nearly 50 seats short of a
1ajority. Parties like the Congress, NCP and the commu-
ist parties can add less than 20 to the tally. UPA ally Ram
‘ilas Paswan'’s LJP can help the alliance form a govern-
1ent with its 29 seats, but Paswan is playing hardball. So,
ix months of Central rule will give ample time for these
layers to negotiate and form a government. President’s
ule will also take away the bargaining initiative from
rasad’s RJD: The party has hurriedly staked claim to
ower with Rabri Devi its chosen head of government.
Insurprisingly, this posture has alienated allies like
‘aswan, who see this as RJD’s attempt to rush things
hrough. With Buta Singh ruling as New Delhi’s represen-
ative, this headlong urgency to form a government will
j0. With time on hand, we expect the UPA to be able to
-ustle up a government in a few months. If that doesn’t
1appen, Bihar ought to have another election around
August, as suggested by CPM boss Harkishen Singh Surjeet.
A short spell of President’s rule will also allow the UPA
0 introspect on why Bihar’s resuit is such a mess. It is
simple to explain the reason for the electoral fiasco. The
axplanation does not involve complex dynamics of caste,
religion or regional loyalties. The UPA finds itself in
the situation it is in today because it was too myopic to
replicate its Central alliance in Bihar. Simple arithmetic
proves that a pre-poll alliance between the Congress, RJD,
LJP, NCP and the communist parties would have won
them 40 extra seats in Bihar and brought the opposition
NDA to its knees, with a tally of 52. The BJF, which won
37 seats against a divided UPA, would have lost 22 of those
-0 an allied front and its strength would have been down to
1 measly 15. In December 2003, shortly after losing polls
n Rajasthan, Madhya Pradesh and Chhattisgarh, a
:ommittee led by Pranab Mukherjee found that the lack of
re-poll allies was the reason for Congress’s failure. The
arty took this advice to heart and the UPA won the
ok Sabha polls last year handsomely. Nine months
iter, coalition building was forgotten, for reasons like
ubris on the part of RJD, the ambitions of a few
geing Congressmen, and Paswan’s hope of forming a
Tuslim-Dalit vote base. The UPA must understand that
ae coalition either sticks together, or falls together.
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B SUBHASH C KASHYAP N ’ Vﬁ\}-

F ONE goes by the provisions of the
Constitution, the Governor is ap-
pointed by the President and holds

, office during his pleasure. He takes
an oath “to preserve, protect and defend

- the Constitution and the law” and to de-
vote himself “to the service and well-being
of the people” of the state. The Chief Min--
ister has to be appointed by the Governor
but the Council of Ministers is collectively
responsible to the Assembly. This means

Jharkhand case shows why Sarkaria Commission sug

eminent persons not clc‘)\Sjjy'connected with politics, at least in recent years

among eminent persons not too inti-
mately connected with politics at least in
recentyears. .

The Governor'’s office has often been
misused both by the Centre and by the
Govemors themselves. Some Governors
have shown utter lack of discretion and
behaved irresponsibly inviting, even judi-
cial indictment, e.g. in the 1994 Bommai
case, the Supreme Court commenting on
the conduct of the then Governor inter
alia said that “all canons of proprietywere
thrown to the winds” and his act “smacked

that only the person likely of mala fides”. As a high
to be most acceptable to Jharkhand constitutional func-
the House ought to be ap- . tionary, the Governor
pointed CM. m.ﬂ .im “was expected to conduct

The office of the Gov- himself more fairly, cau-
emor is one of great responsibility and  tiouslyand circumspectly”.

dignity. He is not only the head of the
state but also a vital link between the
Union and the state. Unfortunately,
those in power at the Union level have
come to treat it as a part of the patronage
or spoils system. Governorship becomes a
Teward for past loyalty and a tacit assur-
ance of protecting party interests in the
future, The Sarkaria Commission and
the National Commission on the Consti-
tution have both suggested norms to gov-
ern the selection of governors only from

Where the elections return a ‘hung’
House with no single party or pre-poll al-
liance being in a position to command
majority support on its own, the role of
the Governor becomes most delicate and
difficult. Unless the fullest care and cau-
tion are exercised, the Governor may get
involved in unseemly controversies. The
unfortunate stand of some of the Gover-
nors in the matter has in fact been largely
responsible for the continuing phenome-
non of horse-trading and instability of

L JOX S N
ested govern
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governments, q 9 /C\
The Sarkaria Commission) the SC

(in the Bommai case) and the Constitu-

tion Commission have all held that the
question of majority support should be
settled only on the floor of the House.
The Governor cannot act as a policeman
keeping a head-count of supporters of
different parties and leaders or verifying
the lists of supporters, their signatures
and the like. The Sarkaria Commission
recommended, and the Constitution
Commission endorsed, that in case there
is no single party having absolute major-
ity, the Governor should adhere to the
following order of preference in calling
the leaders to form the government: (i)
leader of a pre-poll alliance, (i) leader of
the largest single party, (iii) leader of a
post-poll alliance, (iv) leader ‘of the
group of parties some of which promise
support to the government from outside,
and lastly (v) leader who in Governor’s

* own judgement was most likely to com-

mand a majority. It is obvious that in the
Jharkhand case, none of the salutary
principles was kept in view. Instead of
following the order of préference and
inviting the leader of the largest pre-poll
alliance, who also happened to be the

leader of the largest single party, the

Governor decided to appoint a person
of his own judgement. Even if the Gov-
ernor wanted to go by the head-count,
41 members constituting majority were
paraded before him. It was highly im-
proper for the Governor to decide to
meet some of the supporting members
separately and individually.

The conduct of the Governor has
generated almost universal condemna-
tion for jeopardising respect for democ-

" ratic institutions and constitutional of-

fices: It has, in fact, caused tremendous
damage to the image of the Congress
and its leadership. However, it seems un-
likely that he was acting on his own. After
all, Syed Sibtey Razi is known to be avery

decent man. Once the constitutional cul-
ture and democratic norms are given a
go-by, a vicious cycle is set in motion and
one wrong is used to justify another
wrong with wrongs getting multiplied.
Houses of Parliament not being allowed
to function is a case in point.

Away for the Governor to stay out of
controversy could have been to send a
message under Article 175(2) asking the
House itself to elect its leader who could
be appointed the chief minister. That
way, the decision of majority support
would have been taken on the floor of the
House, chances of horse-trading would
have been minimised and it would nat
have been necessary to ask such a chief

minister to seek a vote. of confidence
again. When the basic question to be de-
termined is of who commands the major-
ity support in the House, the most obvi-
ous and logical course is to ask the House
itself. After all, in the 1998 UP case, the
High Court had ordered the reinstate-
ment of the former chief minister and the
SC had ordered a special session of the
Assembly to have a composite floor test
between two contending claimants to
chief rhinistership.

Thewriteris Honorary Professor, Centre for
Policy Research. He was secy gen of the Lok
Sabha and Chairman of the Drafting
Commiittee of the Constitutior Commission
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Paswan Does His Bit, But Fails To Come Up As Kingmaker In Round 1

Buta favours central rule in Bihar

Our Political Bureau - } o

¥

NEW DELHI 6 MARCH to

S expected, Governor Buta Singh on
A Sunday recommended the imposi-

tion of President’s rule in Bihar. The
governor despatched his report aftera stock-
taking session at the Prime Minister’s resi-
dence on Sunday where the UPA leadership
concluded that the state should be put under
Centralrule.

In the short run, Mr Singh will get to rule
the state with a group of advisors. There is
bound to be jockeying to get their favourite
advisors, as the two leading lights of the UPA
— Lalu Prasad Yadav and Ram Vilas Paswan
— have major stakes in the establishment of a
friendly arrangement in Patna.

The governor in his four-page report has
listed the strength of various parties and com-
binations in the 243-member Assembly. The
new Assembly has already been constituted
and the outgoing Assernbly, whose term was
to expire on Sunday, was also dissolved by the
governor. Once President’s rule is imposed,
the Parliament would have to pass a vote-on-
account for Bihar before March 31.

Mr Ram Vilas Paswan, who had ambitions
of emerging as the king or kingmaker, ended
upin round one as neither. His project todeny
the chief minister’s post to Rabri Devi and Ni-
tish Kumar may have succeeded for the time
being but the JD(U) leader who has the back-
ing of 94 MLAs and 10 Independents will re-
main a formidable claimant for the top post.

But Mr Paswan has reasons to be pleased
with Sunday’s development. It will help him
save his kursi in New Delhi. His anxiety to
protect his ministerial berth has been forcing

him to take hard positions against the BJP.

But equations within the UPA are sure to
experience a lot of convulsions in the medi-
um run. Already, the RJD has begun blaming
Mr Paswan for the failure to install a “secular”
government in Bihar, These noises are certain
to become louder and there is likelihood of

Mr Yadav demanding the LIP leader’s ouster
from the government for the “betrayal”.

But a re-alignment of forces in Patna will
not be an easy task as the political considera-
tions of major players continue to be irrecon-
cilable. While itis politically imprudent fo ask
RID, the single largest party, to abandon its
claim for chief ministership, Mr Paswan’s up-
per caste MLAs — they are in a majority —
are sure to revolt against any suggestion of a
deal with their bug bear, Mr Lalu Yadav.

Mr Paswan'’s attempts to thwart Mr Ku-
mar’s chances are resented by the NDA.
While the JD(U) is angry with a Paswan-
sponsored proposal to make its MLA Monajir
Hassan the new chief minister, BJP has made
it clear that Mr Kumar’s chief ministership is
non-negotiable.

The alliance, which has gained more depth
in the recent days, will stay united and inde-
pendent power deals may just not be possible.
Mr Kumar, who hit out at Mr Paswan for the
deadlock, said negotiations with him were
possible only if he leaves the UPA.

“A canard is being spread that JD(U) is the
villain of the piece for pushing the state to-
wards President’s rule. But it was because of
Mr Paswar, who wants to remain a minister
at the Centre and continue his anti-RJD pos-
ture in Bihar that a new government coulc
not be formed,” said Mr Kumar.

Mr Yadav, the main loser in the powe:
game, however, will remain a political un-
touchable for a majority of MLAs. The Con-
gress, which offered the support of its 10
MLAs, may now like to toe an independent
line. In any case, Mr Yadav will have to be
more sensitive to the concems of the Con-
gress as his court battles are far from over.
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Buta prescribes
President’s rule

Vinod Sharma/Saroj Nagi - . .%
New Delhi, March 6 AN

ADVENTUROUS GOVERNORS had
landed Jharkhand and Goa in crises; the
Constitutionally correct Buta Singh has
merely preserved the tangled web that is
Bihar politics, post-poll.

Buta today recommended President’s
rule for the state after hearing out rival
claims and deciding that no new align-
ment was likely to emerge and break the
deadlock in the Assembly.

How long will Central rule last? That
depends on the very players who failed
to cobble up a majority in the backdrop
of a badly fractured mandate. Presi-
dent’s rule will be withdrawn only when
there is a possibility of the House
throwing up a viable regime.

Can that happen in the near future?
Yes, if Ramvilas Paswan crosses over to
the BJP-JD(U), or if the JD(U) dumps
the BJP and reaches a deal with Paswan
or Lalu Prasad Yadav. But for these op-
tions to become real, Paswan, Nitish
and Lalu will have to go against their
electoral planks and overcome the bit-
terness in their personal relations.

Take, for instance, the much-talked-
about JD(U)-LJP entente. If he concedes
the CM’s slot to Paswan, Nitish — who
had promised a clean administration to
voters — would lose credibility. At least
four of the LJP’s 29 MLAs have criminal
records, and two of them are in jail.

Paswan, too, has his problems. If he
rises to the bait, he might end up as Bi-
har’s Chandra Shekhar, whose Con-
gress-backed government at the Centre
lasted four months. In the bargain, the
LJP chief would lose the Muslims’ trust
and his Union Cabinet berth.

Fallen Fortress

Is Lalu-Rabri raj over?
Looks like, for now. But being the single
largest party, the RID may still be able to cal!
the shots if a fresh attempt is made
post-Centraf rule to put together a govt

The man responsible

Paswan could have given
the RJD another chance,
but didn’t. Hopes a long
spell of Central rule
would force Cong-RID to
@ support him for CM

What now

Delhi will rule Bihar through the Governor.
This might give ally Lalu some ‘remote
controf’ over the state. The major players may
use the period to cool tempers and push
through some kmd of a deal

AR 53 455 et B 4 i

Today, the principal players kept
blaming each other. Nitish slammed
Paswan for bringing on President’s rule,
which the JD(U) leader believes will al-
low Lalu to rule Bihar through “remote
control”. The RJD attacked Paswan for
ignoring the “mandate in favour of sec-
ular parties”. Paswan expressed hope
that a spell of Central ruie would wash
away the “garbage” of RJD misrule.

w See aiso Page 4
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Choosmg Chief Ministers

-4 . p
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EMOCRACY CANNOT sur-

vive if unelected State Gov-

ernors play games with

post-election scenarios to
please the party in power at the Cen-
tre that appointed them to office. The
practice was evident in the aftermath
of the general elections in 1967,
when Governor after Governor used
his discretion to choose Chief Minis-
ters. In 2005, such abuse of power by
Governors is once again being called
into question. On February 2, 2005,
Goa Governor S.C. Jamir sacked
Chief Minister Manohar Parrikar in
doubtful circumstances to peremp-
torily install the Congress in power.
Now suspicion is being cast on the
way Governors are handling post-
election claims by parties to form
governments in Jharkhand and
Bihar.

Politically, all these manoeuvres
are part of a larger canvas. The Con-
gress is part of a secular front that
does not want to see the Bharatiya
Janata Party return to power — either
at the Centre or in any of the States.
Having lost power at the Centre in
2004, it is imperative for the BJP to
re-capture power in as many States
as possible to build a national image
to return to power at the Centre. It is
relatively easy to analyse our present
discontents in  consequentialist
terms.

Politically, it is a straight choice
between the secular front and the
non-secular BJP alternative. The sec-
ular front accuses the BJP and its
supporters of exploiting communal
sentiments to capture power — most
recently in Gujarat and elsewhere in
2002-2003. For those who support
the secular front over communal al-
ternatives, keeping the BJP and its al-
lies out of power represents the

triumph of secularism, which is basic ,
v

to the Constitution.

However, such a consequentialist
approach undermines rather than
fulfils the goals of the Constitution.
After 1967, Congress Governors
played havoc with the constitutional
enterprise. The worst example was
that of Governor Sampuranand who,
in 1967, refused to recognise a Unit-
ed Front post-poll alliance in Rajas-
than and gave preference to the
Congress which did not have a clear
majority. After this, few Governors
have concerned themselves with
constitutional propriety.

Governor Dharam Vira of West
Bengal sacked Chief Minister Ajoy
Mukherjee because he wanted to
face a confidence vote 19 days later

| Yy

By Rajeev Dhavan

i

" Political \parties should refrain from bringing

constitutional governance to a halt simply
because the Governor’s discretion was not
exercised in their favour.

than the date suggested by the Gov-
ernor. No amount of criticism of
such gubernatorial actions remedies
the situation. Political convenience
triumphed over constitutional prin-
ciples.

It was thought that matters might
get better after the Supreme Court
judgment in the S.R. Bommai case
(1993). It laid down that the correct
procedure was to test the majority of
a government on the floor of the leg-
islature. But there was no respite
from political subterfuge. A disagree-
ment between Governor Motilal Vora
and Chief Minister Mulayam Singh
over the date of the confidence vote
led to the latter’s dismissal in 1995. In

to form a government in Bihar is in-
complete and falsely premised.
Whichever party can show an actual
majority in Bihar can claim the right
to form a government. This remains
to be determined by Governor Buta
Singh. For the BJP to cry foul before it
can establish a clear majority seems
unfounded except to create a politi-
cal noise.In Bihar, the key to the
numbers game lies with Ram Vilas
Paswan, leader of the Lok Jan Shakti
Party, who can make or break any
claim from maturing.

But Mr. Paswan'’s suggestion that
President’s Rule be imposed until the
dust settles strains credulity. If gov-
ernments at the Centre can be

1996, Governor Ro-
mesh Bhandari re-

LAW AND SOCIETY

formed without

fused to allow the BJP, as the largest
party, to form a government in Uttar
Pradesh and President’s Rule was
imposed to further throttle democra-
cy.

The elections in Bihar and Jhark-
hand have once again thrown up
challenges for the Governors of these
States. The result in Haryana is abun-
dantly clear. Having won 67 of the 90
seats, the Congress has a clear major-
ity and has been called to form the
government. In Bihar, no party has a
clear majority. The single largest par-
ty remains Lalu Prasad’s Rashtriya
Janata Dal with 74 seats as against
the Janata Dal (United)’s 55, the LJP’s
30 and the BJP’s 38. If some old En-
glish and Indian precedents of the
1960s were to be followed, the single
largest party should be asked to form
the government. But these preceden-
ts have no meaning today. Likewise,
no significance attaches to whether
an alliance was pre-poll or post-poll
for the purpose of deciding who
should be the Chief Minister.

The reason for this is obvious. Un-
der the Constitution, the Chief Min-
ister has to be shown as enjoying the
confidence of the Lower House after
the election. In the confidence vote,
no distinction is made on the basis of
a pre-poll or post-poll alliance. To in-
troduce such a distinction for con-
sideration by the Governor when it is
irrelevant to the floor test in the As-
sembly is unhelpful and pointless. It
follows that the BJP’s absolute claim

THE HINDU

Emergency being im-
posed, surely government formation
in the States can also take place with-
out President’s Rule being pro-
claimed. But there is a deeper game
in the Paswan solution. If President’s
Rule is not imposed, the Rabri Devi
Government will continue; and indi-
rectly Mr. Lalu Prasad will remain in
power. The only way of immediately
getting rid of all the vestiges of the
RJD rule in Bihar is to impose Presi-
dent’s Rule.

In the past, President’s Rule has
been used as a device to allow the
political situation to settle down. But
in our view this was wrong. The cor-
rective to democracy is not Emergen-
cy rule. Mr. Paswan’s suggestion of
imposing President’s Rule in Bihar is
to fulfil his agenda against Mr. Lalu
Prasad. President’s Rule should not
be imposed. Instead, the secular
front should concentrate on whether
it can claim a majority in the legisla-
ture. Mr. Paswan must decide wheth-
er he belongs to the secular front. Mr.
Lalu Prasad too must decide whether
he can stoop to conquer.

A controversy has erupted over
Governor Syed Sibtey Razi's decision
to invite the leader of the Jharkhand
Mukti Morcha, Shibu Soren, to form
a government in Jharkhand. The ar-
gument cannot be over democratic
principles but only with respect to
the Governor’s arithmetic. In Jhark-
hand, the BJP is the single largest
party — just like Mr. Lalu Prasad’s
RJD in Bihar. It claimed a coalition of
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36 including six members of the JD
(U). But as the figures added up on
the evening of March 1, 2005, the
strength of the Congress-led, post-
poll alliance was also a clear 36 in an
81-member House. Eventually, the
41-member list of the BJP alliance
competed with a 42-member list of
the Congress-led combine.

After going through the various
tests such as the ‘list’ test, the ‘pa-
rade’ test and the personal ‘inter-
view’ test, the Governor upheld the
Congress’ claim. This is very much in
his discretion. He has imposed a
confidence vote on the new Govern-
ment. No doubt, whoever forms the
Government has a strategic advan-
tage. But the answer now lies on the
floor of the Jharkhand Assembly.

Unfortunately, like any other dis-
gruntled political party denied the
promise of power, the BJP has decid-
ed to resort to agitation. Taking up
the issue with President A.P.J. Abdul
Kalam is nothing but political show-
manship. The President has no role
to play in the appointment of a Chief
Minister. Indeed it would be wrong
for him to do so. Nor can the Presi-
dent impose President’s Rule with-
out the advice of the Prime Minister.
Typically, the BJP has also decided to
disrupt proceedings in Parliament.

Parliament, too, has no role to play
in the appointment of the Chief Min-
ister. These are all political tactics —
and, all the more ungainly for being
so. The only constitutional option
before the BJP is to challenge the
Governor’s action by defeating the
confidence vote sought by Mr. Soren
on the floor of the Assembly.

It would be sad and disturbing if
Indian democracy went back to the
situation of 40 years ago when gov-
ernments at the Centre misused their
Governors. Even now, Governors
must put their house in order. The
BJP’s attempt to draw political mile-
age by comparing the Goa case with
that of Jharkhand is without founda-
tion. The Goa decision stands apart
and has no bearing on the Jharkhand
or Bihar situations. In the latter
cases, the Governor is under a consti-
tutional duty to examine which of the
contesting claimants can form a sta-
ble government. In Jharkhand, he
has made his decision. The decision
has to be tested on the floor of the
Assembly, not in courts of law.

Political parties should refrain
from bringing constitutional govern-
ance to a halt simply because the
Governor's discretion was not exer-
cised in their favour.



Statesman Ne

NEW DELHI, March 3. — A day
after JMM leader Mr Sibu Soren was
sworn in as chief minister, the
President summoned the Jharkhand
Governor, Syed Sibtey Razi, for dis-
cussions and later met a delegation
of 41 MLAs from the NDA camp in
the state. Mr Razi is likely to meet
the President tomorrow.

Dr APJ Abdul Kalam also called
Union home minister Mr Shivraj Patil
and Attorney General Mr Milon
Banerjee to review the developments
in Jharkhand — an issue which stalled
Parliament for the second day today.

The BJP paraded the 41 MLAs
from Jharkhand before the media to
prove that their claims of majority
support were not hollow. One ailing
BJP MLA, Mr Tala Marandi, was
brought on a stretcher. The five
MLAs whose support has taken the
NDA’s figure to 41 — Mr Sudesh
Mahato and Chandra Prakash
Choudhury (both of All Jharkhand
Students’ Union), Mr Madhu Kora
(BJP rebel who won as an Inde-
pendent), Mr Harinarayan Rai
(Independent) and Mr Enos Ekka
(Jharkhand Party) — stressed that
they were supporting the BJP of their
“own free will and there was no pres-
sure from any quarter”.

The march of 40 MLAs for about
500 metres within the Rashtrapati
Bhavan complex was reminiscent of
the late NTR parading his MLAs in
Delhi to prove that he enjoyed major-
ity support. His government was
restored and the Governor removed.

Mr Soren said in Ranchi that the
UPA would definitely prove its
majority on the floor of the House on
21 March as it has 42 legislators,
including Mr Harinarayan Rai and
Mr Enos Ekka (both incidentally are
on the NDA list). He alleged that the
two legislators were forcibly abduct-
ed by the NDA.

The BJP delegation that met the
President demanded that Mr Soren
be removed as chief minister and Mr

PRESIDENT SU

MLAs ON PARADE: Parties and politics were firmly in the President’s court on Thursday. The 41 MLAs supporting the NDA in a House of 81 in Jha

SRR
rkhand, accompanied by

Mr LK Advani and Mr George Fernandes, leave Rashtrapati Bhavan after having met Dr APJ Abdul Kalam. — PTi

Arjun Munda sworn in as he enjoyed
the majority’s support. The leader of
the Opposition, Mr LK Advani, who
led the delegation of MLAs, said
after meeting Dr Kalam: “The supari
killer Governor has acted in a shame-
ful manner in making Mr Sibu Soren
the chief minister, but he was merely
acting at the behest of the UPA.”
The BJP also demanded that the
President should direct the Governor
not to nominate one Anglo-Indian
MLA to the Jharkhand Assembly till
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the trial of strength as it could tilt the
balance in favour of the incumbent
chief minister. They demanded that
all the five Independent MLAs and
their family members be provided
adequate security.

Nomination of one member, since
he has voting rights, would mean that
the parties opposed to the NDA
would also have 41 MLAs. This
would thwart the BJP’s plan to have
a test of strength on the election of
the Speaker for which Mr Inder
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Singh Namdhari. is.likely to.be the
NDA’s candidate, a BJP leader said.
With the support of 41 in a House of
81, the NDA can have a Speaker of
its choice.

The institution of the Governor
should not be used to hijack the man-
date of the people, the BIJP leader
said. By presenting 41 MLAs before
the President, the NDA had proved
that it had the numbers, he said.

Earlier, the BJP alleged that Mrs
Sonia Gandhi and Dr Manmohan Si-

..ngh disapproved the Governor’s

action only to salvage lost ground.
Ranchi to Delhi via Bhubaneswar

The five Independent MLLAs backing
the NDA reached Bhubaneswar from
Ranchi today in a hush-hush manner
(Great Jharkhand escape, page 4) and
were escorted to the Biju Patnaik
Airport to board the Delhi flight. They
manged to reach the Capital in time to
join the BJP and JD-U MLAs.
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NDA seeks Kalam’s
- intervention

NEW DELHI, March 2. — After months in
the shadows, the NDA seized the political ini-
tiative today, criticising Jharkhand Governor
Mr Sibtey Razi’s decision to invite the UPA
combine to form a government in the state.
NDA leaders met President Dr APJ Abdul
Kalam to protest and also disrupted
Parliament.

The NDA has 41 MLAs, including those
supporting it from outside. Now, it wants to
parade them at Rashtrapati Bhavan and

BJP president Mr LK Advani and former Prime Minister Atal Behari Vajpayee speak

Chhattisgarh chief minister Mr Ajit Jogi had
threatened relatives of some NDA MLAs ask-
ing them to pressure MLAs to vote for the
UPA.

Hundreds of BJP workers joined a sponta-
neous march to Mrs Sonia Gandhi's resi-
dence, shouted anti-Sonia slogans and burnt a
hurriedly-made effigy to give vent to their
anger.

The Jharkhand episode created bad blood
even at the Speaker’s meeting when defence
minister Mr Pranab Mukherjee lashed out at
the Opposition saying he would not allow the

=

to the media after meeting the President, — PTI

before the media to reinforce its claim to form
a government in Jharkhand.

The NDA MPs meet tomorrow to plan
Parliamentary strategy and nation-wide
protests. They have already described the
recent actions of Mr Razi and the Goa
Governor Mr SC Jamir as acts worse than
those during the Emergency.

Mr LK Advani said that at least during the
Emergency there was a measure of honesty in
the government’s action. Today the same was
done “without the same honesty,” he added.

He pointed out that the NDA had paraded
all the 41 MLAs in front of the Governor for
his satisfaction.

He demanded that both Governors — Mr
Jamir and Mr Razi — be recalled as they had
“besmirched the institution of Governor.”
Describing the Jharkhand episode as unprece-
dented, he said the Governor had no other
option but to invite the NDA.

He indicated that the Centre had kept the
BIP in the dark about Mr Razi’s likely move.
Dr Manmohan Singh had assured Mr Advani
that the Governor would act in accordance
with the Constitution and that if the BJP had
shown the numbers it had no reason to worry.

NDA convener Mr George Fernandes
agreed with what Mr Advani said and charged
that Mr Priya Ranjan Das Munshi and former

adjournment of the House. BJP leaders insist-
ed that the government should give some
commitment that the Governor would not
misuse his authority.

On Mr Mukherjee’s charge that the
Opposition violated its promise of not disrupt-
ing the House, Mr Advani said that after what
has happened in Jharkhand, the government
should not expect cooperation from the
Opposition.

The NDA's commitment was in the context
of Goa and not Jharkhand which was a new
development, he stressed.

During their meeting with Mr Kalam, the
NDA delegation described the Governor’s act
as “delinquent.” Mr Atal Behari Vajpayee,
who led the delegation, said the Governor was
“trampling upon all the canons and conven-
tions of Parliamentary democracy. He is con-
temptuously disregarding explicit directives of
the Supreme Court in the Bommai case.”

The NDA argument rests on the fact that
the NDA was the largest pre-poll ally in the
hung Jharkhand Assembly. The other group-
ing — JMM-Congress alliance — had fewer
seats than the NDA, Mr Advani pointed out.
Sensing that there could be trouble, the NDA
gave letters of support from five other MLAs
and paraded them before the Governor to
strengthen its claim, Mr Advani added.
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GOVT GIVEN 19 DAYS TO PROVE MAJORITY

Razi risks all,

swears in SOre .

March 2. — Jharkhand Governor Mr
Sibtey Razi turned out to be a true Con-
gressman when he swore in Mr Sibu Soren
as chief minister today although the
Constitution prevents him from being
biased towards a particular party. Mr Razi
overlooked the fact that the NDA had a
majority with 41 legislators, and invited the
UPA led by the Jharkhand Mukti Morcha
chief to form a government.

Mr Soren has been asked to prove his
majority on the floor of the Assembly by
21 March.

JMM rebel Mr Stephen Marandi has
been appointed deputy chief minister.
Those who took the oath as ministers are
Mr Girinath Singh (RJD), Mrs Annapurna
Devi (RID), Mrs Joba Manjhi (UGDP),
Mr Bandhu Tirkey (UDGP) and Mr
Kamlesh Singh (NCP). The Congress,
which has not been inducted into the min-
istry, is likely to get the Speaker’s post.

Mr Razi ignored the NDA despite five
Independents having informed him this
morning that they were with the NDA.
He said he was satisfied that the UPA
could provide a stable government.

With the BJP-JD(U) combine bagging
36 seats and the five Independents — Mr
Sudesh Mahato, Mr CP Choudhary, Mr
Enos Ekka, Mr Harinarayan Rai and Mr
Madhu Keda — supporting them, the
NDA tally has gone up to 41.

According to a late night report,
sources in Ranchi and Delhi said only five
Independent MLAS, accompanied by two
BJP MLAs, would be first flown to
Mumbai and from there to Delhi. The
BJP and JD-U MLAs would fly to Delhi
directly tomorrow.

The UPA has 40 MLAs: JMM-17,
Congress-9, RID-7, Forward Bloc-2,
UDGP-2, CPI (ML)-1 and NCP-1 and
JMM rebel Mr Stephen Marandi.

Though the Governor announced yes-

THE STATESMAN

Cowal

,l

Mr Sibu Soren with the Governor after
being swom in. — PTI

NDA leaders meet Kalam

NEW DELHI, March 2. — The NDA today hit
out at Mr Sibtey Razi's decision to invite the
UPA to form a government. NDA leaders met
the President to protest and disrupted Par-
liament. The NDA which has 41 MLAs, including
those supporting it from outside, wants to
parade them at Rashtrapati Bhavan and before
the media to reinforce its claim for forming a
government. The NDA MPs will meet tomorrow
to plan their parliamentary strategy. — SNS
Detalls on page 4

terday that he would meet all the 12
Independents and find out which coalition
they supported, he met just seven Inde-
pendents with Mr Marandi and Mr
Bandhu Tirkey being the other two. Soon
after meeting Mr Soren, the Governor
invited him to form a government.

The BJP has called a 12-hour
Jharkhand bandh tomorrow and started
widespread protests in Ranchi and
Jamshedpur.

Mr Lalu Prasad claimed that he had
played a vital role in government forma-
tion in Jharkhand. “I approached Mr
Marandi to side with the UPA,” he said.
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OA’'S GOVERNANCE has

had more than its tale of

woe. Since 1963, Goa has

known 24 administrations
— including President’s Rule in
1990-1991 and 1999. During 1963-
1990, Goa was ruled by three Chief
Ministers. Since 2005, there have
been 14 Chief Ministers. In the earli-
er crisis of 1990, Speaker Luis Barbo-
sa led seven Assembly members out
of the ruling party to become Chief
Minister himself, resulting in pro-
ceedings in the Supreme Court. In
December 1990, the Barbosa Gov-
ernment fell. The Speaker, S.V. Sirsat,
disqualified two legislators — a deci-
sion upheld by the Supreme Court in
the Ravi Naik case (1994). In January
1991, Speaker Sirsat disqualified Mr.
Naik from the membership of the
House. He was removed from the
post of Speaker. His decision was re-
versed by the Deputy Speaker who
was told by the Supreme Court in the
K.G. Jhalmi case (1993) that he had
no inherent powers to review the ear-
lier decision.

Unfortunately, Goa is not the only
State where Speakers have exercised
their extraordinary powers extraordi-
narily. In 1965, the Speaker of the Ut-
tar Pradesh Assembly summoned
judges of the High Court to answer a
case for contempt. In 1968, the
Speaker of the Punjab Assembly ad-
journed the House to prevent the
State’s budget being passed. Follow-
ing the Anti-Defection constitutional
amendment of 1985, Speakers vir-
tually have unbridled powers to de-
termine ‘defection’ cases, which they
have exercised amidst controversy in
Mizoram (1988), Goa (1990-1991)
and Nagaland (1990). In 1993, the
Manipur Speaker claimed immunity
from a Supreme Court order but for-
tunately relented to avoid a major
crisis. In 1997, there was a major cri-
sis in Uttar Pradesh which reached
the Supreme Court.

In the past, following the princi-
ples of comity, the Supreme Court
has expressed reluctance to interfere
with the Speakers’ decisions. But in
the Uttar Pradesh case there was a
sharp division between Justice K.T.
Thomas who felt that the Speaker’s
decision was perverse and Justice M.
Srinivasan who felt that the Court’s
jurisdiction was limited. The matter
was referred to a Constitution Bench
where it has become infructuous.
Undoubtedly, Speakers can unsettle
constitutional governance. By the
time the courts intervene, govern-
ments have changed hands many
times over.

The present Goa crisis articulates
all the ills of parliamentary democra-
cy in India. On January 29, 2005,
Congress MP Churchill Alemao made

By Rajeev Dhavan

If Governor S.C. Jamir was suspicious about the
confidence vote in the Goa Assembly, he could
have discussed the matter with Chief Minister

Manohar Parrikar. At best, he could have
prorogued the House and asked for a ﬂesh
motion of confidence.

a prophetic statement that his party
would topple the incumbent Goa
Government in 24 hours. In a democ-
racy, governance is to be won by fair
means, not by unfair toppling. The
Kerala Government was toppled in
1959 alleging a breakdown of law and
order. After 1967, government after
government fell due to defections,
the imposition of President’s Rule or
both. Although strengthened in 2003,
the Anti-Defection law of 1985 has
made little difference. Toppling a
government simply to grab power is
an invidious constitutional practice

Bhavan with their politics but to fight
it out in the Assembly.

Governors should not force Chief
Ministers into' confidence motions
under threat of dismissal. Governor
Dharam Vira of West Bengal was
wrong to do so in 1967, when he
eventually dismissed Ajoy Mukher-
jee’s Government. A similar pressure
by Governor Motilal Vohra led to
Mulayam Singh’s dismissal as the
Chief Minister of Uttar Pradesh in
1995. Further examples abound.
Governor Jamir should have as-
sumed that the Parrikar Government

irrespective

f LAW AND SOCIETY

had a majo.itv ntil

which political party
practises it. In this, all Indian politi-
cal parties are guilty — no less the
BJP which was victim of the Con-
gress’ ploy in Goa.

By playing political algebra, by Ja-
nuary 31, the Congress convinced
Governor S.C. Jamir that the BJP-led
Government of Chief Minister Mano-
har Parrikar had lost its majority. In-
dian governance has gone astray in
making the Raj Bhavan the arbiter of
whether a government has a majority
in the Assembly. Once a Parliament
or Assembly is constituted and a gov-
ernment sworn in, no President or
Governor should force a newly elect-
ed government to seek a vote of con-
fidence. A vote of confidence invites
instant hara-kiri. Surely, it is for the
Opposition to table a motion of no-
confidence.

Unfortunately, Indian constitu-
tional practice permits the Governor
to force incumbent governments to
invite a vote of confidence rather
than wait for a no-confidence mo-
tion from the Opposition. Raj Bha-
vans create instability. Even if newly
elected governments of doubtful ma-
jority should seek a vote of confi-
dence immediately after being sworn
in, this cannot apply to incumbent
governments. An Opposition want-
ing to topple a government should
have the courage to table a motion of
no-confidence on the floor of the
House. It should not rush to the Gov-
ernor to seek his assistance to do so.
What has made Raj Bhavans the site
of deals and counter-deals is their
power to order confidence motions
under threat of dismissal. Governors
should simply tell defectors and Op-
position parties not to soil the Raj

THE HINDU

he was defeated on
the floor of the House by a no-confi-
dence motion. He should simply
have sent the dissidents and the Op-
position packing from the Raj Bha-
van to field their grievances in the
Assembly. But once a Raj Bhavan be-
comes a hotbed of politics, there is
no stopping it. Governor Jamir is
himself a seasoned politician — not
unfamiliar with the debris of toppled
governments.

In 1988-1989, President’s Rule was
imposed in Nagaland, the Assembly
was dissolved and Mr. Jamir emerged
as the victorious Chief Minister after
the elections. But in 1990, Governor
M.M. Thomas dismissed Mr. Jamir
from office — denying him even the
right to show his strength in the As-
sembly. In 1992, Governor Thomas
drew the curtains on Mr. Vamuzo's
Government to impose President’s
Rule resulting in elections — from
which Mr. Jamir again returned vic-
torious in 1993. Mr. Jamir had been
both the victim and indirect bene-
ficiary of suspect exercises of guber-
natorial power.

“When Mr. Parrikar faced the As-
sembly, there was considerable con-
fusion. Politics had begun to oil the
confidence vote. The better view is
that the Speaker was probably wrong
and acted in a partisan manner in
throwing MLA Filipe Neri Rodrigues
out of the House before the voting
process. But around 5-00 pm on Feb-
ruary 2, 2005, there was an alleged
vote which the Parrikar Government
won by 17 votes to 6. Then there was
pandemonium. The Assembly was
adjourned at 5-40 p.m. Surprisingly,
around 6-10 p.m., Governor Jamir
dismissed Chief Minister Parrikar’s
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BJP-led Government to install a Con-
gress-led Government of Pratapsinh
Rane who, in turn, has been given 30
days to prove his majority. Even if we
leave aside the allegations that Con-
gressmen camping in the Raj Bhavan
engineered this dismissal, Governor
Jamir’s one-line order of dismissal of
a government without even hearing
Mr. Parrikar who had proved his ma-
jority is indefensible.

No Governor can overturn the de-
cision of a Speaker who is no less a
constitutional authority than the
Governor himself. It is only the
courts that have judicial review over
a Speaker’s ruling. The haste with
which the dismissal was effected
seems partisan. If the Governor was
suspicious, he could have discussed
the matter with Mr. Parrikar. At best,
he could have prorogued the House
and asked for a fresh motion of
confidence.

Despite the exhortations of the
Bhagwan Sahay Committee (1972),
the Sarkaria Commission (1988) and
the Constitution Commission (2002)
that placing good people in charge of
governance will solve India’s consti-
tutional ills, this has not happened.
Indian politics is run on the basis of
unprincipled opportunism. No Con-
stitution can function without an in-
ner institutional morality. Perhaps,
the Constitution-makers were wrong
in not incorporating an Instrument
of Instructions for making Indian
governance work.

To some extent, the Supreme
Court laid down some ground rules
in the Bommai case (1993) to ensure
that the floor of the House, and not
the corridors of Raj Bhavans, deter-
mine the fate of governments. The
Supreme Court could be asked to lay
down a code for these situations in
the Goa case or its advisory jurisdic-
tion. Governors must be appointed
from a panel approved by a presi-
dential or legislative committee. De-
termining  anti-defection  cases
should be taken away from the
Speaker and reposed in an inde-
pendent body — even the Election
Commission. Governors and Speak-
ers should be de-barred from further
public office.

The power of Governors to order
confidence motions from incumbent
governments should be taken away
so that Raj Bhavans do not become
mini-legislatures for toppling gov-
ernments.

If the Goa crisis does not shock us,
it is because we have become accus-
tomed to such abuses of power. But if
nothing is done, worse will follow.
Parliamentary democracy was de-
vised for good governance, not as a
charter for the unscrupulous to grab
power by any or all means.
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M We all accept that the
Speaker of the Goa As-
sembly wanted to save
the BJP government at
all costs, but two
wrongs never make a
right. The haste with
which you dismissed
the government with-
out exploring other op-
tions is a clear indica-
tion of your bias
towards the Congress.
You made a mockery of
democracy, the people
and the Constitution.

’ Pranav Sachdeva

Idonot thinkI acted in

haste. The political crisis in
Goa at that time can be un-
derstood only when all the
political events in the pre-
ceding days are considered.
The BJP-led government in
Goa was reduced to a minor-
ity on January 29, 2005,
when four BJP MLAs re-
signed and two MLAs with-
drew their support. [ could
have dismissed the govern-
ment at that point of time,
butssince it is always better
to decide majority or minor-
ity of the ministry on the
floor of the Assembly, I sum-
moned the House on Febru-
ary 2 to take up the motion
for vote of confidence. How-
ever, the proceedings of the
House were a complete
sham and the Speaker made

: amockery of democratic

i norms. He murdered

i democracyonthefloorof !
i the Assembly and soThad to

! stepin to protect and safe-

i guard the Constitution of In-
i dia.And1don’tsee anybias |
i inswearing in Pratapsingh

i Rane’s government because

the United Legislature Party
(ULP) had the majority from
January 29 itself. Soon after

: dismissal of the Manohar
: Parrikar government, the 18
: members of the ULP had

met me and asked me to
swear them in. And when
the ULP had the necessary
numbers, I think I would
have committed a constitu-
tional wrong if  had not
sworn in the chief minister
that very evening. There
cannot be a vacuum in gov-
ernment.

B Why did not you give
another chance to Par-
rikar to prove his ma-
jority when you came
across conflicting re-
ports about the pro-
ceedings of the Assem-
bly? Have you not
contributed towards
destabilising the gov-
ernment of the state
and lowered the pres-
tige of the post of Gov-
ernor?

Richard Machado

F!RING LINE: S CJAMIR

ernment under Article 164
of the Constitution after
considering all legal and
constitutional aspects. It
was my independent deci-
sion, which I took on time to
save democracy.

B What will happen if
Rane fails to win the
confidence vote? Will it
reflect on the Gover-
nor?

Vaicunth Fondekar

GOA GOVERNOR

To begin with, [ have cer-
tainly not lowered the pres-
tige of the post of Governor.
On the contrary, I thinkI
have elevated it because as
the constitutional head of
the state, I have put my foot
down to protect the sanctity
of the Constitution. I, as
Governor, would have been
a party to the murder of
democracy if I had not taken
the decision to dismiss the
government. I applied my
mind consciously and hon-
estly and took the decision
in the interest of the people.

As to giving Parrikar another

chance to prove his majority,
the question does not arise
since even though knowing .
fully well that his govern-
ment was in a minority, I
had given him the opportu-
nity to prove his majority in
the first place.

B The whole crisis
shows a deal between
yourself and the Centre
or some kind of a quid
pro quo arrangement.
Isit true?
V P Damodar

No. I withdrew my plea-

sure from the Parrikar gov-

If Rane fails to win the
vote of confidence, he will
have to resign. It has noth-
ing to do with the Governor.

B-Parrikar and Speaker
Vishwas Satarkar have
charged that you dis-
missed the government
even before the House
was adjourned.

Mahendra Khandeparkar

The Assembly was ad-
journed at 5.24 pm whereas
I withdrew my pleasure at
about 5.50 pm. Therefore
the allegation is factually in-
correct.

B The Speaker has al-
leged that by criticis-
ing him you have
shown contempt for

the Assembly.
Rakshada Dessai

I merely mentioned what
had actually happened in
the House. My statement is
fully confirmed by various
cameras which recorded the
entire proceedings of the
House. Therefore, the ques-
tion of contempt of the
House does not arise.

8 Why have you taken a
week to give 30 days for
the Congress-led ULP
Government to prove
its majority?
Anand Lawande

OnFebruary 5, 1 asked
Rane to prove his majority
within on or before March 4.
Asis the practice, in such

i kind of political scenario,

Governors usually give a pe-
riod of 30 days.

B 1In your opinion, how
relevant is the guberna-
torial post of Governor,
considering it is re-
garded as a parking
place for either dissat-
isfied party leaders or
those past their prime
by most parties.
S Mahesh

I don’t think the post of
Governor is a parking place,
as you put it. The post con-
tinues to be useful and rele-

i vantina parliamentary

i democracy. The Governor is

the constitutional head and
functions as such.

FIRING
LINE

NEXT WEEK

VASUNDHARA RAJE
Rajasthan Chief Minister
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“Speaker murdered democracy on House floor’

; @One of the most
i prominent possible so-
i lutions that has been

thrown up in the wake
of the Goa crisis is to
ensure that a Governor
or Speaker cannot re-
join active politics
once his tenure is over.
Will you willfully set a
moral precedent by
doing this even if no
lawis enacted in this

Gaurav Dua
The present crisisis nota
new phenomenon. [thas
happened before in Goa and
other parts of the country.
Whether the Governor or
Speaker should rejoin active
politics is a personal choice
and ] have no comments.

S Why can’t a chief min-
ister be elected by se-
cret ballot in the As-
sembly leaving no
scope for foul play by
the Speaker or the Gov-
ernor?

Subhash C. Agrawal

In parliamentary

democracy, the leader who
commands majority in the
House is invited to form the
government and therefore,
there is no need for a secret
ballot as such. As for foul
play by the Governor, the
question does not arise.
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taken by such constitutional

authorities as the Speaker

and the Governor during and
after the deliberations of the Goa As-
sembly on a confidence motion in-
volving the Manohar Parrikar
Government have resulted in a fur-
ther loss of confidenct of the people
in the parliamentary system. Under
the Constitution, a State Legislature
consists of the Governor, the As-
sembly and the Council wherever
there is one, just as Parliament con-
sists of the President and the two
Houses of Parliament. Unless the
Governor as the executive head and
the Speaker as the presiding officer of
the legislature function justly within
the powers assigned to them and
cooperate with each other, it is diffi-
cult to work out successfully the leg-
islative system.

When the provisions on the Gover-
nor were discussed in the Constitu-
ent Assembly, some leading
Congress members themselves ex-
pressed apprehensions about the
possible misuse of the position of
Governor in independent India. Bis-
wanath Das (Orissa, General) was
categorical: “You are going to have
the party system on basis of democ-
racy; it may be that a Party absolutely
different from that in the Centre may
be functioning in office in a province.
What then would be the position?
The Governor has to be appointed on
the advice of the Prime Minister of
the India, Leader of another party...
The Prime Minister of today is one of
the tallest of the few in the world. You
may expect justice and you do get
justice in his hands. “But there may
be a Prime Minister in the Centre
who may have his own axes to
grind... You cannot have democracy
and autocracy functioning together.
In the provinces you are going to
have democracy from toe to the neck
and autocracy on the head, but these
are bound to fail. You are inviting
friction. I would have cited how the
Governor who was an agent of British
imperialism, had all along been at-
tempting to smash my party. What
was being done by the Governor un-
der the British imperialism may also
be repeated by the party now, though
I have no hesitation in saying that my
leaders would not look to or even

" think in the way in which things are

being done.”
Prime Minister Jawaharlal Nehru
said eminent people from other

/

By Era Sezhiyan

Unless the Governor and the Speaker function

Justly within the powers assigned to them and
cooperate with each other, it is difficult to work
out successfully the legislative system.

walks of life who had not taken “too
great part” in politics would be cho-
sen for the post of governorship, in
preference to those who appeared
“to be part of the party machine.”

However, the impartial qualifica-
tions envisaged by Nehru and the
other Constitution-makers were
soon lost sight off, to make the Study
Team of the Administrative Reforms
Commission 1967, headed by M.C.
Setalvad, report: “Circumstances de-
valued the post, and with that there
was logical fall in the standard of se-
lection for Governors. The post came
to be treated as a sinecure for me-
diocrities or as a consolation prize
for ‘burnt out’ politicians.” Since
then, the situation has deteriorated
further.

On the legislative crisis in Goa, it
appears that the attitude and deci-
sion of the Speaker have been against
the accepted norms of legislative
procedures in his disallowing an in-
dependent MLA to participate in the
voting and in announcing the result
with the flawed inclusion of an Op-
position Member. Under Article 212
of the Constitution, the validity of
proceedings in a legislature shall not
be called into question on the
ground of any alleged irregularity of
procedure. However, there is some
limit to the immunity from the judi-
cial interference if the powers pro-
vidled were to be misused
indiscriminately in negation of the
parliamentary system, a basic feature
of the Constitution.

In the case of State of Pun}ab v Sa-
tya Pal (AIR 1969 SC 903), the Su-
preme Court observed: “Art.174 (2)
(3) which enables a Governor to pro-
rogue the Legislature does not indi-
cate any restrictions on this power.
Whether a Governor will be justified
to do this when the Legislature is in
session and in the midst of its legisla-
tive work, is a question that does not
fall for consideration hére. When that
happens the motives of the Governor
may conceivably be questioned on
the ground of an alleged want of
good faith and abuse of constitution-
al powers.”

The questionable attitude of the

Goa Speaker has been compounded
by a more questionable order of the
Governor in dismissal of the Ministry
“in exercise of powers vested under
Art. 164(1) and other enabling provi-
sions.” Article 164(1) provides that
“the Ministers hold office during the
pleasure of the Governor.”

During the discussion on June 1,
1949 in the Constituent Assembly on
the “pleasure of Governor,” B.R. Am-
bedkar explained: “I have no doubt
about it that it is the intention of this
Constitution that the Ministry shall
hold office during such time as it
holds the confidence of the majority.
It is on that principle that the Consti-
tution will work. ‘During pleasure’ is
always understood to mean that the
‘pleasure’ shall not continue not-
withstanding the fact that the Minis-
try has lost the confidence of the
majority. The moment the Ministry
has lost the confidence of the major-
ity, it is presumed that the President
{or Governor} will exercise his ‘plea-
sure’ in dismissing the Ministry.”

Manohar Parrikar has claimed that
the Governor’s order dismissing him
as Chief Minister was received at his
office even before the Speaker could
send his report on the outcome of
the result of the confidence motion.
It is strange that while the Governor
appointed Pratapsinh Rane as Chief
Minister at a midnight ceremony, it is
still dark to many outside the Raj
Bhavan as to why the Governor did
not at once fix a time limit for the
Chief Minister to prove his majority
in the Assembly.

Previously, the Centre resorted to
indiscriminate use of the powers un-
der Article 356 to dismiss State Gov-
ernments and dissolve Assemblies
not amiable to it. But the situation
changed after the Bommai case (AIR
1994 SC 1918) in which the Supreme
Court held: “If the Proclamation is-
sued is held to be invalid, then not-
withstanding the fact that it has been
approved by both Houses of Parlia-
ment, it will be open to the Court to
restore the status quo ante to is-
suance of the Proclamation and
hence restore the Legislative As-
sembly and the Ministry. In appro-
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priate cases, the Court will have
power by an interim injunction, to
restrain holding of fresh elections.”
In the same manner, an undemo-
cratic action of a Governor may also
be reversed by the Courts

After the Supreme Court judgment
in the Bommai Case, the Centre has
been reluctant to use the powers un-
der Article 356. In solving the politi-
cal crisis of Goa, the Governor
preferred action under the ‘pleasure’
provision and the press reported:
“Centre feels relieved.”

It is said that justice is fusion of
morality and law. A law, or more so a
basic law, will be general in its con-
tents and may not deal with every
possible incident that may be attract-
ed by it. The provisions of the Consti-
tution and statutes are to be applied
suitably to a given situation by the
administration and, wherever neces-
sary, by the interpretation of the
courts.

Ambedkar stressed the need of
constitutional morality to have a
healthy Constitution for the country.
In the general discussion on the
Draft Constitution on November 4,
1948, Ambedkar quoted historian
George Grote: “The diffusion of con-
stitutional morality, not merely
among the majority of any commu-
nity but throughout the whole is the
indispensable condition of govern-
ment at once free and peaceable,
since even any powerful and obsti-
nate minority may render the work-
ing of a free institution impracticable
without being strong enough to con-
quer ascendancy for themselves.”

So, an obstinate minority without
any regard for constitutional moral-
ity, if given a chance, may seriously
upset the working of a democratic
system. In Goa, both are parties with
minority strength in their bid to form
a government, somehow.

The discretionary powers of the
Government and the legislature
mean they can legally take action.
But they should be restrained by
conventions which A.V. Dicey called
“the constitutional moralities of the
day.” Without conventions and con-
stitutional morality, there can be no
Constitution.

In Bihar, Haryana, and Jharkhand,
elections are in progress and exit
polls are being taken to ascertain the
changing trends in popular support
to the parties in the fray. In Goa,
there has already been an exit poll for
the democratic system itself.
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NEW DELHI: The decision of the Con-
gress to reward two former Bharatiya
Janata Party legislators with ministe-

rial berths in the newly-installed Pra-
i | tapsinh Rane Government in Goa is
perhaps the first calculated move by a
political party to circumvent the anti-
defection law, which was recently giv-
en more teeth.

A year ago Parliament had passed
the 91st Constitutional Amendment
Act, limiting the size of the Ministry to
curb defection and dissuade the prac-
tice by disqualifying such legislators/
parliamentarians for appointment to
a remunerative political post. Now,
the Congress has shown how the spir-
it behind the 91st Amendment can be

NEWS ANALYSIS

nullified.

The provision that a legislator, who
gets elected on a party symbol or as an
Independent, cannot shift sides with-
out paying a price, either by being de-
nied Ministership or by losing the
seat, has been sidelined, albeit with fi-
nesse.

On the face of it, Pandurang Mad-
kaikar and Isidore Fernandes were
among the four legislators who re-
signed from the 40-member Assemb-
ly, a move that created turbulence for
the Manohar Parrikar Government.
Within days, the two legislators have
become Ministers in the new regime
under the Constitutional provision
that permits a Chief Minister/Prime
Minister to appoint any person of his
or her choice in the Council of Minis-
ters. The provision has a rider that
such a person would cease to be a
Minister at the expiry of six consec-
utive months if he or she is not a
member of Parliament [Article 75 (5)]
or the Legislative Assembly/Council
[Article 164 (4)].

In the process, the Congress has re-
warded legislators who changed sides
by avoiding altogether scrutiny under
the amended Act. The move cannot
be faulted on technical grounds but it
does open a window of opportunity

By K.V. Prasad

THE HNDU

/ Y Defeating the .
>\“antl defection law’
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for such an unhealthy practice that
could be replicated with impunity. A
way has been found to get around the
lofty principle of discouraging the
“Aya Ram Gaya Ram” tendency in In-
dian politics.

It can be argued that the four MLAS
who resigned from the Assembly and
of which two will be part — as Minis-

ters — do not have the right to vote. It|

can be argued further that the legisla-
tor concerned has gambled by resign-
ing his/her membership of the House,
running the inherent risk of not being
re-elected.

The argument is legally defendable

but the question is about the larger re-|

sponsibility of political parties at a
time when the need for electoral re-
forms has assumed importance.
Should this deterrent (of losing mem-
bership or denying any remunerative
political post) not be stretched further|
to prevent defectors from holding
such posts by taking advantage of oth-
er provisions in the Constitution.

A politician may argue that all that
the Act stipulates is that only a mem-
ber belonging to any political party or
an Independent disqualified from be-
ing a member of the House under the
10th Schedule shall also be denied
any remunerative political post till the
date on which the term of his office as
such member would expire or till the
date on which he contests an election
to a House and is declared elected.
The Act also defines remunerative po-
litical post as an office under the Cen-
tral/ State Government where salary
or remuneration for such office is paid
out of public revenue. It also extends
to a body, incorporated or otherwise,
which is wholly or partially owned by
the Central/ State Government.

What has just been witnessed in
Goa opens up new vistas in States
where the verdict is fragmented, espe-
cially when either the term of the
House ends within the stipulated six-
month period or when political par-
ties decide to call for early elections.
This would mean the floor-crossing
legislators are technically rewarded
with litle or no fear of any
punishment.

0 9 FEB 2005
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Dismissal of Goa Govt Unconstitutional

{ /«\

/{y Rajindar Sachar

Democ acy has been seriously abused
in Goa. How else should one describe the
Goa governor’s dismissal of the Parrikar
ministry and his indecent haste in swearing
i Congress ministry? This action, as the
upreme Court said almost 30 years back, is
reminiscent of the happenings in the age of
Stuarts of England in the 16th century.

No doubt, the Speaker’s action in
expelling independent MLA Rodrigues was
equally indefensible, as he had not been
disqualified as a member of the assembly.
But that does not justify the action of
the governor, which suggests that he had
decided before hand to dismiss the Parrikar
ministry. If the governor was of the view
that the Speaker had denied the right of
voting to the legislators for whatever
reason, he could have asked the chief
minister to have a fresh vote in the legis-
lature. Parrikar legally would have had to
comply with this direction.

The governor cannot plead that he could
not risk asking the chief minister to seek a
fresh vote of confidence, on the pretext
that the Speaker could have adjourned
the assembly to defeat the vote being
taken. This fear is unfounded. Decades
back, the Supreme Court
while interpreting Article
174(2) of the Constitution had
held that the governor had
the power to prorogue the
House, even if it is in session -
and further that the House
can be re-summoned there-
after to transact the business
directed by the governor
(in this case) to seek a vote of
confidence. And if Parrikar
had refused to do so, the
governor could legally have dismissed
Parrikar and either recommend President’s
rule under Article 56 or could swear in Rane
ministry but with a caveat to him to prove
his majority within a week.

The governor, however, did not adopt this
constitutional method. He tried to exercise
royal power a la Henry VIII, which is
extant since the middle ages in England.
In fact, a king of England was even
hanged for defying Magna Carta principles.
Notwithstanding this history, the governor
invoked Article 4, as if to suggest that the

ief minister is in the personal service
of the governor.

Surely, S C Jamir, a former chief minister,
must know our Constitution envisages a
parliamentary system of government both
at the Centre and in the states and that
neither the president nor the governor
can exercise any power at his pleasure. A
governor’s power is restrained by the
Constitution, and he is not meant to act like
Henry VIII. On acts of presumptuous
arrogance, the Supreme Court gave a firm
warning years back when it warned, “No
one is an imporium in our imperia in
our Constitutional order. Unchecked power

is alien to our system”.

To make matters worse, the governor
swore in the ‘expelled’ Rodrigues as a
minister. It appears that the chief minister
has derived some perverse pleasure from
this unseemly episode of toppling the
government. The sad reality is that the
Constitution of India was framed by
gentlemen, to be implemented by gentle-
men. But when rulers of a different
kind occupy such constitutional positions,
aberrations bringing disrepute to the high
office are bound to take place.

This event threatens to plunge the
country into bitter political fights. Should-
n’t the Congress and the BJP show some
respect to the norms of democratic
functioning? It is obvious that with MLAs
changing loyalties, the chances of either of
the party being allowed to form a stable
government seem next to impossible.

The Rane ministry is already threatened
with a split. The wisdom of both parties
lies in their joint request to the governor
to dissolve the legislature and order fresh
elections. It should also be agreed that
the Rane government resign immediately,
with no caretaker government in the
interim. During this interim, governor’s
rule should apply, without Jamir at the
» helm, who has forfeited the
% right to act as a neutral
referee. He is rightly accused
of having functioned as a
stooge of the Congress to
score a penalty Kkick in
the goal of the BJP. A new
governor must be appointed
» fOor Goa under whom fresh
elections take place. Such
a course may stem the tide
for bitter-street fighting and
restore the system to its
normal functioning. After all, it is for the
people to elect their representatives.

The sanctity of the Constitution is at
stake, and it is for political parties to act
decisively rather than adopt an amoral
position. Questions of convention, probity
and political behaviour cannot be left to
the wooden and slow approach of courts.
The present situation can only heighten
political friction and bitterness. The two
main political parties should rise above
their petty political postures and think
of the institutions at stake.

The criteria for selection of governors are
a matter of concern. At present, governors
owe their appointment to the sole pleasure
of the Centre and can therefore afford to
behave in a partisan manner. Gubernatorial
appointments should be made by a com-
mittee consisting of the prime minister,
the chairperson of the Rajya Sabha,
Speaker of the Lok Sabha and the leaders
of the Opposition of both Houses. The
power of removal should alsc be vested
in the same committee, to be exercised by a
unanimous vote.

(The author is former chief justice, Delhi
high court.)

THE TIMES OF INDIA
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It was murder of democracy: Jamir

NEW DELHI, FEB. 7. The Goa Gov-
ernor, S.C. Jamir, today charged
the Assembly Speaker, Vishwas
Satarkar, with committing
“open murder of democracy.”

He was referring to Mr. Sa-
tarkar’s role in the Manohar
Parrikar Government winning
the vote of confidence in the
House on February 2.

“I cannot see democracy be-
ing murdered on the floor of the
House by using the powers of
the Speaker. Therefore, in order
to safeguard [the] Constitution
.... T had to take the decision [the
dismissal of the Government],”
he told NDTV in an interview.

Mr. Jamir, who has come un-
der attack from the Bharatiya
Janata Party and its allies in the
National Democratic Alliance
after the events of February 2,
asserted that the supremacy of
the Speaker in the House held
good as long as he followed the
rules and procedures.

“Violation of rules and proce-

dures, flouting of [the] Consti-
tution does not give him that
kind of power in the House,” he
said.

Rejecting the charge that his
action was “pre-meditated,”
Mr. Jamir said the House was
adjourned at 5.24 p.m. and he

J |

issued the order only after 6
p-m. “So, how can they say so,”
he asked.

Asked what was the hurry in
swearing in the new Congress
Government that very evening,
the Governor said that he took
the action to avoid any vacuum.

THE HINDY)

“If T had to put the House under
suspended animation, then I
had to write to the President.
Secondly, ... there should not be
any vacuum,” he said.

“You cannot have a vacuum

after a Government loses its

majority. The Government pa-
raded 18 MLAs with letters of
support in front of me. How
could I ignore this,” he asked.

“My conscience is clear. I
have done what I believe was
the right thing to do. Why
should I resign or be
dismissed?”

On the charge that he was
taking instructions from 10 Jan-
path, residence of the Congress
president, Sonia Gandhi, the
Governor said: “I may have
been a Congress Chief Minister
once, but I know my role and
responsibilities as Governor.
Those who make such charges
should prove it, else this was
just a baseless allegation.” —
PTI, UNI
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~ Constitution
Bench to hear
Single Directive

-
Press Trust of India é 1‘4[] A
2 >

L d
NEW DELHI, Feb. 4. — TuLing
note of important constitutional
issues raised in petitions seeking
quashing of the controversial Single
Directive provision in Central Vi-
gilance Commission Act protecting
top bureaucrats, a three-judge
Bench of the Supreme Court (cor-
am: Sabharwal, Dharmadhikari and
Tarun Chatterjee, JJ) today referred
the matter to a Constitution Bench.

The petitions were filed by Mr
Subramanian Swamy and People’s
Union for Civil Liberties. They had
questioned the introduction of the
Single Directive provision in the
CVC Act by the NDA government,
which was supported in the Supr-
eme Court by the present UPA
government.

It had sought the quashing of
Section 6A of the Act which barred
the CBI from registering corruption
cases against bureaucrats of the
rank of joint secretaries and above
without taking prior permission
from the government. The Supreme
Court had quashed the Single
Directive provision on 18 December
1997 and an attempt made by the
NDA government to bring it into
the CVC Bill 1999 was thwarted by
the court. However, a Joint Parlia-
mentary Committee had recom-
mended introduction of the Single
Directive provision on the basis of
which Parliament had passed the
necessary amendment,

The UPA government had stated
through Solicitor General Mr GE
Vahanvati that the amendment was
necessary to protect the bureaucrats
from vexatious litigations by dis-
gruntled clements. — PTI

Mgy,

SOASES

o, .

e




“UP Governor

52 rejects a2l

Ordlnallg

Statesman News Service

LUCKNOW, Feb. 3. — The
Uttar Pradesh government pro-
poses, the Governor disposes.

In the latest episode of the
ongoing spat between the
Mulayam Singh government and
the Governor, Mr TV Rajesh-
war, the latter has refused to
sign on the dotted line.

The government had sent to
Raj Bhavan the dratt of an
Ordinance to amena the Uttar
Pradesh University Act and for-
mulate rules for time-bound polls
to students’ unions.

After withholding his assent for
a few days, the Governor appar-
ently wants the Act to be amend-
ed through a Bill in the Legis-
lature, which had been sum-
moned by him in the second week
of this month.

Promulgation of an Ordi-
nance when the Houses had
been summoned amounted to
breach of propriety, it was point-
ed out.

The Cabinet had approved
the drafts of the Ordinance to be
signed by the Governor under
Article 213 of the Constitution.
Almost at the same time the
government had asked him to
convene both Houses of the
Legislature for the budget ses-
sion under Article 174,

Sources said actions under the
two articles of the Constitution
were somewhat anomalous. It
was learnt that the government
would seek the Governor’s
approval of a Bill which would be
passed during the session.

THE STATESMAN
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Parrikar fired, Ran new M

N
Press Trust of India

PANAJIL, Feb. 2. — Capping a day of
dramatic political developments, a Con-
gress-led government was sworn in in
Goa tonight hours after the BJP-led
ministry had been dismissed by the

overnor after winning a vote of confi-
dence in the Assembly in highly contro-
versial circumstances.

A two-member Congress ministry with
former chief minister Mr Pratapsinh
Rane as chief minister and Independent
MLA Mr Philipe Neri Rodriguez as his
deputy was administered the oath of
office and secrecy by Governor Mr SC

Jamir at a ceremony at Raj Bhavan at
11:30 p.m«marking yet another chapter
in the-furbulent politics of Goa where

MLAs defect frequently dnd go -
ments change hands at regular intervals.

Mr Rodriguez was rewarded with the
post of deputy chief minister for it was his
eviction from the Assembly earlier in the
day that set off pandemonium in the
House with Congress members rushing
to the Well and staging a dharna and
shouting slogans.

Mr Rane, the 67-year-old agriculturist,
was elected leader of the Congress
Legislature Party and also the head of the
new political front, United Legislature
Party, formed by the Congress. He had
earlier been Goa chief minister four times
from 1980 to 1985, 1985 to 1989, for three
months in 1990 and 1994 to 1999.

Earlier, the Governor dismissed the
two-and-half-year-old BJP government
shortly after chief ministepMr Manohar
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Parrikar had won the vote of confidence
in the Assembly amidst pandemonium
after the Speaker, Mr Vishwas Satarkar,
had Mr Rodriguez removed by the
police from the Assembly for “disorder-
ly conduct.” The Speaker later said Mr
Rodriguez failed to appear before him
despite intimation in connection with a
petition filed by the BJP seeking his dis-
qualification. Mr Satarkar claimed
before the media that the Parrikar min-
istry had won the confidence motion by
18-6 votes. Soon after the floor test, the
House was adjourned and the
Opposition met the Governor demand-
ing the government’s dismissal.

Mr Parrikar accused the Governor of
being “partisan” and said his dismissal
was “pre-meditated” by the Congress.

More reports on page 5
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BJP to move

“Parrikar’s dls nissal

NEW DELHI, Feb. 2. — The BJP
today used choice invectives such as

9

“murder of democracy reprehensi—
ble,” “undemocratic,”, “arbitrary”,
“unconstitutional” and “partisan” to
describe the Goa Governor’s deci-
sion to dismiss the Manohar Parikkar
government. The party described the
event as “without precedence” that
“a government which proved majo-
rity was dismissed”.

While the party is contemplating a
legal remedy, it has decided to meet
the President, Dr APJ Abdul Kalam,

Ceovy
tomorrow to seek his mterventlon
The former Prime Minister, Mr Atal
Behari Vajpayee, and the leader of
the Opposition, Mr LK Advani, are
to be members of the high-profile
BJP delegation. BJP leaders feel the
party will have an edge in the As-
sembly polls in Haryana, Jharkhand
and Bihar by presenting them as be-
ing haunted by the ruling Congress at
the Centre.

After a hurriedly convened meet-
ing of senior BJP leaders, Mr Advani
demanded immediate removal of Mr
SC Jamir from the Governor’s post.
The chain of events suggested that

Pu—

A%

a1 on

the Govemor had acted as fa Tench-
men of the Congress party wi
regard for constitutional re:
ties”, he said.

“It is now obvious that the Gover-
nor’s reprehensible action is part of a
pre-mediated conspiracy to desta-
bilise the BJP government in Goa,”
he said. “The fact that he acted with-
out even seeking a report from the
Speaker... conclusively establishes
that he has followed the diktat of the
Congress high command... It appears
that the Governor had kept the dis-
missal letter ready even before the
confidence vote was taken.”

Constitutional experts
blast Jamir move

NEW DELHI, Feb. 2. — The fast-
paced action of Goa Governor Mr
SC Jamir dismissing the BJP gove-
rnment drew mixed response with
some constitutional experts term-
ing this as a “completely illegal”
act but some others justifying it.
Former Attorney-General Mr

+ Soli J Sorabjee said: “If the proce-

dure and the manner in which the
vote on motion of confidence took
place was not proper, the Gover-
nor should have insisted on follow-
ing the correct procedure and co-
uld have asked the chief minister
to prove his majority in the House
under that procedure.” “Dismissal
of an elected government in this
manner is prima facie patently ille-
gal,” he said. Former Solicitor-
General Mr Harish Salve termed
the action of the Governor as
“completely illegal” and said

I

“from what appears from the news
reports, the action of the Gover-
nor appears to be high-handed.
Some day the Supreme Court will
examine the legality of the partisan
action of the Governor.” Mr Arun
Jaitley termed this as an action of a
“partisan Governor for partisan
purposes,”

Congress leader and senior ad-
vocate Mr AM Singhvi justified
the Governor’s action by saying
that “to save democracy there was
no other option but to dismiss the
government.” Former law minis-
ter Mr Shanti Bhushan justified
the Governor’s action saying that
Article 164 of the Constitution
provided the procedure for the dis-
missal of the state government.

“The Governor’s action appears
to be right as the Speaker was act-
ing in a partisan manner in throw-
ing out an Independent MLA
from the House,” he added.

THE STATESHAN

Congress justifies
Governor’s action

NEW DELH]I, Feb. 2. — Gearing up to
stake claim to form the next government
in Goa, the Congress today justified the
Governor, Mr SC Jamir’s move dismiss-
ing the Manohar Parrikar government in
the wake of its controversial victory in the
vote of confidence in the Goa Assembly.

The Congress Central leadership here \
said Mr Jamir had no other option than to
dismiss the Parrikar government after
“the Speaker conducted the proceedings
of the House in a dubious manner to
ensure an artificial majority for the BJP”.

Referring to the Speaker, Mr Vishwas
Satarkar’s controversial move to debar
Independent MLA Mr Phillip Neri
Rodrigues from voting midway during
today’s proceedings of the House, Mr
Ahmed Patel, Mrs Sonia Gandhi’s politi-
cal secretary, said, “This was unconstitu-
tional and undemocratic.”

The ball is now in the Governor’s court
since President’s Rule has not been
imposed in the state. The Congress-led
ULP, which held a meeting tonight in
Panaji, has already staked its claim to
replace the Parrikar government. — SNS
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s~/ Judicial activism: boon or bane - III

UDICIARY ot usurp the functions of Parliament and leg-
islatures. This argument though not without force fails to
notice that it is vain to invoke Parliament or the legislatures as
evident from the fact that no measures or steps have been taken
for years to remedy several social evils.

Furthermore violations of human rights often take place owing
to non-implementation of laws. For example, inaction to enforce
laws enacted to protect young children in workshops or failure to
implement regulations to prevent pollution and environmental
degradation. One of the main reasons for judicial intervention is
the failure of the executive to implement the laws made by Parlia-
ment and state legislatures, and to discharge its legal and consti-
tutional obligations. Judges can’t remain mute spectators in such
cases. Unlike the legislature and the executive courts cannot pre-
varicate nor procrastinate.

Judges realised the enormity of the situation and the subversion
of the Rule of Law by reason of continued violations of beneficial
social legislation. The Supreme Court responded by liberalising or
relaxing the strict rule of locus standi. In SP Gupta’s case it held
that if a legal wrong or legal injury is caused to a person who by
reason of poverty or disability or socially or economically disad-
vantaged position is unable to personally approach the court for
relief, any member of the public or organisation acting bona fide
can approach the Court for enforcement of the fundamental
rights of such persons.

Lord Sedley perceptively observed in the 1995 Paul Seighart
Memorial Lecture, that “modern public law has carried forward a
culture of judicial assertiveness to compensate for, and in places
repair, dysfunctions in the democratic process.”

Let me refer to two striking instances of judicial activism or
rather judicial legislation in India. The first is the decision of the
Supreme Court in Vishaka. The Court was confronted with the
persistent and pervasive problem of sexual harassment in the
workplace. There was no legislation dealing with this evil. The
Court referring to various international covenants and taking note
of the absence of domestic law occupying the field issued several
directions. These directions included definition of sexual harass-
ment, the preventive steps that can be taken, the disciplinary
action and criminal proceedings that may be adopted for sexual
harassment. The Court also devised a complaints mechanism and
a complaints committee. This judgment, no doubt laudable in
intent and beneficial to the victims of sexual harassment, is a cla-
ssic instance of pro tem ad hoc judicial legislation. This is clear
from its ruling that “these directions would be binding and
enforceable in law until suitable legislation is enacted to occupy
the field.” It is a matter of regret and shame that as yet no legisla-
tion has been enacted by Parliament.

Another instance of judicial legislation is the Supreme Court’s
judgment in Association for Democratic Reforms. The anxiety of
the Court was to deal with political corruption in the context of
elections. The Court issued directions requiring each candidate
seeking election to Parliament or a state legislature to furnish
information on certain matters, namely about past criminal con-
victions, pending criminal cases, assets of the candidate including
those of his or her spouse and of dependants, over-dues of any
public financial institution or government dues, and the educa-
tional qualifications of the candidate.

The reasoning of the Court is this information is necessary in
order to enable citizens to make an informed choice regarding the
selection of candidates which is essential for the healthy function-
ing of democracy in the country.

The vexed problem is; Can the law be “interpreted” or created
to meet and redress the economic and social demands and defi-
ciencies that the judges have identified?

It is in the field of Public Interest Litigation that judicial
activism tends to go haywire. What is often forgotten is that the
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Concluding part of speech by SOLI J
SORABJEE delivered on the occasion
of the Shyama Prasad Mookerjee
Special Lecture

genesis of PIL was for the protection of the fundamental rights of
persons who on account of poverty, indigence or economic and
social disabilities can’t themselves approach the court. PIL was
not and is not meant for rectifying town planning violations or for
enforcing provisions of a municipal law.

Utmost care must be taken not to confuse judicial activism with
judicial showmanship or judicial adventurism. Judicial activism
does not mean a trigger-happy approach of striking down laws
that are unpalatable to the personal predilections of judges.
Judicial activism does not warrant issuing directions and making
orders which are beyond the judicial sphere and do more credit to
the heart than to the head. It is doubtful whether the judiciary can
direct the administration to construct roads and erect buildings, to

gov
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largely depends on the prevailing Situation in a particislar coo\lxtry,
its laws or absence of laws and the level and quality of public
administration. It ultimately depends on the outlook, the tem-
perament, the approach and indeed the personality of the judge.
Is the judiciary mainly concerned with laws of property, contracts
and amalgamations and mergers of companies? Or is it deeply
concerned to uphold and protect the basic human rights of the
people especially those of the exploited and the downtrodden? Is
it taking human suffering seriously and responding to it with sen-
sitivity? Quest for justice, especially social justice, and relief of
human suffering are the paramount motivation for judicial
activism. Although judicial activism and judicial legislation are
controversial it can’t be gainsaid that on balance it has been a
boon. And remember that fundamental rights of our people will
remain ornamental declarations and teasing illusions and will be
translated into living realities and become meaningful if there are
activist, sensitive and sensible judges. And blessed is the country
which possesses such judges in which case judicial activism will
certainly be a boon. I venture to say that India is one such coun-
try. And thank the Almighty for that.
Concluded.

=
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secure lands in a particular locality for accommodating
certain persons or locating some industries, to appoint
managers at a remuneration fixed by the Court or to give
ad-hoc directions for huge monetary payments. Such
orders have serious fiscal and budgetary implications and
are more in the realm of the legislature and the executive.

Courts must not also venture into fields in which they
don’t possess the requisite expertise and where they don't
and can’t get full and effective assistance. Most impor-
tantly, there should be no judicial authoritarianism. If the
law of the land provides for retrenchment compensation
at a certain amount, courts can’t and shouldn’t order
retrenchment compensation at three times or five times
the rate. This kind of cowboy jurisprudence is baneful. It
tends to make the judiciary a super legislature and dis-
turbs the constitutional balance.

Judges must not instill in themselves the belief that the
judiciary can solve all the problems that afflict our nation.
Every matter of public interest cannot be the basis of a
PIL, for example, increase in the price of onions or rail-
way fares or the dilapidated conditions of railway stations
or the retention of the word “Sindh” in our national
anthem. It must also be remembered that the PIL is not a
pill for every ill. Judges should be vigilant to ensure that
genuine Public Interest Litigation does not degenerate in-
to Private Interest Litigation, Political Interest Litigation
and above all Publicity Interest Litigation.

However having said that it must be recognised that
thanks to PIL, the rule of law has been upheld and con-
stitutional values preserved. Numerous under-trial pris-
oners languishing in jails for inordinately iong periods
have been released; persons treated like serfs and held in
bondage have secured freedom and have been rehabili-
tated; inmates of care homes and mental asylums have
been restored their humanity, the condition of workers in
stone quarries and brick kilns and young children workin
in hazardous occupations has undergone a humanisin
change. Thanks to juristic activism in the arena of envi
ronmental and ecological issues, accountability in the use
of hazardous technology has been made possible and has
yielded salutary results.

So, is it permissibie for the judiciary to induige in ad hoc
judicial legislation and display super judicial activism?
The debate is ancient and continuing and I can only say
there is no universal prototype of judicial activism. It
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UDICIAL activism and activist judges have
become buzzwords in the controversy sur-
rounding the role of the judiciary in our
constitutional scheme. These expressions

e rather slippery. It is hard to give these words
any universal definition with a firm content.

According to Collins English Dictionary,
activism is “a policy of taking direct and often
militant action to achieve an end, esp. a politi-
cal or social one.” Webster's New Twentieth
Century Dictionary defines activism as “the doc-
trine or policy of being active or doing things
with decision.” Another dictionary meaning is
“policy of vigorous action”.

In light of these meanings judicial activism
would denote a judiciary which discharges its
functions in a vigorous and decisive manner to
achieve an end. What is that end? Dispensing
justice with a view to righting wrongs or provid-
ing or fashioning remedies where none exist in
the judicial perception.

Under our Constitution Judicial activism
plays a dominant role in public law to which 1
will refer later. It is most gencrally known that
even in private law there have been notable
instances of judicial activism which have had
beneficial consequences.

The thinking in the past was that the role of
the judiciary is merely to decide cases by inter-
preting the Constitution and by applying the
law to a given set of facts before it. This fairytale
about judges not making law has now been jet-
tisoned. As one jurist has said, none now
accepts the “childish fiction that... common
law is not made by judges. but Is a miraculous
something made, by nobody, existing from eter-
nity, and merely declared from time to time by
the judges.”

A classic instance of judicial activism in pri-
vate law in England is the landmark decision of
the House of Lords in Donoghue v Stevenson in
1932, popularly known as the Snail in the
Ginger Beer case. The issue in that case was
whether the manufacturer of an article intend-
ed for consumption and contained in a dark
receptacle which prevented inspection, owed a
duty to the consumer of the article to take care
that there was no noxious element in the article
and whether he neglected such duty and was
consequently, liable for any damage caused to
the consumer by such neglect.

Lord Atkin enumerated the legal principle in
his inimitable way: “The rule that you are to
love your neighbour becomes in law: You must
not injure your neighbour, and the lawyers’
question: Who is my neighbour? receives a
restricted reply. You must take reasonable care
to avoid acts or omissions which you can rea-
sonably foresee would be likely to injure your
neighbour. Who then, in law, is my neighbour?
The answer seems to be persons who are so
closely and directly affected by my act that 1
ought reasonably to have them in contempla-
tion as being so affected when 1 am directing
my mind to the acts or omissions which are
called in question.”

Prior to Donoghue v Stevenson there was no
generally recognised iegal principle which
imposed on a person a duty to take reasonable
care not to injure another. Lord Atkin in
Donoghue evolved a principle which. created a
duty of care emanating from a general relation-
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ship of proximity bused upon foreseeability of
harm. Lord Atkin could certainly be described
as an activist judge.

In 1970 the House of Lords in its decision in
Home Office v Dorset Yacht Co. further devel-
oped the common law of negligence. The
approach of the House of Lords in that case
can .again be described as an activist judicial
approach. This was in contrast to the non-
activist role which was articulated by Viscount
Dilhorne in the said case. According to him,
“we are concerned not with what the law should
be but with what it is. The absence of authority
shows no such duty now exists. If there should
be one, that is, in my view, a matter for the leg-
islatures and not for the courts.”

Subsequently, in 1978 the House of Lords af-
firmed the presumptive duty doctrine in Ams v
London Burrough Council. Lord Scarman, who
recently passed away, dissented and rejected
this type of judicial decision making, stating:
“the objective of the judges is the formulation
of principle. And, if principle inexorably requi-
res a decision which entails a degree of policy
risk, the court’s function is to adjudicate accor-
ding to principle, leaving policy curtailment to
the judgment of Parliament...” Lord Scarman’s
role was clearly not that of an activist judge.

These cases iltustrate there is scope for judi-
cial activism even in private law matters and
that there can be judicial differences on the
subject. Viscount Dilhorne and Lord Scarman
were excellent judges, but their temperament
and outlook were different from that of their
brother judges who were in the activist mode.

An established historical fact is that the com-
mon law of England was made and is continu-
ously being made and evolved by judges who

would be described as “activist”. For example,
the rule of audi alteram partem, that is, that no
person shall be condemned unheard, was
evolved by judges who realised the importance
of prior hearing before taking any action to the
prejudice of a person. The reasoning was that
“although there are no positive words in a
statute requiring that the party shall be heard,
yet the justice of the common law shall supply
the omission of the legislature.”

Another striking instance of judicial activism
is the doctrine of giving reasons for an adverse
decision even when the statute doesn’t express-
ly so provide. For a long time in England no
such duty was imposed on administrators. In
1992 Lord Donaldson of Lymington MR in
Reg. v Civil Service Appeal Board, ex parte
Cunningham held: “I don’t accept that, just
because Parliament has ruled that some tri-
bunals should be required to give reasons for
their decisions, it follows that the common law
is unable to impose a similar requirement upon
other tribunals, if justice so requires.”

The Privy Council in a recent judgment in
Marta Stefan v General Medical Council (1999)
opined that although there was no express ob-
ligation to give reasons in the statute .or the
rules, such an obligation may nevertheless be
found to exist by operation of the common law
as a matter of fairness. An unreasoned order is
like the inscrutable face of the sphinx. That is
not conducive to fair administration.

The rule evolved by the judiciary about giving
reasons promotes good governance because it
(a) ensures transparency and openness in deci-
sion making; (b) minimises arbitrariness and
incorporation of extraneous factors; (c) enables

the aggrieved person to effectively pursue his
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remedy of appeal, revision or review that would
be impossible in the absence of rea-
sons; and (d) satisfies a basic requirement of
fairness and natural justice because the person
who is adversely affected must know why his

application has been rejected or the reason why
his licence has been cancelled.

In India this rule about giving reasons is firm-
ly established. In 1952 Justice Subba Rao in the
Madras High Court evolved this principle in
Vedachala Mudaliar v State of Madras. Later
Supreme Court decisions laid down that rea-
sons must be given in support of a decision both
as a matter of faimess and good administration.
This salutary development would not have
been possible but for judicial activism” dis-
played by “activist judges”. :

In countries where there is a Charter of
Rights or a Bill of Rights, judicial activism is the
rule. That is evidenced by the generous and
purposive interpretation placed upon the Bill of
Rights, an expansive mterpretatlon avmdmg
the austerity of legal tabulism in order to give
meaning and substance to fundamental rights.
The Supreme Court of Canada has deduced
fresh fundamental rights which are not express-
ly mentioned in the Charter. This judicial tech- -
nique provoked a scathing comment from US
judge Robert H Bork, the former solicitor gen-
eral of the USA and President Reagan’s failed
nominee for the Supreme Court. Bork thun-
dered: “The adoption of the Charter, however,
emboldened judges and introduced the era of
judicial activism. For the first time, the judicia-
ry vigorously used its authority to strike down
laws that infringed on what the judges them-
selves considered ﬁmdamental rights not men-
tioned in the Charter...

What Bork overlooks is that there’s hothing
novel about judges adapting the language of the
Constitution so as to apply its values to new sit-
uations. Chief Justice Charles Evans Hughes of
the US Supreme Court stated: “If by the state-
ment that what the Constitution meant at the
time of its adoption it means today it is intend-
ed to say that the great clauses of the Cons-
titution must be confined to the interpretation
which the framers, with the condition and out-
look of their time, would have placed upon
them, the statement carries its own refutation.”

A classic instance of this judicial technique of
deducing fresh rights was adopted by the US
Supreme Court in Griswold v Connecticut or
the Contraceptive case. There was a law in
Connecticut which made the use of contracep-
tives a criminal offence. The police could barge
into a bedroom to "search the sacred precincts
of marital bedrooms for telitale signs of the use
of contraceptives." It was contended that the
statute breached the right of privacy. Privacy is
not expressly mentioned in the US Bill of
Rights. Nonetheless privacy was deduced in
that decision on the reasoning that. “specific
guarantees in the Bill of Rights have penum-
bras, formed by emanations from those guaran-
tees that help give them life and substance.
Vanmxs guarantees create Zones of privacy."

To be concluded.
(The author is former Attomey General for
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.,/SC order to enforce

discipline, nationwide

All plus-2
results by
llli% I/OMQM

[}
OUR LEGAL 6 A
CORRESPONDENT

New Delhi, Jan. 12: The
Supreme Court today ordered
all states and Union territo-
ries to declare 10+2 examina-
tion results by June 10 every
year so that entrance tests for
medical and other profession-
al courses can be held on time.

A bench of Justices Y.K.
Sabharwal, D.M. Dharmadhi-
kari and Tarun Chatterjee set
June 15 as the deadline for bri-

PRESCR

& All state,Union territories ‘
to declare results by June 10

# Students must be ?iven
marksheets by June 15

® Heads of boards will be
held responsible

# Admission to medical
courses to be over by July 25

# By Oct. 31, every state to
file compliance report

@ Chief/health secy to be
penalised for failure

#» Private colleges will be
penalised for exceeding
management quota

# No mid-year admission or
carry-forward of unfilled seats

nging out marksheets and said
heads of education boards wo-
uld be personally liable if the
directive is not followed. How-
ever, Bengal — where plus-2
results were published on July
27 last year — was exempted
from following the deadline
this year.

The omnibus order laid
down 15 guidelines to stream-
line admissions to medical col-
leges.

The court said results of
medical and dental entrance
tests for the current academic
year should be declared before
June 15. The admission pro-
cess, including counselling,
should be over by July 25 and

the correct’vacancy position
intimated by the chief secre-
tary to the directorate general
of health services by July 26.
The head of the institution or
the head of the health depart-
ment of the state should also
verify the vacancy position in
each medical/dental college.

By October 31, the states,
through chief secretaries and
health secretaries, would have
to file a report on admissions
to the DGHS with details
about the adherence to the
time schedule and admission
granted according to the pre-
scribed quotas, including
those of the management, the
state and the all-India quota.
“The recalcitrant states, par-
ticularly officers personally,
will have to face the conse-
quences for violation,” the
order stressed.

By January 31, a report on
feasibility of conducting
counselling through videocon-
ferencing will have to be filed,
the court said. It gave the
DGHS three months to file a
report on the “aspect” of in-
creasing the all-India quota
“from 15 to 20 per cent”.

The court said if any pri-
vate college exceeded its man-
agement quota in an academic
year, its quota shall stand re-
duced for the next year.

The judges ruled against
“mid-stream  admissions”,
admissions in excess of the
total seats or carrying forward
unfilled seats to the next
academic year.

The guidelines came on a
petition that protested against
the delay in conducting coun-
selling by state governments
which resulted in 15 per cent
of all-India quota seatslapsing
to the states’ kitty almost
every year.

The court posted the mat-
ter for further hearing in the
third week of January.
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HT Correspondent
New Delhi, January 12

BAD NEWS for convicted law-
makers with jail sentences of
two years or more. Even though
an appeal pending in a higher
court may save their seats for
the current term of the House,
they are ineligible to file papers
for the next election.

A’ Supreme Court ruling,
clarifying the electoral laws
ahead of the next round of As-
sembly polls, said this today:.

Section 8(4) of the Represen-
tation of the People Act states
that an MLA or MP can’t be dis-
qualified because of conviction
in a criminal case if their ap-
peal is pending in a higher
court. Lawmakers have been
using this immunity to con-
vince returning officers to ac-
cept their nomination papers
for subsequent polls, too.

“The benefit of such a saving
is available only so long as the
House continues to exist and
the person continues to be a
member of a House,” a Bench
headed by Chief Justice R.C.
Lahoti clarified. “It ceases to
apply if the House is dissolved
or the person ceases to be a
member (that is, if the lawmak-
er loses his seat due to some
other reason — for instance,
under the anti-defection law —
ne can’t contest a bypoli).”

The court made the com-
ment while disposing of an
election petition filed by Ram-
esh Dalal against Nafe Singh
from Haryana’s Bahadurgarh
Assembly seat. The latter’s
election was set aside on the
ground that under Section 8(3),

Electhn bar
on convicted

lawmake{ﬁ \_
Cracking the whip

agamst the. con

pending witha .
court. But he/she can't use:
this rule — Sec.8(4) of the
Representation of Peop!e
Act —to escape -
disqualificationrfromthe.
next round of elec :

' Section 8(4) applies only
as fong as the House exists

he was disqualified on the date
of filing nominations.

The Bench of Justices La-
hoti, Shivraj Patil, B.N. Srikr-
ishna, G.P. Mathur and K.G.
Balakrishnan also clarified
that the purpose of Section 8(4)
was not to confer an advantage
on any person but to protect
the House.

“Therefore, it would cease to
apply as soon as the House is
dissolved.... Once the House is
dissolved and a person ceases
to be a member, on the date of
filing of nominations, there is
no difference between him and
any other candidate who is not
a member. Treating such two
persons differently would be
discriminatory and would in-
cur the wrath of Article 14,”
the Bench added.
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Defence set-ups reel
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By Saibal Sen/TNN

Port Blair: Thousands dead,
crores lost, and now it seems the
tsunami has also dealt a hard blow
to the country’s strategic defence
establishments.

As the country’s defence plan-
ners go back to the drawing board,
they reckon it will take a long
time—a year at the least—to re-
gain the advantages India had en-
joyed in the region. In the mean-
time, it will be advantage China,

‘g;av
Nicabar isiards has
o 4 ‘ g
which has reportedly built a run-
way in Coco Island—which it has
taken on lease from Myanmar—
just 35 nautical miles north of the
Andaman and Nicobar archipela-
go, resulting in the country’s only
unified command—the Andaman
and Nicobar Command (ANC)}—
beginning to worry.

The two vital components of
the ANC—the air force and the
navy—have been hit the hardest.
“We were operational right from
Day One. But the whole rebuild-
ing will take at least a year. There
are several things beyond our con-

[T
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trol,” ANC Air Commodore K K
Vijay Kumar said.

The air force’s forward base
supply unit at Car Nicobar has
been reduced to rubble. Only 6,000
feet of the 9,000-foot runway re-
mains. The Air Traffic Control
unit has taken a heavy pounding;
it now operates with just one
satellite phone.

But more than all this, it’s the
state of the manpower that’s wor-
rying the bosses. The 1,700-odd
personnel, who

R A e b

own men and family members die,
are drained psychologically. The
entire lot has to be replaced. “It
took us two days to remove these
men and their families from Car
Nicobar. But some still stayed
back, helping us make 20-odd sor-
ties a day,” said Kumar. “The AN-
36s landed on a kerosene-lamp-lit
runway carrying more than their
capacity. The II-76s, too, carried
more than what they can,” he said.

To boost their morale, the per-
sonnel were given monetary in-
centives, plus a month’s special
leave and the option of joining a

saw 106 of their

‘under tsunami blow

unit of their choice. “But this
means we have to bring in fresh
people here,” Kumar added. The
air force is now scouting for high-
er locales on the western coast of
Car Nicobar to build its adminis-
trative and residential quarters.
“Rarlier, the tribal chiefs did not
allow us. Perhaps now they will re-
alise that we are no aliens and are
here to protect them,” Kumar said.
The navy has not been spared ei-
ther. Its warships are finding it im-
possible to manoeuvre in the
. northern coast-
line of the An-
{ damans—the clos-
98 st point to Coco
X [sland—as the wa-
| ter levels in these
parts have plum-
78 meted. “We fear
P27, the ships will get
grounded,” said
Commander Y Ku-
mar. “Any strate-
gic operation in
| these parts will
L have to be of an
amphibious na-
ture—in  which
troop movement
is aided by ships.
If the ships can-
not manoeuvre,
the military capa-
bilities are severe-
ly dented,” said
Commodore Ra-
jinder Kumar,
commanding offi-
cer, INS Jarawa.
T The navigation-
al marks on some routes have been
washed away by the tsunami.
“Without navigational marks, it is
risky to manoeuvre ships. The sea
waters appear to have increased in
the south,” said a senior official.
The INS Darshak and INS Sagard-
wip, both surveyor ships armed
with underwater sensors, are now
trying to gauge the water depth.
But both are having to help in the
relief effort, which is slowing
their job. “It might take at least a
year to set up fresh routes and nav-
igational marks,” said Com-
modore Kumar.
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“Dual citizenship for

NRIs who left after ./

Janﬁ

By Arunkumar Bhatt

MUMBAI, JAN. 7. Paying rich trib-
utes to the 2.5 million knowl-
edge and opportunity-seeking
Indians settled abroad, the
Prime Minister, Manmohan
Singh, today offered dual citi-
zenship to all those who migrat-
ed from the country after it
became a Republic on January
26, 1950, provided their home
countries allowed them to do
50.

Dr. Singh said he would work
towards the goal of getting Indi-
an citizenship for every single
overseas Indian who wished to
get it. His announcement was
applauded by about 1,900 dele-
gates from the Indian diaspora
in 70 countries at the three-day-
long Third Pravasi Bharatiya Di-
vas that he inaugurated.

The Prime Minister said the
procedure for applying for Indi-

_an citizenship would be simpli-

fied and the Government was
considering options, including
the possibility of issuing smart
cards to overseas citizens.

.The Manmohan Singh Gov-
émment has set up a Ministry of
Overseas Indian Affairs to look
after the interests of the Indian

diaspora and the Pravasi Bhara--.

tiya Divas aims at further ce-
menting their ties with the
motherland.

The Pravasi Divas is celebrat-
ed on January 9 for it was on this
day 90 years ago that the Great
Pravasi (migrant), Mahatma
Gandhi, returned home from
South Africa to lead the country
in its freedom struggle.

The chief guest today was
Jules Rattankoemar Ajodhia,
Vice-President of Suriname,
who is of Indian origin.

Many leading persons of In-
dian origin, including Singa-
pore’s Education Minister, T.
Shanmugaratnam, Leader of
the Opposition of Trinidad and
Tobago, Basdev Pande, Chair-
person of the European Parlia-
ment delegation for South-East
Asia and SAARC, Nina Gill, chief
executive of Cobra Beer, Karan
Bilimoria and tennis star, Vijay
Amritraj, are participating in
the deliberations.

‘Idea of India’

“We speak different languag-
es, we practise different reli-
gions, our cuisine is varied and
so0 is our costume... yet, there is
a unifying idea that binds us all
together, whicli is the idea of In-
dianness,” the Prime Minister
said. He called it “the empire of
minds of the children of Mother
India spread over all continents
including the icy reaches of Ant-
arctica, on which the sun truly
cannot set.”

The Prime Minister said that
since the initiative of 1991 to
liberalise and modernise the In-
dian economy, successive gov-

26, 1950 ,

m Dual citizenship for all overseas Indians who migrated after
January 26, 1950, subject to the laws prevailing in their home country.

] Reglstrahon process of People of Indian Origin (PIO)
for grantmg dual cmzenshlp will be simplified.

i ; uci;on‘ofasmaftcaté  Being

ernments had taken steps that
enabled the Indians abroad to
invest at home.Mr. Ajodhia re-
counted the toil and achieve-
ments of the Indian community
of 24,000 indentured labourers
who worked on sugarcane and

coffee plantations in Surinam,
replacing freed slaves. Many of
them returned to India but
those who stayed back had
struggled and succeeded in
many professions.

See also Page 11

What is dual citizenship

By Amit Baruah

| NEW DELHI, JAN. 7. On Decem-
ber 23, 2003, Parliament
| passed the Citizenship
(Amendment) Act, 2003.
Those eligible to become ci-
tizens of India as on January
26, 1950, could now apply for
dual Indian citizenship.
i ‘Rules giving effect to this
. were notified in March 2004.
Dual citizenship allows
the person to live in India in-
definitely, unlike the Person
of Indian Origin (PIO) card,
which permitted a single stay
for a period of six months.
Dual citizens do not have
voting rights. Neither can
they be, elected to public of-
fice. As per the amended law,
persons of Indian origin who
were citizens of Australia,
Canada, Finland, France,
Greece, Ireland, Israel, Italy,
the Netherlands, New Zeal-
and, Portugal, Cyprus, Swe-
den, Switzerlart,
Kingdom and the" United
States were eligible to apply
for dual citizenship.
Today’s announcement
by the Prime Minister, Man-
mohan Singh, extends dual
i citizenship to all PIOs who
migrated from India after Ja-

nE'WDU
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nuary 26, 1950. It addresses a
major anomaly that restrict-
ed dual citizenship to princi-
pally developed, Western
nations. The Citizenship
(Amendment) Act now needs
to be amended further be-
cause the previous list spec-
ified 16 nations.

Taxation laws applying
to dual citizens are similar to
those applicable to Non-Res-
ident Indians (NRIs). Dual
taxation avoidance agree-
ments signed by India with
other countries are applica-
ble. Any person who has
been at any time a citizen of
Pakistan, Bangladesh or any
other country that the Cen-
tral Government may notify
in future is not entitled to
dual citizenship.

The process of register-
ing dual citizens has already
commenced. Forms can be
filled and submitted to the
Indian collectorate or con-
sulate concernzd. They are
available on the websites of
select Indian  missions
abroad. So far, the process of
registration is slow, informa-
tion with the External Affairs
Ministry suggests.

Obtaining dual citizen-
ship costs $275.
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