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" RITE OF RIGHTS -

he proposed embloyment guarahtee bill
I has an obvious economic angle. What is
being ignored in the debate is another
equally important aspect, that of rights. The bill
proposes to make rural employment for 100 days
every year alegalright. A person who is willing to
work and demands work has to be given a job for at
least 100 days per annum. This right and its impli-
cations need to be explored. The most important
question is whether rural employment can at all
be a right and whether such a right is at all enfor-
ceable. There exists in India a guaranteed right to
education, but this in no way ensures that all chil-
dren of school-going age are actually in schools.
One important feature of any right is the conse-
quence of transgressing such a right. This re-
mains vague in the context of guaranteed rural
employment. Who will be penalized for a breach
of the right? If the rural employment scheme re-
mains unimplemented and if nobody is punished
for this, then over time”the right will become
meaningless. The right to education is already on
that slippery slope. Rights need to be taken seri-
ously. In India, this is often not the case even
among activists with the most noble aims and in-
tentions.

Rights, in jurisprudence, are always predicat-
ed upon duties. The converse is equally true: du-
ties flow from rights. But the duties side of the ros-
ter in the right to rural employment has not been
touched upon in any of the discussions. There has
been no discussion about the failure to perform
the duties that are tied to the right to work for 100
days. This leads to the suspicion, voiced in the pre-
vious paragraph, that this particular right is not
being taken seriously. This suspicion is reinforced
by the fact that the guarantees are being extended
to only 150 backward districts. Moreover, no time-
table for implementation has been mooted. One
apparent reason for not taking the right seriously
is the costs involved. The government has scaled
down the drain on the exchequer to
Rs 10,000 crore per annum. The right to rural em-
ployment, if taken seriously, can make a dent of
nearly Rs 40,000 crore every year. A diluted right,
such as the one proposed, keeps both populists
and a severe drain on the fisc at bay. The economy
of rights has thus been an important part of this
piece of decision-making. The purity of rights
has been diluted by economic compulsions‘)/
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OFFICE OF GOVERNOR

Cy(\/ 0\ A\

he post of Governor has
Tensted ever since the Brit-

ish occupied India in 1757.
His role, however, has changed
since India became indepen-
dent. While all other posts in the
executive and legislature are
elected, the Governor is ap-
pointed, transferred or removed
by the President. The Gover-
nor’s office, according to a 1979
ruling of the Supreme Court, in
the Raghulal Tilak case, “is not
subordinate or subservient to the
government of India, nor is he
accountable to them for the
manner in which he carries out
his functions. His is an indepen-
dent constitutional office which
is not subject to the control of
the government of India. He is
constitutionally the head of
state... without whose assent
there can be no legislation in
exercise of the legislative powers
of the state”.

Whims and fancies

Under Article 156 of the cons-
titution, the Governor shall hold
office during the pleasure of the
President. The Governor is sub-
ject to the whims and fancies of
the Union government. Over the
years, the gubernatorial office
has been reduced to that of a
post office and the Governor
himself has become a part of the
spoils system. When a new gov-
ernment is formed at the Centre,
the President is advised to with-
draw his “pleasure” of the exis-
ting Governors and appoint
people committed to toe the line

of the new government. Unlike
other nominated offices like the
judges of the High Court and the
Supreme Court or members of
the Public Service Commission
who are adequately protected by
the constitution and have been
insulated from summary dismis-
sal by the executive government,
the high office of the Governor
has no such protection. One of
the principal guardians of funda-
mental rights, including Article
14, the Governor does not have
the minimum protection against
arbitrariness which the lowest
rung of the government employ-
ees enjoy.

The pressures of coalition
politics have a deleterious effect
on the office of Governor. The
latest example is the manner in
which the Tamil Nadu Governor,
PS Ramamohan Rao, was re-
moved from office. It is common
knowledge that the DMK, a
crucial constituent of the United
Progressive Alliance govern-
ment at the Centre, wanted
Ramamohan Rao. replaced by

The author, a veteran journalist who

Surjit Singh Barnala although
the latter belongs to the Akali
Dal, a constituent of the opposi-
tion National Democratic Alli-
ance. The official explanation
given by the Union Home
Minister, Shivraj Patil, is that
Ramamohan Rao failed to host
the traditional Independence
Day tea party and that he was
away in Athens watching the
Olympic Games on 15 August.
The Governor was granted leave

been discarded and they are now
seen as political agents of the
party in power at the Centre.

In the early days of Indepen-
dence, some sanctity was attach-
ed to the post of Governor. The
Raj Bhavan occupants were men
of stature. Military ADCs and
liveried attendants kept up the
impression that the Governor
personified grandeur and autho-
rity of the state. In subsequent
years, Raj Bhavans were used as

of absence and to go abroad by
the President with the consent of
the Home and External affairs
ministries. The Home Ministry
could have withheld permission
and advised him not to leave the
country during the Indepen-
dence Day if the tea party was a
constitutional obligation and
crucial for his continuance in
office. The Governor’s explana-
tion that he had no intention of
hosting a tea party this year
because of the gruesome death
of about 100 children in a school
fire in Kumbakonam a few
weeks earlier was not taken into
consideration.

Political agents

In July last the UPA govern-
ment removed the Governors of
Uttar Pradesh, Haryana, Guja-
rat and Goa, claiming their pro-
ximity to the Rashtriya Swayam-
sevak Sangh. The RSS is no
longer a banned organisation
and it is not a crime to be asso-
ciated with it. Subsequently, the
Governors of Bihar, Rajasthan
and Punjab have taken the cue
that the President was about to
withdraw his “pleasure” and
resigned. The UPA government
is bent upon showing the door to
the governors appointed by the
NDA government. The idea of

the dumping ground of rejected

or inconvenient politicians.
Congress and BJP are equally
guilty of devaluing the office.
Since the prime ministership of
Indira Gandhi, governments at
the centre have been clear that
the Governor must conduct him-
self in a manner to benefit the
ruling party.

Surjit Singh Barnala’s refusal
to recommend the dismissal of
the DMK government of M.
Karunanidhi in January 1991
stands out in sharp contrast.
Jayalaliatha with 11 Lok Sabha
members had extracted a pro-
mise from Chandrashekar be-
fore he became Prime Minister
in the autumn of 1990 that he
would dismiss the democratically
elected DMK government in
exchange for the support of the
AIADMK MPs. Barnala was
under pressure from Delhi to
send a report that law and order
have broken down in Tamil
Nadu and the state was ripe for
President’s rule. Finding the law
and order situation in Tamil
Nadu far better than in neigh-
bouring states, Barnala demur-
red. Jayalalitha, who was in
political wilderness, was getting
impatient.

Eventually, Barnala was
summoned to Delhi and asked

Constitutional Head With No Securlty Of Tenure 9- O/‘

prepared in the Union Home
Ministry. Barnala refused and
resigned his governorship. By a
strange quirk of fate, Jayalalitha
as the Chief Minister had to
welcome Barnala as the Cong-
ress-friendly Governor of Tamil
Nadu.

In order to regain past glory,
the constitutional office of the
Governor must be transformed
into something that cannot be
reduced to an agency of the Cen-
tre. But given the constitutional
power of appointment and re-
moval of governors, the Centre
would continue to use them
against state governments ruled
by parties not in sync with the
ruling formation of the Centre.
One way is for Parliament to
enact a law by suitably amending
Article 158 which would lay
down guidelines for the exercise
of power of removal and
transfer.

Extraneous considerations

The Governor is not a em-
ployee of the Union govern-
ment. That only means that he
or she is entitled to constitu-
tional respect and protection of
a far higher degree. The law
should ensure that extraneous
considerations are outside its
purview while appointing and
removing Governors. The law
should also provide for manda-
tory consultation with state gov-
ernments before his appoint-
ment, removal or transfer.

Over the years, a number of
committees, commissions and
legal experts have called for
some criteria to govern the ap-
pointment, of Governors. The
Sarkaria Commission had come
out with the most exhaustive
recommendations and wanted
the original constitutional idea
about Governors to be adhered
to in order to strengthen the fed-
eral nature of the scheme of
governance of the country. A
Governor, it suggested, should
be a detached figure who has not
taken part in active politics.

The National Commission to
Review the working of the
Constitution supported Justice
Sarkaria’s recommendations and
insisted that appointment of
Governor by the President must
be in consultation with the Chief
Minister of the concerned state.
Transfers should not be punitive
and removal could only be for
proven misbehaviour or inca-
pacity after proper adjudication.
Till the law is changed, it could
be laid down that removal can
be for valid reasons, given in
writing in such a manner as to
show that the Governor con-
cerned has for justifiable reasons
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SANCTIONING OF MINISTER’S PROSECUTION

Governor above
94 foablnet SC

Our Legai Correspond

NEW DELHI, Nov. 5. — In a judgme-
nt of far-reaching consequences, the Sup-
reme Court (coram, Hegde, Variava, Sin-
gh, Sema, Sinha, 1J) today ruled that the
Governor is not bound by the Cabinet’s
advice in the matter of grant of sancti-
on to prosecute any minister for any offe-
nce under the Prevention of Corrupti-
on Act and the Indian Penal Code.

If the Governor is satisfied that a prima
facie case exists for prosecution, he may
grant such sanction, even where the Ca-
binet has recommended to the con-
trary, the Supreme Court held. Such san-
ction of the government is mandato-
ry under Section 197 of the CrPC.

“If... the Governor cannot act in his dis-
cretion, there would be a complete break-
down of the rule of law as it would then
be open to state governments to refuse
sanction in spite of overwhelming mater-
ial showing that a prima facie case is
made out. If, in cases where a prima facie
case is made out, sanction to prosecute
high functionaries is refused or with-
held, democracy itself will be at stake. It
would lead to a situation where people in
power may break the law with impunity,
safe in the knowledge that they will not
be prosecuted as sanction will not be
granted,” the court observed.

The court thereby struck down the
Madhya Pradesh High Court order of 10

January, 2003, ruling that the the grant of
sanction was not a function which could be
exercised by the Governor “in his discre-
tion” within the meaning of these wor-
ds as used in Article 163 of the Constitution.

The HC held that the Governor
could not act contrary to the “aid and advi-
ce” of the council of ministers.

The HC order came on an appeal by two
Madhya Pradesh ministers, Mr Rajend-
er K Singh and Mr Bisahu Ram Yadav, wh-
ose  prosecution  were  sanction-
ed by the Governor in connection
with a case involving the illegal “relea-
se” of 7.5 acres of land to the original own-
ers after it had been acquired by the Indo-
re Development Authority. The Lokayu-
kta had earlier held that there
were sufficient grounds for prosecuting the
two ministers under Sec. 13(1)(d) re-
ad with Sec. 13(2) of the PCA, 19-
83, and Sec. 120B of the IPC. The sta-
te council of ministers had refused to
grant such sanction. The MP Special Poli-
ce Establishment came in appeal agai-
nst the HC order to the Supreme Cou-
rt which set it aside. “In this, on the mate-
rial disclosed by the report of the Lokayuk-
ta, it could not have been conclud-
ed, at the prima facie stage, that no ca-
se was made out... We have no- hesitati-
on to hold that the decision of the coun-
cil of ministers was ex-facie irratio-
nal whereas the decision of the Govqga/
or was legal,” it said.

THE STATESMAN
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HE INDIAN Constitu-
tion. today is far differ-
ent in content and
concerns from what it
was at the commencement of
the Republic. The original text
has undergone many changes,
some of which are beyond the
imagination of even the frame-
rs of the Constitution. Parlia-
ment made nearly 100
amendments, some inconse-
quential in nature, some cor-
" rective of the distortions that
had crept in, and still others to
advance developmental goals.
As compared to this, what
the Supreme Court has done
through a couple of judgments
is indeed radical enough to al-
ter the very character of the
Constitution as originally con-
ceived by the Constituent As-
sembly. Among such radical
changes rendered by the Court
are the discovery of the “basic
features” beyond the amending
powers of Parliament, the in-
troduction of the “due process

clause” in its substantive and
procedural aspects in the read-
ing of Article 21 and Article 14,
and the, generation of numer-
ous rights and freedoms not ex-
pressly given in Part Il of the
Constitution.

In doing so, the Supreme
Court has assumed powers that
many constitutional scholars
believe do not belong to it. How
did it happen and why are
questions seldom asked?

Accountability

What is at stake is the way
WE, THE PEOPLE OF INDIA
have resolved to govern our-
selves and the manner in which
human rights and democratic
accountability are sought to be
achieved under a federal polity.
In the final analysis in any con-
stitutional democracy, power
resides with the people and it is
exercised through the rule of
law reflecting their collective
will. Constitutional institutions
are only instruments that exer-

HD b

All ﬂ}e three wings of the state are creatures of the Constitution and are bound
by it. There has to be complementarity among the constitutional institutions
and no one institution can claim superiority over the other. Nevertheless,
in a system governed by a written Constitution, there has to be
necessarily an independent judiciary, says N.R. Madhava Menon.

cise limited power in a system
where power is divided and op-
erated through checks and
balances.

Having critiqued the role of
the Court in shaping the Con-
stitution (see accompanying
boxes) in its new avatar, it is
important to see how the other
two organs of Government per-
formed in order to decide
whether a change is warranted
now and, if so, how it is to be
achieved.

The Constitution of a nation
is a living thing and must be al-
lowed t6 evolve naturally unless
a revolution overtakes it. Any
attempt to redraft the Constitu-

tion in its essential elements is
fraught with unforeseen conse-
quences. At the same time, de-
bating the strengths and
weaknesses of the system and
proposing alternative courses
of action is the democratic way
of building public opinion to-
wards change and progress.
The former Chief Justice of
India, Dr. AS. Anand, in his
Millennium Law Lectures (Oc-
tober 1999) at the Kerala High
Court Advocate’s Association,
while defending judicial activ-
ism emphasised the need for
caution to ensure that activism
does not become “judicial ad-
venturism.” Otherwise, he

The

HE IMPORTATION of

I the “due  process

clause,” consciously de-
leted at the time of framing the
Constitution, has led to a deci-
sive supremacy of the judiciary
over all other branches of Gov-
ernment. The Supreme Court
judgment in the Maneka
Gandhi Case (AIR 1978 SC
597), while interpreting equal-
ity before law (Article 14), said
that all Articles on Fundamen-
tal Rights bear a relationship
with one another and any law
depriving a person of any of
the liberties or freedoms must
not only satisfy the require-
ments of Article 21 (procedure
established by law) and Article
19 (equality before the law).
Reading the principle of “rea-
sonableness” or non-arbitrari-
ness as an essential attribute of
equality impacting on the free-
doms under Article 21, is in-
deed a clever way of
introducing the “due process
clause” in place of the “proce-
dure established by law” provi-
sion in that Article.

Justice Krishna Iyer in his
separate but concurring judg-
ment declared that “law is rea-
sonable law, not any enacted
piece.”

He further said in the Sunil
Batra Case (AIR 1978 SC 1675)

due process clause

that though the Constitution
had no “due process” provi-
sion, yet after the Maneka
Gandhi Case judgment the
consequence was the same.

Undefined doctrine

By a stroke of the pen, the
Supreme Court changed the
course of constitutional law
since then. The all-pervasive
“brooding omnipresence of
reasonableness” the court dis-
covered in the equality guar-
antee (Article 14) led to the
undefined and undefinable
“reasonableness” doctrine, the
Brahmastra, so to say, in the
hands of Supreme Court judg-
es.

One can argue that if Article
14 were to be read like that,
what was the necessity of stip-
ulating reasonable restrictions
in considerable details in Arti-
cle 19(2) to (6). Perhaps in the
light of the new interpretation,
all rights and freedoms and
their scope can be articulated
from Article 14 only, making
the rest of Part III almost re-
dundant.

“Due process” today has
such meaning and scope as
judges from time to time might
give to it. By re-interpreting
Articles 14, 19 and 21 and by
refusing to take note of the re-

jection of the “due process
clause” in the Constituent As-
sembly, the judges have given
to themselves the unchallen-
geable authority to strike down
any legislation or other state
action solely on the ground
that it does not appear to them
to be “reasonable, just and
fair.”

Inherent danger

Some see.in this act a
“naked usurpation of the legis-
lative function under the thin
guise of interpretation.” Judi-
cial law-making increasingly
has become the order of the
day and is welcomed by a large
body of people who seem to
have become disenchanted
with the uncertainties of the
electoral and - parliamentary
processes. But the danger in-
herent in such a position is
there for every thinking person
knowledgeable about history
to see.

Today it may appear to be a
better choice; but what is at
stake is the very foundation of
democracy and democratic
form of Government. That is
why the Supreme Court itself
on several occasions has re-
minded us that absolute power
is anathema to our constitu-
tional order.

Criticising the role of the
American Supreme Court’s
continuing revision of the
Constitution using the Four-
teenth Amendment and under
the guise of interpretation,
many scholars and even judg-
es of that country have warned
of the dangers involved in such
an extraordinary role, “that of
the nation’s paramount poli-
cy-maker, a super legislature.”
The Court was not empowered
to rewrite the Constitution; it
was specifically barred from
policy-making, no matter how
humane or justifiable its pur-
pose, wrote a reputed jurist
(see Raoul Berger, Government
By Judiciary - The Transforma-
tion of the Fourteenth Amend-

ment, Harvard University
Press, 1977).
The comments on the

American Supreme Court’s
role in exercising powers of
amendment equally applies to
the Indian Supreme Court’s
assumption of extraordinary
powers under the “basic struc-
ture” doctrine and the “due
process clause”, both alien to
the text and history of the Indi-
an Constitution. The threat in-
volved is to the democratic
system itself, which indeed is a
basic structure if there is one.
— N.RMM

.
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warned, it might “lead to chaos
and people would not know
which organ of the state to look
for to stop abuse or misuse of
power.” Quoting approvingly
the observations in respect of
policy-making of Lord Justice
Lawton in the Laker Airways
Case (1977(2) WLR 234 at 267),
he reiterated the principle that
“ ... the role of the judge is that
of a referee. I can blow my judi-
cial whistle when the ball goes
out of play; but when the game
restarts I must neither take part
in it por tell the players how to
play.” Dr. Anand added that the
“judicial whistle needs to be
blown for a purpose and with
caution. It needs to be remem-
bered that Court cannot run the
Government. The Courts have
the duty of implementing the
constitutional safeguards that
protect individual rights but
they cannot push back the lim-
its of the Constitution to ac-
commodate the challenged
violation.”

Lack of remedy

Wise words indeed for judges
to remember. The problem,
however, is the absence of an
effective remedy when judges
cross the Lakshman Rekha con-
sciously or otherwise, leaving
no remedy to restore the con-
stitutional balance. Such situa-
tions may be rare but they do
exist. All the three wings of the
state are creatures of the Con-
stitution and are bound by it. As
coordinate organs of the state
there is to be complementarity
among the constitutional insti-
tutions and no one institution
can claim superiority over the
other. Nevertheless, in a federal
system governed by a written
Constitution, there has to be
necessarily an independent ju-
diciary capable of resolving dis-
putes between the federating
units and the Centre as well as
to judge the constitutionality of
legislative and executive action
in terms of the guaranteed
rights of citizens. For the pro-
gress of the nation it is imper-
ative that all the three wings of
the state function in complete
harmony.

‘Unfortunately, on many oc-
casions this did not happen and
issues to be decided through
political and legislative proc-
esses were brought before the
courts for adjudication. While
so adjudicating, courts have to
review the constitutionality of
the law and interpret its scope
vis-a-vis the powers given un-
der the Constitution.

In doing so it is not to be un-
derstood that the Court is a su-
per legislature and sits in
judgment on the wisdom of

policies adopted by the legisla-
ture. 1t is only ensuring the ob-
servance of the provisions of
the Constitution, which is the
legitimate function of the
Court. Judicial review is funda-
mental to the rule of law though
prima facie it may appear to a
layman as anti-democratic and
elitist. Courts of law are crea-
tures of the Constitution and
can act only within the sphere
of its jurisdiction.

There are at least two types of
situations in which the Court
took an activist posture and ei-
ther assumed a legislative role
or attempted to directly under-
take governance. The first type
of situation is where gaps and
ambiguities exist in the law or
where the full protection of
Fundamental Rights warranted
enunciation of a new policy or
extension of an existing policy
in conformity with the consti-
tutional scheme and the inter-
national obligations of the
State. The Visakha Case judg-
ment (1997(6) SCC 241) and the
Lakshmi Nath Pandey Case
(1984(2) SCC 244) are examples
of this type of judicial activism
in the legislative sphere. The
expansion of the right to life
under Article 21, invoking the
Directive Principles, is another
example of activism in areas le-
gitimately belonging to the
legislature.

The second type of situation
in which the Court proactively
involved itself in what is gener-
ally called the executive func-
tion, is where the laws are left
unimplemented for whatever
reasons and individual rights or
public interest are adversely af-
fected thereby. Many decisions
on environmental law, direct-
ing executive action even where
budgetary re-allocation is re-
quired are illustrative of judicial
intervention in the executive
sphere. An extreme example of
this type of judicial activism is
the Vineet Narain Case (AIR
1996 SC 3386) where through
the devise of continuing man-
damus the Supreme Court di-
rected the investigation of
high-level corruption and mon-
itored its progress till its com-
pletion with the iiling ot the
chargesheet.

Cause of justice

From the perspective of the
judiciary it was only attempting
to achieve the constitutional
purpose in the best way it felt
appropriate in the situation. In
the process it did advance the
cause of justice and ensured
proper implementation of the
rule of law. However, from the
perspective of the legislature, it
was usurpation of its powers

and functions. The executive
argued that the court was in ef-
fect running the Government
the way it considered desirable.

Both raised the issue of judi-
cial accountability, the demise
of the doctrine of separation of
powers, and the negation of
checks and balances in the con-
stitutional scheme. The judici-
ary defended itself by saying
that the court acted only in ar-
eas where there was legislative
vacuum in the field of human
rights and that its action only
strengthened democracy and
the common man’s faith in the
rule of law (Dr. A.S. Anand, Mil-
lennium Lecture reproduced in
Law & Justice edited by Soli So-
rabjee, Universal 2004).

Where does this discussion
on judicial role in constitution-
al law-making lead one in terms
of parliamentary democracy,
democratic accountability and
constitutional governance? The
answer depends on how one
perceives the performance of
the executive and legislative
wings of the state and what
constitutes public interest in
the given situation. It is difficult
to resolve this question in terms
of the original intent of the con-
stitution-makers or the pre-
sumed will of WE, THE PEOPLE
OF INDIA. Nor can it be ad-
dressed by textbook definitions
of democracy, the rule of law
and constitutional governance.

Accountability, of course; is a
key issue. The over-concentra-
tion of power in any one insti-
tution is inimical to democratic
accountability and good gov-
ernance. There is need for re-
straint and the development of
healthy constitutional conven-
tions and practices. In the pre-
sent context, judicial
appointments, judicial inde-
pendence and judicial account-
ability are issues that warrant
informed and responsible de-
bate if parliamentary govern-
ment is to remain the central
theme of Indian democracy.

Not in India alone

The problems are not pecu-
liar to India either. In 1998 a
joint colloquium was organised
in London sponsored by the
Commonwealth Parliamentary
Association, the Common-
wealth Lawyers’ Association
and the Commonwealth Judg-
es’ Association on “Parliamen-
tary Supremacy and Judicial
Independence.” It adopted a
set of guidelines on Good Prac-
tice Governing Relations Be-
tween the Executive,
Parliament and the Judiciary in
the Promotion of Good Govern-
ance, the Rule of Law and Hu-
man Rights. In relation to
Parliament and the judiciary,
the following guideline was
adopted which speaks of the
delicate balance and the re-
straint and responsibility each
institution must 'demonstrate
in the exercise of power within
its own constitutional sphere so
as not to encroach on the legiti-
mate discharge of constitution-
al  functions by  other

Judiciary

institutions. The guideline
stated: “The legislative function
is the primary responsibility of
parliament as the elected body
representing the people. Judges
may be constructive and pur-
posive in the interpretation of
legislation, but must not usurp
Parliament’s legislative func-
tion. Courts should have the
power to declare legislation to
be unconstitutional and of no
legal effect. However, there
may be circumstances where
the appropriate remedy would
be for the court to declare the
incompatibility of a statute
with the Constitution, leaving it
to the legislature to take reme-
dial measures.”

In conclusion, it is worth-
while to recall the views of the
Hon’ble Justice Pierre Olivier of
South Africa. He was highly
critical of the Westminster
model of parliamentary sover-
eignty which proved powerless
to protect the peopie of apar-
theid South Africa from unjust
laws passed by a Parliament
which was a rubber stamp of a
tyrannical executive. Judge Oli-
vier painted a vivid picture of
the intolerable position in
which South African judges
were placed in having to apply
oppressive laws in relation to
which the possibility of judicial
review was carefully excluded.
Even judicial review of execu-
tive action was emasculated by
laws  conferring draconian
powers upon the executive.

Does this description of the
erstwhile South African model
of Parliamentary supremacy
strike any parallel with the state
of Parliament during the Emer-
gency period in India? If so,
there is reason to let the “basic
structure” doctrine remain in
Indian Constitutional Law de-
spite the threat of “judicial ac-
tivism” upsetting the
democratic balance of power.
The issue cannot be reselved by
declaring that in India the Con-
stitution is supreme. This is be-
cause of the vastness of the
power of judicial review the
courts have assumed and the
limitations on amending power
of Parliament again developed
through judicial interpretation.
The proposition that “Constitu-
tion is what the judges say it is”
cannot be accepted under any
democratic scheme of govern-
ance. Particularly when there is
no clarity or certainty as to the
nature, number and scope of
unamendable basic features of
the Constitution. In the circum-
stances, tne avdilaple opuons
are a national debate on the is-
sue and possibly a referendum
on scope and procedure of
amendment of so-called basic
features and/or a review of the
whole situation by the full
Court of 26 judges of the Su-
preme Court after issuing no-
tices to all the stakeholders.

(Dr. Madhava Menon is Di-
rector, National Judicial Acade-
my, Bhopal. The opinions
expressed are his personal views
only.)

The basic features

FIVE-JUDGE Bench of
Athe Supreme Court in
the Sankari Prasad case
(AIR 1951 SC 458) unanimous-
ly held within a year of the
commencement of the Consti-
tution that Parliament had un-
fettered power to amend the
Constitution. This position
was reiterated by majority in
the Sajjan Singh Case (AIR
1965 SC 845) 15 years later
though a minority view doubt-
ed the amendability of Funda-
mental Rights.

The settled law on Parlia-
ment’s power to amend any
part of the Constitution was
reversed in the 11-judge Bench
decision in the Golaknath Case
(AIR 1967 SC 1643) by a narrow
majority of 6 to 5. Chief Justice
Subha Rao in effect ruled that
Fundamental Rights cannot be
abrogated even by an amend-
ment of the Constitution be-
cause amendments are also
laws within the meaning of Ar-
ticle 13. The shift in the Court’s
perception can be understood
only in terms of the socio-po-
litical developments of the
times.

The repeated judicial inter-
ventions against abolition of
zamindari and land reform
laws based on inadequacy of
compensation under the right
to property guarantee did cre-
ate distrust between Parlia-
ment and Judiciary, each
claiming to interpret constitu-
tional intent in opposing fash-
ion. Parliament ultimately
won, though in the process
people lost a valuable right
originally guaranteed as a fun-
damental right under the Con-
stitution. (Right to Property
(Article 31) deleted from Part
1 by Constitution (Forty
Fourth Amendment) Act,
1978).

‘Cannot be altered’

The birth of the basic fea-
ture doctrine happened in the
Keshavananda Bharati Case

(AIR 1973 SC 1461). Thirteen
judges by a majority of 7 to 6
overruled the decision in the
Golaknath case to declare that
the Constitution has certain
“basic features” that cannot be
altered or destroyed at all
through the amending proc-
ess. To the extent Fundamen-
tal Rights are part of the “basic
features” they are unamenda-
ble. It is difficult to explain
how and where the majority of
judges in the Kesavananda
Bharati Case discovered this
unique doctrine to curtail par-
liamentary power of amend-
ment, which the Court itself
repeatedly said before was un-
fettered. Does the Court have
such a power as part of the ju-
dicial review or in its inherent
jurisdiction? Interpretation of
which provision of the Consti-
tution can lead to such a re-
sult? Can such a thin majority
of just one judge re-write the
constitutional text to make a
substantial dent in distribu-
tion of powers and erosion of
parliamentary authority in leg-
islative business?

While these and related
questions were debated again
and again, the basic structure
doctrine has been acted upon
by the court thereby establish-
ing judicial supremacy on
matters of constitutional prin-
ciples and policies. Dr. Am-
bedkar, Chairman of the
Drafting  Committee, ex-
pressed himself against such a
claim by the Supreme Court.
So did Jawaharlal Nehru. Both
felt that such a situation would
not emerge given the clarity of
the text of Article 368. In fact, it
is pertinent to point out the
Parliamentary political system
was chosen for India because
of a desire to have a strong ex-
ecutive government in the
context of the political situa-
tion arising out of Partition
and the integration of States.
Parliamentary sovereignty, an
associated legal paradigm of

strong executive government,
became a powerful institution-
al fact in the working of the
Constitution.

Lurking fear

However, lawyers and judg-
es brought up in the legacy of
the Common Law culture pro-
jected the argument that Par-
liament is only a creature of
the Constitution and therefore
primacy is with the Constitu-
tion. This logic paved the way
for the acceptance of the law
declared by judges having pri-
ority over all enacted law in-
cluding constitutional
amendments. In all these,
there was a lurking fear of Par-
liament not respecting Funda-
mental Rights to the same
degree as the judges thought
the Constitution demanded.
The “basic structure” doctrine,
which the minority judges
(Mudholkar J. and Hidayatulla
].) hinted at in the Sajan Singh
Case (AIR 1965 SC 845}, came
in as a solid shield against
claim of Parliamentary su-
premacy in the matter of
amendments even in the face
of the explicit language of Arti-
cle 368.

The question is not whether
such an ingenious interpreta-
tion blocking unfettered dis-
cretion to Parliament on
amending the Constitution
has done some good against
the uncertainties of majoritar-
ian politics or whether the
Constitution is safe in the
hands of the Court rather than
of Parliament. The question is
whether the people operating
through a representative par-
liament are helpless to deter-
mine the structure and quality
of governance and whether a
small, often divided, set of ap-
pointed judges can replace
democratic judgment on “ba-
sic features,” whatever it
means.

One cannot forget that the
judgment in the ADM Jabalpur

Case (AIR 1976 SC 1207) also
came from the very same court
where it unhesitatingly ap-
proved the suspension of the
right to life and liberty under
Emergency laws. The difficulty
arises because of the uncer-
tainty of so-called “basic fea-
tures” and the inclination of
the court to change its inter-
pretation by narrow majorities
from time to time.

Discomforting questions

Secularism was declared a
basic feature in the S.R. Bom-
mai Case (AIR 1994 SC 1918).
Presumably, socialism as in-
terpreted by the Supreme
Court in the nationalisation
era is also a basic feature. If so,
it may raise several questions
for policy-planners now in-
volved in disinvestment and
privatisation, which the court
alone can clarify. Judicial re-
view and judicial independ-
ence are considered part of
“basic features.” When the
court claims exclusive jurisdic-
tion in deciding judicial ap-
pointments to superior courts,
interpreting the written text
that way, and limits power ex-
pressly given to the Executive
by the Constitution, it is legiti-
mate to ask whether we are
heading for an arrangement
contrary to the spirit of parlia-
mentary democracy and con-
centration of unfettered power
in one institution which, inci-
dentally, is not an elected
body. Can one proceed on the
assumption that judges cannot
go wrong and what they decide
would always be in the best in-
terests of the people? Or is it
that people themselves do not
know their interests and they
need to be told by an expert
body? These are discomforting
questions that loom large in
the whenever controversial de-
cisions *on popular issues are
rendered by the court. —
N.R.M.M. -



BHUBANESWAR, Sept.
19. — Legal luminary Mr
Soli J Sorabjee today regre-
tted that the Constitution
Review Commission’s reco-
mmendations have never
been discussed or debated

in Parliament, because
other issues take prece-
dence. He was addressing a
seminar here on citizens’
responsibilities and the
Constitution. The seminar
was organised by the Orissa
Civil Liberty Forum.
Sarcasm was evident in
his apprehension that the

anel%never debated:

recommendati rﬂx which
include the neeg to incor-
porate the right to vote to
the list of duties in 51 (A)
may gather dust. He also
referred to the proposed
“no work no allowance”
Bill, advocated by Mr Fali
Nariman, saying there wou-
1d be near unanimity in rej-
ecting such an enactment.
He also felt that the anti-
defection law needed to be
strengthened, by giving the
power of examining a per-
son’s defection to the
Election Commission, rat-
her than the Speaker. Mr
Sorabjee underscored two
of the 10 fundamental dut-

ies listed in Article 51(A)
-— promoting harmony, the
spirit of brotherhood tran-
scending religion, dignity of
women and the develop-
ment of a scientific temper,
humanism and spirit of ing-
uiry. He also felt that the
freedom to dissent was un-
der siege, adding that relig-
ion and superstition have a
greater hold on the masses.
The problem was how to
enforce the duties enshri-
ned in Article 51 (A), he
said, rather than legal
sanction and penalties,
before stressing on social
efforts and education.
The concept of duties

1 -1
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Sorabjee

and citizens’ responsibili-
ties did not emanate from
the Swran Singh Commi-
ttee, he said. It has been a
part of our tradition. The
Bhagawad Gita emphasises
the significance of duties,
when it states: “Your duty
is your right.”

He was candid in saying
that he hated the 42nd Am-
endment as a totalitarian
move. Mr Justice AK Pat-
naik and Mr Justice BP Das
of the Orissa High Court
also spoke about fundame-
ntal duties and Article 51
(A). Orissa advocate-gen-
eral Mr BK Mohanty also
delivered a brief speech.
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“PM regrets

corruption

in Jud1c1a;y
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New Delhi, September 18

VOICING CONCERN over grow-
ing instances of corruption in
the judiciary, Prime Minister
Manmohan Singh said today
that the judiciary should do
some “soul searching” to en-
hance accountability and trans-

parency in its functioning.

Inaugurating the third confer-
ence of chief justices and the
chief ministers at Vigyan Bha-
van, Singh said, “A mechanism
of accountability, conceived and
implemented by the judiciary it-

© self, is the surest way to ensure

judicial independence.”

He also regretted delays and
arrears in the judiciary and said
that the government was com-
mitted to “provide whatever
support (is) necessary to cut de-
lays in high courts and lower

levels of judiciary”.

But he was all praise for the
Supreme Court for having dis-
charged its responsibility as the
custodian and watchdog of the
fundamental rights of citizens.

“The Supreme Court of India
is a shining symbol of the great
faith our people have in judici-
ary and has also earned high
praise all over the world,” the

Prime Minister said.

As if responding to his con-
cerns, Chief Justice of India
R.C. Lahoti proclaimed the year
2005 the “Year of Excellence in
Judiciary” and pledged utmost
efforts to reduce arrears with-
out sacrificing quality, and rise
to the highest standards of con-

duct and behaviour.

There would be no place for
corruption or indolence in the
system. “I mean business,” he
said, adding, “Cracking of whip
on those who by their conduct or
behaviour do not deserve to be
members of an ideal judiciary

has already commenced.”
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NEW DELHI, Sept. 6. — The Supreme
Court (coram, Hegde, Sinha, JJ) today
stayed proceedings initiated by the Bihar
government in an Araria court to with-
draw a case of attempt to murder and
possession of arms under the Arms and
Explosives Act against Union minister
Md Taslimuddin.

The Bench also issued notice to the
Union government, the Bihar govern-
ment and the RJD MP in this regard.
During resumed hearing in the case, the
court made several adverse references to
the “mortal hurry” in which the non-bail-
able arrest warrant issued against Md
Taslimuddin had been suspended by the
local court. On 14 August, the application
was moved late in the day and the NBW
suspended the same day, it observed.

Appearing for the Delhi Study Group,
which has filed a petition on the matter,
senior counsel Mr Mukul Rohtagi drew
the court’s attention to the haste with
which the NBW pending for years had

THE cTA TSN

SC stays proceedmgs
7% in Taslimuddin case

been suspended soon after the hew gov-
ernment took over in May and moved to
have the case withdrawn.

“This is a fit case for transfer outside
the state,” he said, pointing at the way the
public prosecutor in the state had sought
suspension of the NBW on the ground
that the state had initiated a move to have
the case against him withdrawn.

“Soon after the new government took
over, in July the state has a turn of
heart. This is not a case that can be
withdrawn without the Centre’s permis-
sion,” he said.

Taslimuddin’s counsel, Mr L. Nagesh-
war Rao, contested the locus standi of the
petitioner saying that the Delhi Study
Group was in fact a front of former Un-
ion minister Mr Shahnawaz Hussein, who
lost the polls to his client. -

He pieaded that the Supreme Court in-
tervene in the matter, only after the local
court, before which it is likely to come up
on 8 September, comes out with its order
on whether it would accept the state’s
plea to withdraw the case. But the court
dismissed his plea.
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New Delhi: The Supreme Court on
Monday entrusted the advocate gener-
al of Gujarat the task of reviewing the
decision of the state law department
not to file appeals in over 200 riot cas-
es where the accused have been ac-
quitted by the trial court.

It is a practice in all the states that
the public prosecutor, in a criminal
| case, gives a report to the law depart-
ment about the acquittal in a case sug-
gesting whether or not to file appeals
in the higher court. Resorting to this
unprecedented measure, a bench com-
prising justice Ruma Pal, Justice S B
Sinha and Justice S H Kapadia said
the AG would scrutinise all the orders
of acquittal given by the trial courts
and suggest whether or not an appeal
should be filed in these cases.

Going a step further, the bench said,
in future, in all cases pertaining to ac-
quittals in riots cases, the AG’s view
would be taken by the law department
before deciding whether or not an ap-
peal should be preferred by the state.

The court gave him four months
time to go through the files and then
file a report before it stating the
progress in the matter. Last week, the
court had formed a 10-member com-
mittee of top police officials in the

state to consider whether or not it was
required to reopen the cases earlier
closed by the investigating officer.
Meanwhile, the court stayed the tri-
al proceedings in a case pertaining to
killing of two British nationals by a
mob during the post-Godhra riots on a
petition filed by their relative Imran
Mohammad Salim Dawood. The peti-
tioner has sought CBI probe into the
case and its transfer outside Gujarat.
Appearing for the petitioner, senior
advocate Indira Jaising alleged that
the Gujarat police showed complete
apathy in the case and did not even re-
cover the body of the victims. agencies

za NE wih)




“uoneniqIe JO AISUIORUI SALE)
-[NSUOO 31} YFNOIL SAPILUSI SNOLIBA
Y008 pnod soakojdrs JusWILIA0S
pue ‘oonou Aep-H1 SWALS 19138 LIS
vo 08 pnoo sanimn orqnd Ut SISIOM
[eLISTpUT S93US 0 1Y3LE 31y 0} PPN
-5 219M PUER 19V SaIndsi(] [eLusnpuy
A1 AQ PIUIAAOS A1oM SIONIOM [eLh)
-snpui pres uneyoed ‘Ajdaz sig ug
‘I 18 2LIS O PIMO[B 3¢ JOU Proys

SOLIDULOL [0 1O SISO SE YoNS S0

-I3s fenjuasse Suruuewr savAojdurd
319} oga “(8u0D) YBUIG LIPUSAURIY
SEM JONBI AL} U0 MIJAJUSISIp JByM
-oU10s & 0¥k} 0) JoqUISW A{uo oy T,
‘Ppraay) TINZISA0 ) uon
~ATOUT JUSUIILIDAOS O] PUetUap 341
P03 (D) UEULSIEYPRA A PUe
“(@ry) eyr yreunyded (AR AEpeR

9yjL1)s 0} 3 =o 3_?_? 7S e}y SdIN |

peselq eIpuasd( (ds) Feunty eip
~uoreYyS (BUSS ANS) 31900 Jureury Fur
-prpou ‘SISQUISW IYI0 [eISADS PIIST]
10U I9M SSUIeU oY) ySnoyiy
"PIPISA DS 34} OPLN 0} UOREISII]
2w Suuiq pue sjepuew oy 1adsar
PINOYS JUSWIUIAA0E V) YL, Jusw
-u19A03 V(N SSep Supjiom-nue,,
pue odoad-nue,, o) Mo Sunoa Aq
Anunoo 2 Jo 1591 9y} pey Se Sudal
veyfefeAef ay) JO UONoe ATeniqre oy}
Jsurede QJEpURUL, & USALS Pey npeN
fruref, yo ajdoad oy pres eweyoy
"peppe 3y ‘ uny 1oy3snf, jou pue, 3108
-Q1J5e],, © Se Pasn Sem J pue s[3anns
asuowmu Iofye ssep Fumjiom oy Aq
poures usaq pey SIS 03 YBH Y L,
“J1Inoge SUNOU 3UOP
pey jusuneaod VN o3 ang (1o

-19 Addey jou 210 om) Uy unpU
ysmpy nyq wingy,, ‘pres pey saded
-feA 901pIoA DS L} UO 20UE]S S UL
-uraA08 YN 91 moge sokedlep
weysg ey Jopstur aumid 1ouLoy

payse peyj Jopes| Homn dper) 19YJo -

-ue pue oy uaym pres eidndseq
"PIES SIA] [EX10ADS ‘SUORIPEI]

SNBIOWSP SBIPUT PAIOALe Ing SId -

-310Mm Jo JyBur o 3snf 10U poje[oIA 1P
-107)S 911 PUE ‘2[0UM & SSejo Sunjiom
ay} 0} Inq soakojdwe JueuALIoA0S
01 1snf ore[1 10U PIP INSST YL
‘saafordurs Justrrosod Surins
1sureSe uonoE SJUSWIUIAA0S TpeN
[FUEg, 9Y) 03 Poje|al 952 & yim Jul
-[eop sem 1nod xadyy 9y} Uaym LS
03 W3u oy IsureSe @O 199190,

.S oy 3surede A1ono ay3 poj eydnd

-Se(] sepning pue (NJD) BUBYY
qepnseq  SIN YT “Ionred
~oNSsy ) SSNO
-stp 03 sanued [eonrjod [fe Jo s1opes)
30 Sumoout v Sured Jo eapi oy 0)
Jado,, sem JuowuIoacs o pres ose
s oY) ‘edfIapeyD. Yreuwos
Ioyeadg jo Sundwoid oy 1y
“SISHIOM JO $3591)UT 33 309301d 0)
JUSUNIUIOD S JUSWIA08 V) Y
SUIISPUN 0} JUIUIRISOLJ WnUNUIA
uourtuo.y Iy Jo suonxod o peal
IOASMOY “SH 'S9AOWI 2IMINY S Ul
-woa0d oy frassx 03 odoxd,, oq jou

PINOM 1i DI0JOISY) PUB  MOIASI ISP

-UI,, SEA ONSSTAATISTIS ST U0 JOIPIOA
DS 9Y plps HNBYIE YsoIng [oulios
-I3d JO 1281

coucuﬁa oy o Aidor sy ug

Tc 9%

Qﬁmmu 3} UO uonour,

“10IPI9A S LIN0d Xady 2ty JsureSe
(d1S) uonnad oaeay [ewads & 9a0W
10 13U [eynowepUnRy € SIS 03 1YSu
a3 Supyew uonersi3er e ur Suriq roy)
19 JUSWILIdAOS AU} JBY) popueIop
pue ‘oS 0] 13U oY) UMOp Fur{Lns
PIpraa 1uno) sweidng
oy} pesnLI Aepo) eqqes
O] AU JO STOGUID ‘Soul
fed ssome ONILLN

8T LSNOAV IH13IAMIN
FDIAHY3S SM3N SSTUA2

3UO [eyUdWIRpUN] B
LIS 03 JY3LX e
Evsm_ms 195 1

1 Al 2

U
(¥

'NDIAN Fxpor:



1oy awaxd
-ng ay3 ur uonnad mamar e Sumrow
Jo uondo a3 I9PISUCD PINOYS JUSW
-uIaA0D a1 pres ‘(JA)IdD ‘ueuysu
-Yeypey ‘A ‘paIoud] aq lou pnod
sooho[dwld  JUSWIUIZAOL)  91BIS
atp Jo s1yBu1 oy pres YW ‘Tues
| pue ‘IdD ‘eydndseq sepninn
y3u a1} 199
-oxd 01 me] ® 10BUS PNOYS JUSWIUID
-A09) 3y} pue Y31 [eiusurepuny,
B sem aYils 01 ySu Syl ‘S99
-Aojdwia uoure Jusunuasal peaids
-9PIM UT Pa)[nsal PeY SUOIIBAIISqO
1uno) swaidng ay} pres ‘euRyYOy
gspnseg ‘Iepes] (IO 9dYL
EE)
-Ao[duIa JUSWILIDAOL) 9]B]1S PUR [e1}
-U9a7) 91 10§ a11Is 01 1Y311 A10IN3e1S
aarsuayaiduios e amsus 01 anua)
o) padm YNNG ‘Awremseuysry
'Y ‘uolssnasip 2yl Suneniuf
*s99A01dwId S31 pUL JUSUIUIDAOK) 81])
01 Yloq ssoumyasn sy paaoid pey
pue sieaA Auew 10j Supiom uaaq
pey awayds AXUIYORA 9ANRIMS

-u0)) JUIOf Y], "WISIUBYISW SSIP
-1 3uruonouny A[[ny e 10§ Ajeroadse
‘soakoiduwIo sJ1 JO ,SUIOUOD e
-n13a[ [ayy] 01 dAIfe 81, 1] ‘a[qssod
SBM JBUYM 33§ 0} 3] PINOM JUSUILLIS
-A0D) aY) pIes uneyoed "IN ‘Uone
-1D0SSE JO WOopadly 3y} Yim Surfesp
uonuaauo) QI 9y SuipreSoy
“Z€ S[ONIY 01 3SINOD
-o1 3unye] sapIsaq 97 S[OILY Japun
SOIpaUIal [eUOHNITISUOY) pasofua os
-Te saakojduwa 3say], "UONNINISUO)
9yl jo 11€ pue 91 ‘¢ S|ONIY I3p
-un paoaload azom s1y3u I8y} pue
S9[NJI J1ONPUOD 3Y] ISPUN PIISAOD
a1am K911 pres 9y ‘pauIadsuod aIam
$89A0[dUId JUSWIULISAOL) SE IB] 0§
‘aonjou ABp-GT © 9Aed
Aoy1 papuaoad ays uo of 03 ySu
sy} pey seakoidwd ayy ‘raaemoy
"S9JIAI9S [B[JUSSS? IapuUn  awed
959Y) SB JT9Y] 9IoM SUONIINSII
urelad ‘sasiaras Amn orqnd ui pe
-Aordus 9soy) Jo ased ayy uj INIIs
01 W31 3Y1 01 PIINIUA 3IdM ‘26T
Jo 1y saindsi [emsnpuy sy) I9p

19)SIUIAl sAes

-UN PaleAnd ‘s1aiom [eHISNpU]
"PUIU UI 1$3131Ul SIAIOM 3}
Burdeay] smej moge] a3 ur sadueyd
paxmbal oy oYew pmom Inq
Aotjod a1y pue a1y JneWOINE Aue
paldafar A[uuy pey )] ‘2010pjiom
ay jo juad 1dd g pauLIo] oym
‘10109s pastuedioun ayl ur asoyl
Apremonaed ‘s1axyIoMm (e JO d1Bj[om
9y} 0] paIWWIOd Sem Jwweld
-0ld WNWIUIN UOWWIO)) §JUaul
-UI2A00) 9Y) pres Lneyoed “IN
1 01 uado a1 9m,,
‘pres ISISIUIN 8y} 9no Aem e puy
01 Supeswr fred-e ue auaAu0d
JUSWIUIOACY) Byl JeY) SISQqUISWI
ayl Aq uonsald3ns oy moqy
1y3U [eluSWEpUN] ©
soadordwia pue s1a)10Mm AqQ SIS 01
14311 1) yeW 0) UOHIMISUO)) 3
puawe pnoys 1 pue auraxdns sem
JuawWelIed Jeld pres ‘ajeqep 9yl
ur 11ed Y0o] oym ‘SI9qUUISUI Y],

JoNMNSuUo) pusury,
‘saakordwa JusuLId

‘MalAaJ Japun
. 9YMIS Jsulese JoIpIaA Yno) awdidng \

-A08 0] J[qe[ieAe Sem — [RIOUI 10
a[qeinba ‘A1oimels ‘elusurepuny
Byroym — axins 01 1y3u ou eyt
pamu ‘€00Z ‘9 1sn3ny Uo 9sED SIS0
pue npeyN [we], JO JUIWIUIIAOL)

ay) sA uefereSuey "Y' Ul JUdW -

-3pnl si w1 ‘pey uno) swoaidng
3yl Jey) pappe pue pies uneyoseq
"IN ‘saakojdius pue s19)10m JO $159
-Iaut 8y 3unoslord 0 panrwrwod
AN} Sem JUSWIWIBA0D V() 9YL
"BYQES YO 9 Ul UONIOW UONUS)
-1e Suges e o1 Surpuodsal pres ‘u
-neyoed YsaIng ‘SadUBAILID) Iqnd
pue [PUUOSISJ 10J 31B1S JO ISISTUIIA]
A  UsWIUIdA0Y) I jo jurod
-M3lA Y} SI JBYM UONUSUI 0] o
10] 1adoid j0ou ST 1] "MaIAdI I9pUN
st yuewdpn/{ 1oy swaidng ay T,
"}1 AQ MSIADI I9pUN ST YIS
01 Sunuosar woy seskojdws Suux
-Ieq Juawdpn( 1107 suraxdng juad
-91 911 Jey} ABpO) PIES JUIWUISAOKL)
[enua) syl ‘st "HAvV ‘IHIEA M3N

1uapuodsario) eroads mQ Ag

w.%@.oy

alfy
SR

i

i

THE ¥



SC fer panel
ofh riot cases

NEW DELHI, Aug. 17. — The Supreme Court (coram,
Pal, Sinha, Kapadia, JJ) today directed the Gujarat gov-
ernment to set up a high-level team, comprising seven

IGs of the state, to re-look at the closure reports filed by -

the Gujarat police in some 2000 gdd riot-related cases to
establish whether these needed to be freshly investigat-
ed or reinvestigated.

The court directed that, if necessary, remvesngatlon
shall be taken up by a person who has not undertaken

the investigation earlier. And if it is decided not to rein- .

vestigate a particular case, the reasons for it should be
recorded and put on the Internet so that they are acces-
sible to all, the court ruled.
The high-level team would submit its report on the
closure reports to the additional DGs who shall vet it
and pass it on to the state DGP. He shall, in turn, submit
a quarterly status report on the action taken on the mat-
ter to.the court as per its directions.
Disposing of several riot-related petitions, at one point

the court admonished the state government saying: “This

is an abnormal, unprecedented situation. Not because of
the rioting as it occurs in miany other states as well but
because of the state’s response to it.”

The court asked the Gujarat Advocate-General to ap-
pear before it on Monday and inform the court of the pro-
cedure that is followed by the state government in decid-
ing whether to appeal a case in the higher court or not. It
also asked the state government to furnish details by that
day regarding the number of acquittals up to 19 August.
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eet on

judicial reforms

Our Legal Correspondent

EW DELHI, Aug. 9. —
he government will con-
ene a meeting of Chief

Justices and Chief
Ministers of all states in
mid-September to formu-
late a “charter” on judicial
reforms, the law and jus-
tice minister, Mr HR
Bhardwalj, said here today.

The meeting will be
-inaugurated by the Prime
Minister, he said.

Reaffirming the United
Progressive  Alliance’s
commitment to judicial
reforms, the minister. said
that the process of upgrad-
ing the court infrastruc-
ture would continue. “The
government has already
sanctioned Rs 150 crore to
upgrade the infrastructure
in the. courts and this
process will be pursued
further,” he said.

He also announced that
the government would set
up a number of Alterna-
tive Dispute Resolution
(ADR) courts to expedite
corporate cases. “The
Finance Commission has
already earmarked Rs 10
crore for the establish-
ment of such dispute
resolutions to dispense
with corporate and civil
cases as fast as possible,”
he said.

He promised that a
chain of such courts would

SC nofice on
Akshardham

NEW DELH, Aug. 9. — The
SC today issued notices to
the UP irrigation depart-
ment, the DDA-and the Sti
AK lyar Parushottan
Sansthan on a petition
challenging the construction”
of the Akshardham temple
on the Yamuna river bed.
The petition filed by | the
UP State Empmyees .
Confederation alleged tﬂat
the Sansthan “look unau-
thorised posseéssion of the
land which lies in an énvi-
ronmentally. sensitive zone .
and has starled 5
structmg a large
complex”. — SNS

be in place within two
months. The proposed
ADRs would comprise
retired judges, eminent
personalities and tech-
nocrats from India and
abroad.

The minister was speak-
ing at a seminar on justice
and speed organised by

the Associated Chambers

of Commerce and

Industry of India along .

with the Indo-German and
Indo-American Chambers
of Commerce.

On state funding of elec-
tions, Mr Bhardwaj said
that a political consensus
is needed to make it a

reality. /
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Explain,

PRESS TRUST OF lelw
NEW DELHI, JULY 14Q‘,
)

HE Supreme
Court today issued
notices to the Cen-
tre while admitting
a petition challenging the re-
moval of four governors be-
fore expiry of their tenure.

A threejudge bench
headed by Chief Justice R.C.
Lahoti admitted the petition:
filed by former BJP MP B.P.
Singhal challenging the re-
moval of the governors of Ut-
tar Pradesh, Gujarat, Haryana
and Goa. .

The UPA government
had remioved Vishnu Kant
Shastri - (UP), Kailashpati

Mishra (Gujarat), Babu Par-
manand (Haryana) and Ki-
dar Nath Sahni (Goa), all

the present government.
The petitioner who
challenged the Centre’s deci-

with BJP-RSS background, sion, requested the court to di-
on July 2, citing their “ideo-  rect the UPA government “to
logical background”. produce the files and papers

Union Home Minister before the court on the basis
Shivraj Patil ] of  which
had said in REMOVAL OF the President
Parliament on : was satisfied
Monday that ' before pass-
it was )v,wthm GOVERNORS ing P the
the govern- == notification.”
ment’s constitutional and legal - Singhal said in his petition
rights to remove the gover-  that the dismissal of any gover-
nors. Patil had recently said  normustbe based onbonafide
that the removal of the gover-  use of power which should be
nors, who were appointed by  transparent and in keeping
the previous BJP-led NDA  with the Constitution and the

-government, was due to their
ideological differences with

«...
2

DAY b XBRE

o

Union government must be
made accountable for anymis—

SC tells Centre

use of power in this regard.

It is more so as there was
no allegation against any of
the four governors of violating
the Constitution nor any ma-
terial to show that they were
misusing their offices, he said.

The petitioner said the
framers of the Constitution
were of the definite view that
the governor’s office must be
kept above politics and they
should be allowed to continue
in office for a period of five
years. Calling the dismissal of
governors as an “indicator of
things to come”, the peti- -
tioner apprehended that the
democratically elected gov-
emments in these four states
could be dismissed.
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CRISIS IN ARUNACHAL PRADESH

Governor’s
reports under

“study“\OPatll

By Vinay Kumar

NEW DELHI, JULY 9. The Centre
can take action in Arunachal
Pradesh only if President’s rule
is imposed there, the Union
Home Minister, Shivraj Patil,
told the Rajya Sabha today.

He said the Home Ministry
was examining the reports sent
by the Governor, V.C. Pande,
and ascertaining the facts be-
fore taking any action in the
State where swift developments
saw the Apang Cabinet recom-
mending the dissolution of the
Assembly three months ahead
of its term.

Mr. Pande had on July 7 rec-
ommended President’s rule in
the State after the Chief Minis-
ter, Gegong Apang, recom-
mended the dissolution of the
Assembly. The crisis began with
the downsizing of the 41-mem-
ber Ministry, which had to be
brought down to 12 because of
the Constitutional requirement.
Sensing trouble from the poten-
tial rebels in the ruling BJP-led
coalition, Mr. Apang recom-
mended the dissolution but the
Governor’'s recommendation
for President’s rule has put him
in a fix.

“I cannot give you any assur-
ance whether President’s rule
will not be imposed in the State.
I cannot say yes or no at pre-
sent,” Mr. Patil said even as the
Opposition Bharatiya Janata
Party members were on their
feet seeking an assurance that
the Centre would not intervene
any further in the State. He was
replying to clarifications in the
House on his statement regard-
ing the dissolution of the As-
sembly.

Mr. Patil said the Governor
had sent three letters to the
President between July 7 and 8
on the political developments
in the State with his recommen-
dations. On allegations that the
Governor was under duress
while writing to the President,
he said the Ministry was gather-
ing information on who had
drafted the letter and who had
put the signatures on it. Though
an FIR had been filed and the
police were looking into it, the
Ministry was seeking clarifica-
tions on why the police were

not called when the Governor
had been “gheraoed.”

Mr. Patil said the first letter
was sent on July 7 to the Presi-
dent on the developments in
the Assembly and its dissolu-
tion. The crisis began on July 6
when the exercise for downsiz-
ing the Ministry was undertak-
en. The Governor's second
letter, recommending action
under Article 356 (1) (c) of the
Constitution, was sent on the
evening of July 7 after a group of
about 25 former members of the
Assembly belonging to different
parties met him and alleged
that the dissolution was illegal
and undemocratic.

On July 8, the Governor wrote
another letter to the President
stating that he had further re-
viewed the situation in the light
of the representations submit-
ted by various groups of the As-
sembly and after taking into
considerations the constitu-
tional aspects of the issue. The
Governor said the dissolution of
the Assembly already notified
was final. The law and order sit-
uation was normal and there
was no constitutional break-
down and, therefore, his earlier
recommendation to invoke Ar-
ticle 356 (1) (c) may be ignored.

Replying to a query, Mr. Patil
said the Governor’s aide-de-
camp {ADC) was “tipsy” during
the meeting with the former
MILAs.

The House was adjourned

twice, first when the Home

Minister himself came late and
then after the Minister’s state-
ment when both the BJP and
the Congress members traded
charges.

The Chairman ruled that in
keeping with the traditions and
rules, there could not be any
discussion on the statement
made by the Minister but only
clarifications.

The BJP members, M. Ven-
kaiah Naidu, Arun Jaitley, S.S.
Ahluwalia, M.M. Joshi and
Sushma Swaraj, alleged that the
former MLAs had indulged in
“high-handedness, used threat:
and abusive language and
forced him to write the letter to
the President.”

Later, Mr. Patil made a simi-
lar statement in the Lok Sabha.
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Governors and Founding Fathers

HE subject of the appoint-
ment and removal of gov-
ernorswas extensively dis-
cussed in the Constituent
Assembly. The Founding Fathers
did not favour the appointment of a
governor by the process of election.
The mainreason was that under our
constitutional scherne; the governor
in discharge of almost all his func-
tions, is required to act according to
ministerial advice. The eminent ju-
rist, Alladi Krishnamachari, was of
the view that in the case of an
elected governor “there is a danger
of clash between the ministers and
the govérnor”. Jawaharlal Nehru
apprehended that an elected gover-
nor could encourage separatist
provincial tendencies. Ultimately, it
was decided that the governor be
appointed by the president for a
term of five years but holding office
during the pleasure of the president.
Under the Constitution, the only
qualifications for a governor’s ap-
pointmentare that he shouldbe acit-
izén of India and 35 years old.
Nonetheless the Founding Fathers
were deeply concerned about the cri-
teria for the appointment of a gover-
nor.-In Alladi’s view, the governor
should be a person of “undoubted
ability and position in public life who,
at the same time, has notbeen mixed
up in provincial party struggle and
factions”. K.M. Munshi and TT Kr-
ishnamachari were emphatic that
the person to be appointed as gover-
nor should be “free from the pas-
sions and jealousies of local party pol-
itics” and be able to “hold the scales
impartially as between the various
factors in the politics of the State”.
Nehru’s ideal was to have “eminent
people, sometimes people who have.
not taken too great a part in politics”.
Itwas hoped that the governor “must
be acceptable to the government of
the Province” and that there would
"be a convention of the Union gov-
ernment consulting the provincial
cabinet in the selection of the gover-
norandbe guided byits advice.
[ This hope hasbeeti sadly belied. {
The Sarkaria Commission found
that consultation with chief minis-
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We need to evolve healthy
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to Temoving governos.
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ters was not taking place. The
painful fact is that, in many cases,
governors are foisted upon the
states. Apart from some hon-
ourable exceptions, personswho do
not remotely fulfil the expected cri-
terid have been appointed as gover-
nors, some of whom have indulged
in political partisanship whilst hold-
ing the high office. Every govern-
ment has had its share of transgres-
sion invarying degree.

‘Whatwas the Founding Fathers’
conception of the position and role
of a governor? Krishnamachari un-
equivocally stated in the Con-
stituent Assembly that “we do not
want ... to make the governor of a

proven misbehaviour or incapacity.
The same position obtains in the
case of the chairman or any other
member of the Public Service Com-
mission. Any member of a civil ser-
vice of the Union or a state, however
low in the hierarchy, cannot be re-
moved without being accorded a
reasonable opportunity of being
heard. Yet, the manner in which the
Constitution has been worked, it
would appear that the head of a
state -— the governor — has no se-
curity of tenure nor any safeguard
against his or her removal.

Did the Founding Fathers of the
Constitution contemplate such a
bizarre situation? Professor K'T.

The pleasure of the president — which
has to be exercised in keeping with
ministerial advice — cannot be equated
with that of Henry the Vil

province an agent of the Centre at
all”. In May 1979, a Constitution
Bench of the Supreme Court cate-
gorically ruled in Hargovind vs
Raghukul Tilak that the governor
cannot be “regarded as an em-
ployee of the Government of In-
dia..He is not amenable to the di-
rections of the” Government of

‘India, nor ishe accountable to them

for the manner in which he carries
out his functions and duties. His is
an independent constitutional of-
fice which is not subject to the con-
trol of the Government of India”.
High constitutional office hold-
ers, like the president, and judges of
the Supreme Court and High
Courts, can be removed under our
Constitution only on the ground of

# EXFRESS

Shabh, in the course of the debates,
stressed that “we must not leave the
governor tobe entirely at the mercy
or pleasure of the president and so
long as he acts in accordance with
the advice of the constitutional ad-
visers of the province he should, I

" think, be irremovable during his

term of office”. Shibbanlal Saksena
apprehended that in the absence of
safeguards “he (the governor) will
be purely a creature of the presi-
dent, that is to say, the prime minis-
ter and the party in power at the
Centre. When once a governor has
been appointed, ] donotsee why he
should not continue in office for his
full term of five years and why you
should make him removable by the
president at his whim...Such a gov-

ernor will have no independence...”

B.R. Ambedkar’s answer to
these criticisms is highly significant.
. He emphasised that it was “quite

~ unnecessary to burden the Consti-

tution with all these limitations
stated in express terms...I therefore
think that it is unnecessary to cate-
gorise the conditions under which
the president may undertake the re-
moval of the governor”. Thus Dr
Ambedkar clearly visualised that
the power of removal of a governor
was conditional, not absolute.

The power of removal, although
apparently absolute, is subject to an
implied limitation, namely, that it
can be exercised only in cases of vi-
olation of the Constitution or for the
commission or omission of acts by
the governor which render him or
her unfit to occupy the gubernatorial
office. The doctrine of implied limi-
tation has been recognised by our
Supreme Court.

Consequently, the pleasure of
the president —which has to be ex-
ercised in keeping with ministerial
advice — cannot be equated with
that of Henry the VIII, the much
married monarch, who cast away
hiswives at his own whim and fancy.
Exercise of any power, be it under
the Constitution or under a statute,
must be informed by reason and
based on rational grounds. It can-
not be arbitrary or capricious. It
must be preceded by a fair and
meaningful opportunity of an ex-
planation being given to the party
affected by the decision. Above all,
any action which is mala fide, or ac-
tuated by extraneous considera-
tions, should be struck down.

Inthese matters, forensic battles
and stalling of parliamentary pro-
ceedings are not the ultimate solu-
tion. The need of the hour is to
evolve healthy conventions as envis-
aged by our Founding Fathers with
regard to the appointment and re-
moval of governors and thus ensure
smooth functioning of our parlia-
mentary democracy.

Thewriteris a former attorney
general for India



/" -amonns [e1apay ayy ut
1Im Y431 a1 Ing ‘uoluf) 9yl Jo WS
Y1 10U 523 puk UOISIA [BUONININSUOD
B SBY 1N02 Y] ‘0$ UIAT "UONNIISU0T)
a1 3o (1) 951 sny Ul oimsesyd [en
-Uaplsald, uoissaidxa ay) Aq paraaod
UONI0SIP 1SBA B ST 2I3Y] ‘D4R

‘UOPMPSUOYD)
oyl Jo Auoyne oy  sadI0j
-ud Aaeid Jo 9SUIS INP B YlIIM pur
27131 P I U0 [PUNUIS 3 S] 1LINOD
xade sy “ISISIUA dWiId AY) JO 1A
-pe a1 Bunoafor Ia1SIUIA B Suissiua
-SIp IOUWIdA0L) 3} Sk PINSGE Sk 2q [jim

" pue 1amod Jo asnqe ue A[edaf st ‘1ou
-19A09 a1 Sunemqumy pue Juisiw
“-noma ‘ramod jo asprexs A1eniqry aq
10U [[eYS SIY], "UOUNIISU0)) Y} I0J
a[doad ay3 J0 90UBI2A3T Y] ST OYRIS 1B
SI 1BUM ‘93R]S 33 JO pesy ayy Suruos
-maf Affesioae] ‘punoid punos yuasqe
‘IOUISA0D) BY] s2a-p-511 dNeWdYleUe
10 o1819ffe S anUAY) YL v 1amod
“ut Ared sy 10 ISISIUTN Suild oyl
J1 ‘moqe pagdojmad aq o1 1unourered
00] IOUISA0L) aUl pue JUAPISIIg 3y}
‘GWqNs 001 ST UONMINSUOY) aY]

‘uonnifgsuo)
a1 Jo soyia [eonyjod ayl ajensny
0} SI STB)S pu® aImels siy Jungap
03 pue 13mod aAnndaxa jo Aiop1s0das
pY s,91BIS Sl JO peay ayl sI lou
-I3A0D) JY ], "2IMDNNS JISBq Y} 1Y)
-0lA 0] S 1810BIRYD [RISPIJ 81 opun
01 ‘uonn(ip [eIapaj-isenb pue wsyels
-Paj UMOp SUPIYM SaINIBa) [RNULY)
ale 218yl YySnoyyy -asuss [ejuaw

7 SIOUIoA

-BpUDB} € Uy 3181S [RIdPS] € SI BIPU]
"I0UIZA0Y) 34} JO 3dYJO
a3 Jo 2ol & ew pue IdYJO S IUIP
-1sa1d 943 AJII[T13S O} ST IISIUTIA aUIli
a1 (quapisaid aip) jo amsea]d I9ays
U0 I0UISAOLT) B 2AOWAI O] UWI]
-08 pUR SNOUBS SNYL ST UOH3IISIP
9y 'PeMD)Saq OS[B ST SUOHRIIS [BOI
IO U I9ISTUTAL 31D 9yl JO uonaaf
-3s 10) AJ1I0YI0E pUR ‘PIIsaA SI 31eIS
a1p jo 1amod 2ANNDEXD WoyM Ul U0
SI I0UXOA0D) B 1Y) IOQUUAUISI SNl
M "A1IoUIne jeUOnNINSUOD JO AU
-31p 81 YIIM JUIS)SISUOD pue 1uad]a)
-uf pue 9[qI3[[o1ul ‘9SIDI9X3 [EUOTIRI B
aq o1 sey 1] “aa1pnfaxd 1ou L1y ‘Kouey
210U Jou st semod jenuopisaid jo 1xa)
-U02 3yl Ul B8INSEa[d, "SSAUSNO[OAL]

[Iim 3] 250110 Aj3318] 9ST 91V JO ()
5Ny Jopusl p[nom adUaIdJul I9Y10
AUy ‘UMOUS JSNE) INOYIM UMBID
-{1IM 5Q 10U [im ‘yudpuadap st amua)
S I0UI2A05 Byl Yoym uo ainseajd
S U9PpIsSald 9yl 1Byl aq 01 szeadde aoy
-JO SIj} JOJ WLId1 IB3A-9AY B SUIqLIOS
-91d Ul siayeLWI-UONMPSUO) dY] JO
UOnULIUL Y, ‘9INUua} S, I0UIIA0D) )
01 pud axmewnad e Jumnd ‘smsesrd
SJuUapIssld JO [emeIpyim  Areniq
-1e jsuiede pasiAap aq 01 sey prend
-9Jes awWos ‘Uno) swaidng sy jo
93pn[ e 0] paInsse U93q SeY Sk I0UI3
-A05) B 0] 3INUd} JO AILIND3S Iwes ayy
aA18 01 SIqESIAPE 10U ST ) 9fIUYM,,
*901JJO S, IJOUIAAOL) 3yl 0]
2INU1 JO AJINDIIS JO AINSLIW B 2.INSSR

‘moqp pad3dofizyad
2q o3 junowv.vd 00j 10112105 1] puv
JUIpISald aYy) ‘auirgns 00} s1 UOIININYSUO)) Y]

10 Aytudifeus ‘ssaurleniqie Aq pajurel
Jr aanseard [epuaprsaxd oyl pue Aren
-IgIe J1 UOfIdB JAMINDAX3 AUB UMOP
$aY11Is 1ANOD) ayl 1Byl [BlUIWIEPUN]
st 31 -aansn{ reuonleu jo sardpuud
Yy yum durdeay ut st 31 aouss |, ‘Aue i

‘uoneueldxe ST JO UONRIIPISUOD jBJ

samsua pue uonisanb uy 19Npuo sty
utejdxa oy Anunixoddo ue wiy spioye
Yorym ampaooid uo paseq s1 [eaow
-31 s I0UI8A05) Y2 Jel} Irel Inq aq

0] AIessadou AIaa paapul ST )] "Suos
-&a1 Suif[adwod A[QWAIIXd JWOS 10]
001 )e1]) pue Ajorel £104 3daoxa paqiny
-SIp 8Q JoU poys ajeis e ur sieak
JAY JO SOUJO JO SINUI] S, I0UIIAGL)
3y 1eyl, spuswitiodal ioday eurey
-IeS 8YL (2612 DS $261) 958D y3uwig
Iysweg apit) 1WIPSald 9yl puiq
[leys JaISIUNN auillg oy} AQ paidp
-ua)1 A01ApE pue ple, ay) ‘10ef uf 1ou
-Iqe)) ay1 Jo adiApe pue pie ayl 5&%

I3A]T euysiny “Y'A A9

0D JO E\&m:mm o

ADUBPIOIIE U 108 [[RYS JUIPISald 3yl
‘I0UIPA0D) A1) Jo UORIS[As ay) uf
sed jus001
ay) ut Apremonaed pue ‘Aferauad son
-1jod uj 11ed e)e213 00) USR] JOU SBY
OUM 3UO0 3q pnoYs 3y pue 31e1§ ayl
Jo sonjod {820} a3 Y1IM Pajoauuod A]
-91pUWIIIUY 00) JoU pue a3y payoeIap
B3 PINOYS 9Y ‘31e15 Y1 IPISING WOy
uosiad ® 9q pNoYs 9y ] JO Y[em
AWos Uj JUaUIuL 3q PMoys a2y
{RLIAIID BUIMOr[o] 3yl
AJsnes pynoys Jouiaaory se pajuiodde
aq 01 uosiad B Jey) pPIPUIIUINIDI
ST ‘Uoday rUBYIEG U1 U] ;PaIsIiaxa
st a1nsesd s)1Uspisald 9Y) YoIym 0)
109[gns suonIpuoo ay) a1e yeyp, ‘aIns
-ea[d s1y Suunp 20yjo pioy [{eys oym
Ioudaon o jo Jueunurodde oy
S11uapIsald oyl jo s1amod oy Suowry
‘ME[ 9] PUB UOTINITISUOD) 3} PUIJAP
pue 109101d ‘atssard fim oym eip
-UJ JO JUSPISAI 9Y3 JO 1BY? ST Uonnns
-yo) 8y} Iapun adgo 1saysIy ayy,
Terdipn{ pue AR ‘seppoyne
JIe uo 3urpuiq S| UOREBIL[OAP 1BY) pur
S1 me[ a1 1eym saounouoid 1no)
awardng sy1  ‘uoperardidiur  Jof
a1 swod A1Teda} Jo sirwi] pue ‘A1Ioy)
-ne jo adoos a) SBurpiedai sasue As
-I3A011U03 AUR USym pUE 30UBUIBA0S
Jo  sepjeluswnAsul Byl 9qLIOS
-UWMaI X7 pwiadng 9yl Jo onuew
-38 SWqNS Y1 puUe 3INJINTS
oIseq 9y ‘I I19pun PoAll
-op are siamod [[e ‘owaidns
8uteq NOLLALIISNOD H

{



Self-restraint is needed to transcend the politics of pola.rization

Governor controv

he controversy occasioned

by the dismissal of the gov-

ernors of four states has

once again thrown up a

complicated set of issues.
This controversy ought to be the cause
of concern amongst citizens of all po-
litical persuasions. Even citizens who
loath the Bharatiya Janata Party and
think of the Rashtriya Swayamsevak
Sangh as an ideological menace cught
at least to feel conflicted about what
hasjust transpired. It would be unwise
to settle the question of the constitu-
tional propriety of the Centre’s actions
merely with reference to the ideologi-
cal persuasion of the governors con-
cerned or with unduly narrow inter-
pretations of the Constitution. Forina
democratic government, forms ought
to matter since, in the final analysis,
these are our only protection against
arbitrary decisions.

That the office of the governor has
become politicized is beyond doubt.
But this politicization dates back to as
early as 1952 and the first major contro-
versy over the governor’s role is still
instructive. The governor and Con-
gressman, Sri Prakash, invited C. Ra-
jagopalachari to become chief minis-
ter. This was despite the fact that the
United Front under T. Prakasam had
won more seats than the Congress and
Rajagopalachari had not even been
elected to the legislature, but was nom-
inated to the upper house. Jawaharlal
Nehru and Rajendra Prasad both op-
posed Rajagopalachari’s becoming
chief minister.

Nehru made two points. First, that
the Congress must avoid giving the im-
pression that “we stick to office and
want to keep others out at all costs”.
His second worry was that inviting a
“nominated member to form a govern-
ment is open to the criticism of being
against the spirit of the parliamentary
system, for the member has no support
and therefore no mandate from the
electorate”. But Nehru and Rajendra
Prasad were unable to undo events.

miniature the issues that have

subsequently dogged the office
of the governor. The first issue is: to
what extent ought governors to exer-
cise their discretion? What should be
the norms that govern the conduct of
governors? The second issue is: what
should be the Central government’s re-
lationship to governors already ap-
pointed? Although related, these are,
in principle, two somewhat independ-
ent issues. Nehru clearly thought that
while the governor had not acted with
propriety, the Centre still had no easy
right to intervene, even though the

T his controversy highlighted in

The author is visiting professor of
government, Harvard University
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governor was of his own party. Thus it
is possible to hold the view that gover-
nors have not always acted with pro-
priety and to still insist that governors
be given full autonomy and constitu-
tional protection.

Much has been made of the claim
that the governors serve at the pleas-
ure of the president, and by implica-
tion the government of the day But
this is not all there is to the story. The
Supreme Court has unanimously
ruled that just because the governor is
appointed by the president and holds
office at the president’s pleasure “does

if the phrase “serves at the pleasure of
the president” is interpreted so literal-
ly as to facilitate the removal of gover-
nors almost at will.

There are a few other bad argu-
ments that have been used to justify
the dismissal of governors. It is often
claimed that changing governors is
standard political practice, that the op-
position has done the same. But one
would have thought that a new govern-
ment would want to live up to better
constitutional conventions, not live
down to the worst political ones. The
second argument given is that the in-

not make the Government of India an
employer of the Governor”. In Har-
govind versus Raghukul Tilak, the
Supreme Court asserted that the gov-
ernor is not amenable to the directions
of the government of India, nor is he
accountable to them for the manner in
which he carried out his functions and
duties. His is an independent constitu-
tional office which is not subject to the
control of the government of India.

In other words, the governor is a
head of a state whose independence
has to be secured, both from political
forces within the state and also the
Centre. Many proposals — ranging
from the requirement that the gover-
nor be from out of the state, to the re-
quirement that he be given one fixed
term and one fixed term only — have
been discussed in numerous commit-
tees and commissions. But it is diffi-
cult to imagine that the independence
and dignity of the office can be secured

‘ Nehru and Rajendra
Prasad both opposed
Rajagopalachari’s becom-
ing chief minister ,

cumbents in-question were political
appointees. This charge is more insidi-
ous than is being recognized. First, the
line between political and non-politi-
cal is itself a political judgment; it is
not a self-evident distinction. Second,
being “political” cannot be a disquali-
fication from office in a democracy.
The issue is the conduct of therelevant
person in office, the manner in which
they have discharged their duties. The
equation of political with bad and non-
political with good is either meaning-
less or rests on a dangerous fallacy.

ersy

.

Third, the relevant go ernors are
said to have had strong links with the
RSS. But this is a tricky issue. I am as
opposed to the RSS and the BJP as any-
one, but it is stretching the proprieties
of constitutional discourse to suggest
that anyone with affiliation to these or-
ganizations is automatically disquali-
fied from holding office. So long as
these organizations are legal, and so
long as the individuals concerned have
not been implicated in any crime, they
ought not to be automatically debarred
from office. Any democracy has to
wrestle with difficult questions about
the extent to which it should tolerate
those whose ideological persuasions
are at some level incompatible with
constitutional values, whether they be
from the revolutionary left or virulent
right. But if we make ideological per-
suasion a litmus test for continuance
in office, we jeopardize the project of
creating a free society. Freedom, if it is
meaningful, has also to mean freedom
for the thought we hate, provided all
the constitutional values are being
protected.

cannot be merely ideological
leaning. We have to demonstrate
how those leanings made an impact on
their functioning in office. In short,
there has to be some specific charge to
justify removal. In the absence of such
a specific charge, mockery is made of
the office of the president. Admittedly,
the governors serve at the pleasure of
the president, but the changing pleas-
ure of the president ought at least to
refer to some specific misconduct on
the part of governors, or his pleasure
comes across as fickle indeed.
Besides, from a Congress point of
view, the removal of governors is bad
politics. It quickly took the focus off
their governance agenda, including an
important speech the prime minister
made on decentralization. It raised the
old bogey of the Congress’s weakness
on issues of federalism. The ubiqui-
tous use of phrases like “purge” re-
minds citizens more of Stalinist poli-
tics than liberal norms. It gives the
BJP and RSS the only issue they thrive
on, the sense of victimhood. Most citi-
zens ought to hope that the ideological
agendas of the BJP are defeated forev-
er, but defeating them will require not
just muscle power but also political
tact. And most of all it will require con-
vincing the electorate that we finally
have a government in power that
thinks of long-term constitutional pro-
prieties, whose own actions are above
the taint of narrow partisanship. This
government has a unique opportunity
to transcend a politics of polarization.
As Nehru understood, this sometimes
requires self-restraint and tolerance,
even of those whom we have good rea-
son to suspect.

T he bar for removing governors
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./ New Governors for four States
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A.R. Kidwal (Haryana)
By Our Special Correspondent

NEW DELHI, JULY 5. The President,
APJ. Abdul Kalam, today ap-
pointed Governors for Gujarat,
Goa, Haryana and Uttar
Pradesh.

A senior Congress leader and
former Union Minister, Nawal
Kishore Sharma, is the Gover-
nor of Gujarat; the former Naga-

£ o
Nawal Kishore Sharma (Gujarat)

land Chief Minister, S.C. Jamir,
will be the Governor of Goa;
AR. Kidwai, a former Bihar
Governor and now Rajya Sabha
member, will take up the guber-
natorial responsibilities in Ha-
ryana; and the former
Intelligence Bureau chief and
former Governor, T.V. Rajesh-
war, will be the Uttar Pradesh
Governor. “The appointments

HIND!!

T.V. Rajeshwar (Uttar Pradesh)

will take effect from the date
they assume charge of their re-
spective offices,” a Rashtrapati
Bhavan communiqué said.

Though the names of Mr.
Sharma, Mr. Jamir, Dr. Kidwai
and Mr. Rajeshwar were doing
the rounds in the Congress and
official circles, the formal an-
nouncement of their appoint-
ments came only today.

$.C. Jamir Goa)

The appointments come
three days after the United Pro-
gressive Alliance Government
dismissed the Governors in the
four States. The dismissed Gov-
ermors, with a Rashtriya
Swayamsevak Sangh back-
ground, were considered “polit-
ical appointees” and their
dismissal was defended by the
Home Minister, Shivraj Patil.
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/ Government misinterpreting
Const|tut|on says Advani

By Manas Dasgupta

GANDHINAGAR, JULY 4. The Leader
of the Opposition in the Lok
Sabha, L. K. Advani, today
warned the Congress-led Unit-
ed Progressive Alliance Govern-
ment of “serjous consequences”
for the way it had dismissed the
Governors in four States.

Replying to felicitations from
Bharatiya Janata Party workers
on his first visit to his home
constituency since winning the
elections, Mr. Advani said the
UPA was “misinterpreting” the
Constitution.

While Article 156 of the Con-
stitution said that the Gover-
nors functioned at the
“pleasure” of the President, Ar-
ticle 156 (3) made it clear that
the Governors were appointed
for a term of five years.

He said that the President
may have been misled by some
Union Ministers.

He did not say what “conse-
quences” the Congress-led Gov-
ernment might have to face but
hinted that the Budget session
of Parliament could be as
stormy as the one last month,
disrupted on the issue of “taint-
ed” Ministers.

Mr. Advani said the “first im-
pression” of the UPA Govern-
ment was “not very good.” After
inducting “tainted” Ministers,

which he described as the
“criminalisation of the Govern-
ment,” it had now taken the
controversial decision of dis-
missing four Governors.

Their dismissal, he claimed,
was “against the people’s
mandate.”

He also expressed concern
over the change of stress in the
talks with Pakistan. While the
National Democratic Alliance
Government did not proceed till
terrorism was considered an
“issue” by Pakistan, with the
change of Government the
stress was more on the United
Nations’ Charter and the Shimla
Agreement.

Describing it as “party-based
politics,” Mr. Advani hoped that
the Prime Minister, Manmohan
Singh, would address the coun-
try’s concerns over the issue.

He also wanted Dr. Singh to
look into a point raised by the
Gujarat Chief minister, Naren-
dra Modi, in a recent letter. Mr.
Modi had pointed out that a
map in circulation in Pakistan
showed Junagadh district and
the erstwhile Manavadar estate,
in Gujarat’s Saurashtra region,
as part of Pakistan.

About the NDA’s defeat in the
Parliamentary elections, Mr.
Advani gaid, “something was
lacking in our performance” in
the last six years.

The defeat had made him to
realise that “good governance
and development” alone could
not win votes. Good governance
and the commitment to devel-

opment must be accompanied

by “prudent politics,” he said.
Pointing out that voters al-
ways took “prudent decisions,”

he said he had no complaints. j
Mr. Advani claimed that a large |

section of the people were
shocked at the NDA’s defeat.
The pilot of the plane in which
he travelled from Delhi to Ah-
medabad this morning told him
that what happened in the elec-
tions was “very bad” and
wished that the BJP-led Govern-
ment would return to power.

Stressing the importance of
the support of the Sangh Pari-
var, Mr. Advani said the BJP’s
task in the coming days would
be to win back the people’s con-
fidence.

Not only would the partymen
have to properly nurse their
constituencies, they would also
have to look into the principles
of the Sangh Parivar.

During the visit, Mr. Advani
attended a meeting of the Som-
nath temple trust chaired by the
former Gujarat Chief Minister,
Keshubhai Patel, a meeting of
the BJP Members of Parliament
and a felicitation by partymen
in Ahmedabad.
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Y, £ A FLAWED INSTITUTION

THE CENTRE S DISMISSAL of four Governors
has focussed attention on the long-term distor-
tions that have characterised the appointment,
performance and replacement of those who
have occupied the constitutional office of Head
of State. Statements made by the Union Minis-
ter of State for Home, Prakash Jaiswal, and the
Congress spokesperson, Anand Sharma, suggest
that the reason for axing the four Governors was
their closeness to the Rashiriya Swayamsevak
Sangh. The Home Minister, Shivraj Patil, has
gone on record with the explanation that the
United Progressive Alliance Government has
“taken action in States where the incumbents
had different ideologies, and also where there is
[a] history of trouble” and that “removing them
was a precautionary measure.” The new Gov-
ernment did make an effort to secure resigna-

tions by exerting pressute through leaks in the *

media and perhaps by other means but when
the Governors dug in, evidently under instruc-
tions from those who had appointed them, dis-
missal was politically unavoidable. The whole
episode raises an issue of wide-ranging consti-
tutional and political import — one that relates
to the conventions and practices that should
govern the choice of Governors.

There can be no justification for cashiering
Governors merely because they are ‘political ap-
pointees’: to do so would set a bad precedent
and result in the unhealthy practice of virtually
all Governors being replaced every time there is
a change of government at the Centre. If the
Government had substantive reasons to feel dis-
satisfied with the manner in which the Gover-
nors of Uttar Pradesh, Gujarat, Haryana and
Goa were performing their constitutional func-
tions, it would have been appropriate to spell
them out before effecting the dismissals. A
transparency rule must be laid down for all such
cases; Mr. Patil's contention that there should
be no public discussion or debate on the high
office of Governor doesn’t wash. It is the failure
to reveal the reasoning behind such acts that
fuels rumour and speculation, lowering the dig-
nity of the office. Will the axe fall next on Madan
Lal Khurana, a former Bharatiya Janata Party
Chief Minister who is Governor of Rajasthan,
and Rama Jois, Governor of Bihar who is a
Sangh Parivar sympathiser? Was Mr. Khurana
kept in place because his removal might see him
return to active politics in Delhi, now ruled by
the Congress? What was the real intention be-
hind dismissing four Governors in Opposition-
ruled States? Was the decision to replace the
Head of State in Uttar Pradesh — where the
Congress is engaged in a psychological war with
Chief Minister Mulayam Singh Yadav’'s Samaj-
wadi Party-led Government — to pre-empt
trouble or to create fresh trouble by exploiting
the services of a new pliant Governor? Such
questions will remain unanswered given the
shroud of opacity the Home Minister has placed
over the dismissals as well as the
non-dismissals.

The larger and more significant question is
why the institution of Governor, supposedly de-
signed for maintaining links and building har-
mony between the Centre and States within a
framework of ‘cooperative federalism’, has be-
come a hotbed of controversy. The central issue
relates to the capabilities and attributes of those
who have been appointed to gubernatorial of-
fice over the long term. Article 157 of the Consti-
tution merely lays down two Dbasic
qualifications: Indian citizenship and a mini-
mum age of 35. Article 158 prescribes a couple
of technical conditions: a Governor shall not
hold an office of profit and shall not be a mem-
ber of Parliament or a State Legislature. Un-
fortunately, no qualitative criteria for
appointment have been laid down by the Con-
stitution; nor have they evolved in practice over
half a century. Over the years, a number of com-
mittees, commissions and legal experts have
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called for some kind of criteria tg\gwern ap-
pointments. The Sarkaria Commission, for in-
stance, recommended that the Governor should
be a “detached figure,” someone who has “not
taken too great a part in politics generally and
particularly in the recent past.” Given the long-
term misuse of the power of appointment and
the consequent notoriety achieved by many a
Governor, such a reformist notion is a pie in the
sky. But the malaise runs much deeper. In fact,
the answer does not seem to lie in looking for
detachment from active politics. Experience
suggests that political leaders of integrity, ob-
jectivity and respect for the Constitution can
make good Heads of State: witness the salutary
example set by Dr. Shankar Dayal Sharma in the
mid-1980s when he went to Andhra Pradesh as
Governor and cleared up, in no time at all, the
constitutional mess created by his predecessor.
On the other hand, some Governors with a civil
service, police, Army or even judicial back-
ground have made a hash of the job, committing
blunders or improprieties that have brought the
office into disrepute. The performance of one
Governor with a foreign service background at
the Raj Bhavan in Lucknow is a telling case in
point.

What the Governor's office really requires is
not political detachment but integrity, inde-
pendence and sobriety rooted in constitutional
values. Above all, the constitutional office of
Governor must transform itself into something
that cannot be converted into an agency of the
Centre, to be used, where deemed politically
necessary, against opposition State Govern-
ments. But given the constitutional power of ap-
pointment and removal by the Centre, is this
notion also a pie in the sky? Given the circum-
stances, the best way of finding the right men
and women for the job is to go beyond mechani-
cal formulae and evolve a serious consultative
mechanism for the selection. The Sarkaria Com-
mission had something like this in mind when it
recommended “the Vice-President of India and
the Speaker of the Lok Sabha should be consult-
ed by the Prime Minister in selecting a Gover-
nor.” But that clearly would not be enough. In a
federal or quasi-federal political system, it is
necessary to establish a method by which the
Chief Minister is always consulted before the
Governor of the State is chosen. The debates in
the Constituent Assembly suggest that its mem-
bers felt that such a convention must be adhered
to. The Sarkaria Commission went so far as to
recommend a constitutional amendment to
make such consultation mandatory. Sadly, the
idea failed to take root. Instead, Central Govern-
ments of varying political hue have preferred to
select and use Governors as “agents of the Cen-
tre” rather than as vital links between the Centre
and the States working with a federal spirit.

Can Governors be removed before their nor-
mal term of five years? The answer seems to be
that there is no constitutional bar to this. Article
156 provides that the Governor “shall hold office
during the pleasure of the President” and that a
Governor may, in a signed letter addressed to the
President, resign his or her office at any time. It
is only “subject to... [these] provisions” that the
Constitution prescribes that a Governor should
have a five-year term of office. And since “the
President’s pleasure” is determined exclusively
by the political decision of the government of
the day, there can be no reasonable doubt about
the constitutionality of the latest dismissals. Po-
litical realism suggests that the issue of replace-
ment of Governors, either through forced
resignation or dismissal, is integrally linked to
the process of appointment. If the selection is
institutionally flawed, and against the spirit of
the Constitution, a Governor’s normal term in
office is increasingly likely to be co-terminus
with the political rule of those who appointed
him or her — on the basis of no transparent
criteria or standards.
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Congress demeans Constitution

ORALLY-challenging political decisions should at

least make political sense. Otherwise, why court

the opprobrium? It is. baffling in the extreme,

therefore, that the Congress applied such pressure on

 the President to sack four NDA-appointed governors.

The government is drawing plenty of deserved flak for

this action. But there seems to be no political gain

derived from it. The replacement for these ousted

* governors has not been not decided. So, it isn’t jobs for
boys-in-a-hurry.

There is no on-going or impending crisis in the four
states — Gujarat, Goa, UP and Haryana — where the
action is taken. So, having your own man to interpret
laws and rules, a prime motivation in gubernatorial
appointments, wasn’t a priority. Was the Congress
trying to send a message to the BJP? If that was the
case, what difference would a delay of a few more days
have made. Especially because the President had
reportedly agreed.

The President’s logic, as reported, was that directly
sacking four governors would leave an unpleasant
impression. None of the four governors who were
dismissed had perpetrated anything remotely linked to
a crisis or a major scandal. In the absence of
substantive apolitical cause, Abdul Kalam had at least
wanted government to lend a little dignity to the
process by appointing new governors. That would have
avoided a presidential warrant to remove existing
incumbents.

Kalam’s reported discomfiture is well-grounded. The
stink of political vendetta apart, there is the
interpretation of Article 156 (1) of the Constitution.
There are no technical grounds that bar government
from removing a governor by advising the President,
who accepts that advice. But in high constitutional
matters, propriety and being seen to do the right thing
are equally, if not more, important. Since Article 156
(1) says governors hold their office at the pleasure of
the President, the head of state must be kept above
political controversy.

Ergo, it can be argued that if the fine traditions of
constitutional governance are the benchmark, Article
156 (1) enjoins the government not to be arbitrary in
gubernatorial appointments. The Congress has clearly
been arbitrary. To say that governors with “RSS
background” will be sacked does not answer the charge
of arbitrariness. Indeed, it is a dangerous argument.
This newspaper, as the RSS will testify, has plenty of
questions and doubts but this does not mean that a
clearly improper course of action should be tolerated. |
Tomorrow, governors with “Marxist background” may |
be anathema, and that would be wrong in equal |
measure. .‘

Indeed, given the absurd hurry and poor logic that the |

Congress has displayed in this affair, governors with |

“Congress background” should logically be looked at
with suspicion!

FHE STATESMAN & JUL 200!



~Dismissal of Governors

\

s+ vindictive: BJP chief

By Our Special Correspondent

CHENNAI, JULY 3.“The dismissal
of four Governors by the Con-
gress-led United Progressive Al-
liance (UPA) Government is not
only anti-democratic but also
diabolical,” the Bharatiya Jana-
ta Party (BJP) president, M.
Venkaiah Naidu, said here to-

day.
Describing the decision as
“vindictive,” Mr. Naidu said

that it was a reversal of healthy
changes introduced by the Vaj-
payee Government in the ap-
pointment and functioning of
Governors.

Talking to newsmen, he said
that the Sarkaria Commission
on Centre-State relations de-
voted a major part of its recom-
mendations to preventing the
misuse of the office of Governor
by the ruling party at the Cen-
tre. It had clearly stated that the
Governor’s tenure of office
must be guaranteed and should
not be disturbed except for ex-
tremely compelling reasons. If
any action was to be taken
against a Governor, he /she
must be given a reasonable op-
portunity for showing cause
against the grounds on which
the removal had been sought.
The Commission’s recommen-
dations were approved by the
Inter-State Council in its meet-
ing in New Delhi in 2001.

But the UPA Government

had not sought any explanation
from the sacked Governors,
which meant that the Congress
did not believe in a healthy de-
mocracy and had given a burial
to the Commission’s recom-
mendations.

Not only was the sacking of
four Governors wrong, but also
the political rationalisation giv-
en by the Centre was “perni-
cious,” he said. Some Congress
functionaries had hinted that
the Rashtriya Swayamsevak
Sangh background of the Gov-
ernors disqualified them from
occupying the office. Was their
RSS background a crime? If so,
what about those who had the
Congress or communist back-
ground, he asked.

Visualising a “deeper and
diabolical” game plan in the
Government’s decision, Mr.
Naidu said that the Congress
seemed to be back at its “old
game” of using the office of the
Governor for advancing its “ne-
farious” strategy of toppling
non-UPA  Governments in
States such as Goa, Gujarat, Ha-
ryana and Uttar Pradesh. In this
connection he wanted the
Communist parties and the
DMK to clarify their stand over
the action taken by the UPA
Government.

Asked whether the BJP would
legally challenge the Govern-
ment’s decision, Mr. Naidu said
that it was for the affected Gov-

THE HINDU

ernors to take up the issue, as
they were not party
functionaries.

Asked whether the BJP would
attend the budget session,
Mr.Naidu said that constituents
of the National Democratic Alli-
ance would meet in New Delhi
to take a decision. But the NDA
would continue to raise the is-
sue of “tainted” Ministers in
Parliament. l

|

Charging that the Govern-
ment had a “bad beginning”
with the induction of “tainted” |
MPs as Ministers and change of |
history textbooks, Mr. Naidu |
said the Government had re-
moved Constitutionally set up
committees. A committee set
up by the previous Government
to provide reservation for the -
economically backward stu-
dents in forward communities ;
was wound up.

Similarly, another panel
which was asked to study the
conditions of the nomadic
tribes was disbanded.

Referring to the Centre’s de-
cision to directly fund pan-
chayats, Mr. Naidu said that
when he was the Union Minis-
ter for Rural Development he
suggested that funds ear-
marked for the panchayats
should be routed through the
State Governments. If neces-
sary a time frame could be
drawn for the funds to reach the
panchayats.

& JUL 2004
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THE TiME= OF 1

— B R Ambedkar

/Goodhye Guy’ nor

(\/ . Post does not serve any (y.- {
U/JF purpose. Do away with 1t B\

The row over ‘governors with an RSS background’ is
getting worse by the day. When subtle attempts to seek
their resignations failed, the Centre on Friday sacked
some of them. The BJP has accused the Congress of
politicising the governor’s post. The BJP argument is
valid, except that the party itself is guilty of the very same
politicisation. Article 153 of the Constitution requires that
“there shall be a governor for each state”, who shall hold
the post, according to Article 156, “during the pleasure of
the president”. The governor is expected to preserve, pro-
tect and defend the Constitution. The Sarkaria Commis-
sion, which studied Centre-state relations in the 1980s, ar-
gued for continuing with governors, but clarified that they
should be “persons who have not taken too great a part in
politics generally, and particularly in the recent past”. A
decade later, the National Commission to Review the
Working of the Constitution supported Justice Sarkaria’s
recommendations but wasn’t exactly charitable about the
state of the institution: “By and large, the picture has not
been an inspiring one. This is because very often active
politicians, politicians defeated at the polls and men
lacking in integrity and fairness and individuals not
possessing an understanding of the constitutional system
— persons who were more interested in their personal
career than public good — were chosen for this office”.
Bhai Parmanand, Kailashpati Mishra, Kidar Nath
Sahni, Vishnukant Shastri, and perhaps the other BJP
appointees, will be replaced by a new lot of jaded politi-
cians and bureaucrats. Will that make any difference?
Unlikely. The political class will continue to milk the gov-
ernor’s job as a sop for pliable babus, or to accommodate
disgruntled politicians. With Article 356 empowering the
Centre to seek the dismissal of any state government, the
governor will always be New Delhi’s hand puppet, surely
not an edifying prospect for a federal polity. Frankly, we
don’t need governors at all. It will save the state substan-
tial expenditure and free prime real estate for better uses.
The constitutional roles envisaged for a governor can well
be executed by the chief justice of high court. Recent
history reveals that it is far-fetched to expect governors
with strong political affiliations to play an independent
role in the event of a constitutional breakdown. That is -
why Sundar Singh Bhandari, an RSS leader turned Gujac
rat governor, found no problem with Narendra
handling of the communal riots. Let reforms in
ment begin with abolishing the post of the goversor.
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_«>«Governors issue: Congress, BJF trade charges

By Our Special Correspondent
o\

NEW DELHL, JULY 2/ A war of
words has broken ‘out between
the Congress and the Bharati-
ya Janata Party over the sack-
ing of four Governors
appointed during the National
Democratic Alliance (NDA) re-
gime. The face-off is expected

to cast its shadow on next.

week's budget session.

The Congress charge was
that the BJP had “politicised”
the demand for Governors’ re-
signations by the United Pro-
gressive Alliance Government
when, in fact, the continuation
of those Governors had be-
come “untenable.”

The Congress spokesperson,
Anand Sharma, pointed out
. | that not only had the Leader of

the Oppeosition, LK. Advani,
and others met the President,
A.PJ. Abdul Kalam, but they
had made public that they had
instructed the Governors not
to put in their papers and di-
rected them “not to follow the
established practice of offering
to resign” but to “defy” the
Government.

“We cannot have a situation
where Governors, who are ap-
pointed by the President, take
instructions from those who
lost power in the recent elec-
tions,” Mr. Sharma said.

“The Governors identified
were the appointees of the pre-
vious regime. Their appoint-
ments had been made because
of their strong affiliations to
the Sangh Parivar.”

That the BJP was not ready

to accept the dismissal of the
Governors through a Presiden-
tial communiqué came when
the party general secretary and
former Law Minister, Arun
Jaitley, described the move as a
“constitutional impropriety”
within minutes of the announ-
cement by the Rashtrapati
Bhavan. He indicated that the
party would fight this out in-
side and outside Parliament.

“What is the logic in replac-
ing the so-called political ap-
pointees by other political
appointees? And, moreover,
under the Constitution, the
Governor enjoys a fixed five-
year tenure and nowhere does
it say that those with political
backgrounds cannot be ap-
pointed to this post,” Mr. Jait-
ley said.

The Opposition’s view was
that the President cannot
“withdraw his pleasure” with-
out giving some cogent reason.
When it was pointed out that
the Haryana Governor, Babu
Parmanand, had, perhaps,
committed a political indiscre-,
tion when during the recent
elections he had displayed his
political partisanship, Mr. Jait-
ley admitted that the President
had asked him for an explana-
tion. He said that the BJP and
the NDA leaders would explore
“all the options open to us —
legal and constitutional” to
protest against the dismissal of
Governors.

For the last several days
there had been speculation
that besides the four Gover-
nors dismissed today, the axe

would also fall on the Gover-
nor of Rajasthan, Madan Lal
Khurana, and the Bihar Gover-
nor, Rama Jois.

However, when Mr. Sharma
was asked how and why these
two had been spared, he said it
was the Home Ministry that
takes a view. The Congress, he
said, had never made a case for
a general dismissal of
Governors.

He said the Government of
the day has the right to appoint
Governors and reminded that
in 1998, the then National
Democratic Alliance Govern-
ment had asked four Gover-
nors, AP. Mukherjee
{Mizoram), Krishan Pal Singh
{Gujarat), T.R. Satish Chandra
(Goa) and Romesh Bhandari
(Uttar Pradesh) to resign and

appointed its own men as
Governors.

The claim by the BJP that
such a thing (removal of Gov-
ernors) had happened for the
first time and that the Consti-
tutional conventions had not
been respected was “complete-
ly wrong.” “If anyone has
brought this office into contro-
versy, it is the BJP alone,” he
emphasised.

Mr. Sharma said that for Mr.
Advani to state that the move
went against the federal struc-
ture was not correct.

When Mr. Advani and Atal
Bihari Vajpayee were Ministers
in the Morarji Desai Govern-
ment in 1977, they were party
to a decision to sack severa
State Governments with one
single order, he pointed out.

Sahani questions rationale behind recall -

By Anil Sastry

ANAJL, JULY 2. The Union Home
Minister, Shivraj Patil, calls up
the Goa Governor at 10.45 pm
on Wednesday and asks his
opinion on the news reports
about the “recall” of some
Governors.

Governor Kidar Nath Sahani
(as he then was) asks why this
question was being posed to “a
person who is discharging his
constitutional duties.” Mr. Patil
says “Thank you” and puts the
phone down.

Then followed the statement
by the Union Minister of State
for Home, Prakash Jaiswal, on
Thursday that the UPA Govern-
ment did not have problems
with all the Governors appoint-
ed by the previous regime, but
with these with a Rashtriya
Swayamsevak Sangh
background.

“This pained me a lot,” Mr.
Sahani told The Hindu on Fri-
day, narrating the sequence of

events. In an interview after he
got the news of his removal
from the office of the Chief Sec-
retary, Mr. Sahani said he faxed
a letter to the President this
morning objecting to Mr. Jais-
wal's statements. He said that
being a member of the RSS
should be neither a factor for

appointment nor for
termination.
He asked the President-

whether the RSS was a banned
outfit or whether there were
any restrictions on it. Besides
setting a wrong precedent,
such an approach would have
repercussions on society and
on politics.Asked whether he
was asked to resign, Mr. Sahani
said that the Congress had said
that some Governors had re-
fused to resign. “Neither was 1
asked to resign nor was I asked
not to tesign [by the BJP},” he
said. The manner in which the
whole exercise was undertaken
was  anti-democratic  and
smacked of an autocratic tend-

N

ency. “It is a fascist act and
reminds me of the Gestapo or
the Emergency,” he alleged.

At a press conference later,
Mr. Sahani said he was not an-
gry but sad because the cher-
ished conventions of
democracy had been scuttled.

He was proud of being in the
RSS ag it made him serve socie-
ty. Though he had got selected
to the Royal Air Force, he did
not want to serve the British
and remained in social service.
Either corruption or treason
should be the reason for re-
moving a Governor.

“T did not care for my per-
sonal comfort during six dec-
ades of sacial service. I do not
have a house anywhere in India
to move in now. I do not know
where to keep my luggage to-
morrow.” Mr. Sahani, who was
earlier Governor of Sikkim from
May 18, 2001, became Gover-

.nor of Goa on October 26, 2002.

Since then, he had been guid-
ing the Government and was a

strong advocate for rural self-
employment.

Born on October 24, 1926 at
Rawalpindi (now in Pakistan),
Mr. Sahani was Deputy Mayor
and Mayor of the Delhi Munici-
pal Corporation. He worked as
General Manager, Secretary
and Managing Director of the
Bharat Prakashan Ltd., which
publishes the Organiser and the
Panchajanya, mouthpieces of
the RSS.

A negation: Shastri
By 1.P. Shukla

LUCKNOW, JULY 2. The Uttar Pra-
desh Governor, Vishnu Kant
Shastri, tbday said that the
Union Government’s decision
to dismiss him was a negation
of demociatic propriety.

He had done nothing wrong
as Govermor and that was the
reason wty he had refused to
resign. His dismissal would set
a bad precedent.

o

e

Talking to newspersons at
the Raj Bhavan following re-
ports that four Governors had
been dismissed, Mr. Shastri
said he was leaving as a satis-
fied person and had no regrets.

To a question, Mr. Shastri
said he had refused to resign
and it was not a decision of the
Bharatiya Janata Party. Was it a
good tradition to ask Governors
to resign after a change of gov-
ernment? Would it not lead to a
situation where Governors ap-
pointed by the present Govern-
ment could be asked to resign
by a succeeding government?
he asked.

When told that the Congress
leaders had referred to his
Rashtriya Swayamsevak Sangh
background as the reason for
his dismissal, Mr. Shastri said
he was proud of his association
with the RSS.

Is the RSS a banned orga-
nisation? If persons associated
with the RSS can become the
Prime Minister and the Presi-

dent, what was wrong in a RS

person becoming a Governor

If the logic of dismissing Gover
nors with RSS background
could be accepted, by the same
logic persons with Congress
background could also be dis-
missed by a succeeding govern-
ment, he said.

Asked if he would now in-
volve himself in party activities,
Mr. Shastri said he would cer-
tainly do something.

He would go back to Kolkata
and take up writing. Mr. Shastri
said that as the U.P. Governor,
he had earned the goodwill of
all sections.

He had done what was prop-
er and acted in an impartial
manner with the leaders be-
longing to all parties.

During the Shiladan’ pro-
gramme, he had taken strict
measures to maintain peace
and no complaints had been
made against any of his
decisions.



4 Governors dlsmlssed

® M.M. Lakhera, Lt. Governor of Pondlcherry

By Vinay Kumar

NEW DELHI, JULY 2. The Centre to-
day dismissed four Governors —
Kidar Nath Sahani of Goa, Kai-
lashpati Mishra of Gujarat, Babu
Parmanand of Haryana and
Vishnu Kant Shastri of Uttar
Pradesh. It announced that Lt.
Gen. (retd) M.M. Lakhera,
would replace N.N. Jha, who re-
cently resigned, as the Lt. Gov-
ernor of Pondicherry.

The United Progressive Alli-
ance Government has not im-
mediately named successors to
the sacked Governors. Instead,
additional responsibilities have
been given to the Governors of
Maharashtra, Madhya Pradesh,
Punjab and Uttaranchal.

In official and Congress cir-
cles, the names of the former
Nagaland Chief Minister, S.C.
Jamir, the former Intelligence
Bureau chief, T.V. Rajeshwar,
the former Bihar Governor and
Rajya Sabha member, AR. Kid-
wai, and the former Union Min-
ister and Congress leader,
Nawal Kishore Sharma, are be-
ing mentioned for possible gu-
bernatorial assignments.

Today, the President, A.P.J.
Abdul Kalam, directed that the
Governors of Goa, Gujarat, Ha-
ryana and Uttar Pradesh “shall
cease to hold office of Governor
of their respective States,” a
Rashtrapati Bhavan communi-
qué said.

This has ended one phase of
the controversy ever gubernato-
rial assignments in which some
of the Governors appointed by
the erstwhile Bharatiya Janata
Party-led National Democratic
Alliance Government refused to
put in their papers even though
they had been given more than
a hint that the Government
wanted them to do so.

The presidential communi-
qué stated that Mohammad Fa-
zal, Governor of Maharashtra,
would discharge the functions
of the Goa Governor; Balram
Jakhar, Governor of Madhya
Pradesh, would oversee Gujarat;

THE HINDU

Kidar N Sahani (Goa)

Vishnu Kanf VShastri
(Uttar Pradesh)

Justice Om Prakash Verma
(retd.), Governor of Punjab,
would be in-charge of Haryana;
and Sudarshan Agarwal, Gover-
nor of Uttaranchal, would take
care of Uttar Pradesh.

Today’s dismissal ends days
of speculation that began with
the resignation of Delhi’'s Lt
Governor, Vijai Kapoor, who
had completed his tenure. He
was replaced by B.L. Joshi, a for-
mer Rajasthan police officer.
The Union Home Minister,
Shivraj Patil, had indicated that
the Government expected “po-
litical appointees” in the Raj
Bhavans to quit on their own.

Over the last few days, a BJP
delegation led by the Leader of
the Opposition, LK. Advani,
met the President and the Prime
Minister separately to press

Kailashpati Mishra (Gujarat )

Babu Parmanand
(Haryana)

home its point that Governors
should be allowed to complete
their five-year tenure.
Apparently, the subject also
came up for discussion when
the Prime Minister, Manmohan
Singh, accompanied by Mr. Pa-
til, called on the President on
Wednesday. The same night Mr.
Patil rung up Mr. Advani, seek-
ing his help in securing the re-
signations of the Governors the
new Government wanted to re-
place. Besides Delhi and Pon-
dicherry, the Government has
so far made two other guberna-
torial appointments — Dr. Jak-
har in Madhya Pradesh and R.L.
Bhatia in Kerala — against the
vacancies caused by the deaths
of Ram Prakash Gupta and Si-
kander Bakht.
Reactions on Page 11

JL oy



‘Governors ca

By J. Venkatesanﬁ/

NEW DELHI, JULY 1. The Presi-
dent’'s “pleasure” in the ap-
pointment of Governors cannot
be exercised arbitrarily merely
because of a change of govern-
ment at the Centre, say some le-
gal experts.

They say that normally Gov-
ernors have a tenure of five
years, though under Article 156
(1) of the Constitution they hold
office during the “pleasure” of
the President.

According to senior Supreme
Court lawyer M.N. Krishnama-
ni, the “pleasure” doctrine un-
der Article 156 could be
exercised only if a Governor’s
action or conduct was unbe-
coming of the high office of the
Governor, corruption or viola-
tion of the Constitutional provi-
sions.

He says that under Article 310
of the Constitution, persons
serving the government either
at the Centre or the State hold
office during the “pleasure” of
the President or Governor as the
case may be, but they cannot be
removed arbitrarily as several
procedures have to be followed.
“It is not contemplated in the
Constitution that a Governor
must automatically resign if
there is a change of govern-
ment.

There is also no such conven-
tion followed in the last 50
years,” says Mr. Krishnamani.

The framers of the Constitu-
tion provided for a fixed tenure
of five years for a Governor of a
State to ensure that there are
checks and balances. The Gov-
ernors therefore cannot be

Q-0

thrown out'on whimsicalor po-
litical reasons, he feels. He
points out that a petition filed
by an advocate and office-bear-
er of the Congress that Gover-
nors should not be removed on
the “pleasure” of the President
is pending adjudication before a
five-Judge Bench of the Su-
preme Court.

According to lawyer Prashant
Bhushan, “it is true that the of-
fice of Governor should not be
subjected to the whims and fan-
cies of the party in power at the
Centre. Any mala fide action of
the government is bad in law.”
But as per the present system,
the government in power can

change Governors.

“If the present government
wants to change the Governors,
it should convince the people
that those appointed by the
Bharatiya Janata Party-led Gov-
ernment were not qualified to
hold office as Governors since
they were all committed to the
ideology of the RSS. ‘

Anyway, it is not a satisfacto-
ry system and the law on this
aspect should be changed,” says
Mr. Bhushan.

However, he says the BJP,
which replaced the heads of
various autonomous = bodies
even before they completed
their tenure, cannot have any

By Our Special Correspondent

NEW DELHI, JULY 1. Amid the
first-rate political contro-
versy brewing over guberna-
torial appointments, the
Union Home Minister, Shiv-
raj Patil, has reportedly
sought the help of the Lead-
er of the Opposition, LK.
Advani, in securing the re-
signations of five Governors
the Government wants to
replace.

According to sources close
to the top Bharatiya Janata
Party leadership, Mr. Patil
telephoned Mr. Advani last
night and requested him to
ask the Governors of Goa,
Rajasthan, Bihar, Uttar Pra-
desh and Gujarat to put in
their papers.

Shivraj Patil calls up Advani

However, Mr, Advani, it is
learnt, flatly refused to do
so, pointing out that they
were Governors holding a
constitutional office and
were no longer under the
discipline of the BJP.

“They are not BJP men,
they are Governors,” he is
reported to have told Mr. Pa-
til. Earlier, BJP leaders de-
clared that the Governors
appointed during the Vaj-
payee administration were
not going to oblige the Gov-
ernment by tendering their
resignations. Following the
“tainted” Ministers’ contro-
versy, the party sees this as
yet another “issue” with
which to try and pin down
the Government during the
coming Budget session.

nnot O{bé removed arbitrarily’

grievance on the removal of
Governors.

K. Subramaniam, senior law-
yer, is of the opinion that while
the Constitution provides for
impeachment of the President,
no such provision exists for the
Governor, the reason being that
as the Governor holds office
during the pleasure of the Presi-
dent, the Central Government
can always recall him if the cir-
cumstances so required.

He cites a judgment of the
Rajasthan High Court in the
case of Raghukul Tilak, wherein
it was held that the presidential
pleasure contemplated in Arti-
cle 156 was not justiciable.

In view of this he says, the
President is the best judge to
decide as to when and in what
circumstances the term of the
Governor should be replaced.
And Article 156 does not require
that reasons be disclosed for the
removal of a Governor.

The president of the Supreme
Court Bar Association, P.H. Pa-
rekh, agrees with the view ex-
pressed by Mr. Subramaniam.

“There is no legal impedi-
ment for the removal of a Gov-
ernor as he holds office during
the pleasure of the President,
who acts on the aid and advice
of the government at the Cen-
tre.

Therefore, whenever there is
a change of party i= pe-el at
the Centre, i will be justified in
removing a Governor, particu-
larly if the government feels that
such a Governor is not an mdg—
pendent person or one who is
commiited to a philosophy of
particular political party or an
organisation,” says Mr. Parekh.



A bbgg;o‘r governors

Keepp

s out of Raj Bhavans. Bring

expertise, integrity, independence into them

G OVERNORS are onge’ag’am
in the news. This, perhaps, is
inevitable. A change of guard in
New Delhi, brings with it the temp-
tation to install “friendly” incum-
bents in the various Raj Bhavans of
the country. Eminences get pushed

out or pulled in, depending on their

equations with the party in power at
the Centre. This has, sadly, been the
case for a number of years.

- The BJP has now assumed the
high moral ground on the issue, with
its leaders petitioning the president
against the UPA government’s re-
ported move to remove governors
perceived to be close to the BJP. Its
stand that the Constitution provides
for a five year term for governors —
“during the pleasure of the presi-
dent” — and that the president can-
not withdraw his pleasure arbitrarily
has merit. But it nevertheless must
be stated that the six years of NDA
rule also witnessed some extremely
partisan appointments. Several
party and sangh parivar faithfuls, as
governors, have brought discredis to
their high office, undermining both
the Constitution and political prac-
tice in the process. Over the last six
months, this newspaper has high-
lighted several instances of guberna-
torial high-handedness and parti-

sanship, w e!t%er it was M. Rama
Jois’s biase{l tone in his Republic
Day addres$, M.L.. Khurana’s at-
tempts at shoring up his political
profile by holding public durbars,
Bhai Parmanand’s open appeal to
an audience to vote for Atal Bihari
Vajpayee. And now has come news
of the cloud over Goa’s Raj Bhavan
presided over by Kedar Nath Sahni.

Which brings us to the vital ob-
sefvation made by the Sakaria
Commission that people in active
politics — especially leaders of rul-
ing parties — should not be appoi-
nted as governors. This post should
not be considered as an extension of
a particular government’s patron-
age network. Of course, this princi-
ple can be restated till we are blue in
the face, even as Central govern-
ments happily carry on appointing
their favourites as governors. The-
refore we need here to reiterate an-
other principle, a non-negotiable
one: that once people are appoi-
nted as governors, they must in
every way be above partisan and eg-
regious conduct. Only then do they
earn their right to a full term in of-
fice. We urgently need to keep poli-
tics out of our Raj Bhavans and
bring expertise, integrity, indepen-
dence into them.
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v Governors: Advani leads
‘.wBJP delegation to Kalam

Ig)\?gur Special Correspondent

NEW DELHI, JUNE 28. A Bharatiya
Janata Party delegation led by
the Leader of the Opposition,
L.K. Advani, met the President,
AP.J. Abdul Kalam, and com-
plained that the Government
was ‘“‘pressuring”’ some Gover-
nors to put in their papers. Two
days ago, Mr. Advani and some
BJP leaders met the Prime Min-
ister, Manmohan Singh, on the
same issue.

Mr. Advani told reporters af-
ter the 30-minute meeting with
the President that the delega-
tion had impressed upon Mr.
Kalam that the Government
was trying to remove some
Governors “for political rea-
sons” and that this was not ac-
ceptable. “It seems that those
[Governors] who had relations

with the BJP are being in-
formed that they should resign,
and if they don’t, they will be
removed,” he said.

Mr. Advani claimed that dur-
ing the Vajpayee Government's
term the ruling National Dem-
ocratic Alliance had “establish-
ed a tradition” of not
disturbing Governors.

An exception was made in
the case of two Governors (Goa
and Mizoram) who had been
appointed ‘“‘after” the notifica-
tion of the 1998 Lok Sabha
polls.

The delegation comprised
the Leader of the Opposition in
the Rajya Sabha, Jaswant Singh,
the former Union Ministers,
Murli Manohar Joshi, Sushma
Swaraj, Arun Jaitley and B.C.
Bhanduri, the deputy leader of
the BJP in the Lok Sabha, V.K.

Malhotra, and the party vice-
president, Mukhtar Abbas
Nagqvi.

They told Mr. Kalam that
they had brought this matter to
the notice of the Prime Minis-
ter two days ago. The Gover-
nors enjoyed a ‘“fixed tenure”
and while the President could
at any time ‘‘withdraw his plea-
sure” and thus bring their ten-
ure to an abrupt end, this
should be done only for sub-
stantive reasons such as allega-
tions of corruption or treason
against them. Simply because a
Governor had links with a po-
litical party should not be suffi-
cient reason for his dismissal.

Party leaders told reporters
that the President said that he
would study the precedents
and the congtituitional and legal
position.
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~Commission contests SC stay on election

Poll panel steps

into
(\ .

New Delhi, June 5: The Elee-
tion Commission today mo-
ved the Supreme Court ag-
ainst the order of a vacation
bench that had stayed the
Rajya Sabha polls question-
ing the practice of electing
members from states they
did not belong to.

In an application filed in the
apex court, the commission co-
ntended that the notification
for the June 21 elections had al-
ready been issued and that un-
der the Constitution, “once the
election process” has been initi-
ated, no court could intervene.

The interim order came yest-
erday on a public interest litigat-
ion by columnist Kuldip Nayar, a
retired nominated member of
the Upper House, who argued th-
at the practice of electing mem-
bers from states other than their
own was unconstitutional and
sought their disqualification.

In their order, Justices Ruma
Pal and B.N. Agarwal directed
the commission not to issue a no-
tification for the biennial polls.
“If the notification is not pub-
lished in the gazette, it shall not
be published and if it is already
published, it shall not be given ef-
fect to,” the bench had said and
fixed June 14 as the next date of
hearing.

Seeking vacation of the or-
der, the poll panel pointed out
that the notification for the elec-
tions had been issued on Friday
morning and the election pro-
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cess was already on.

The commission said under
Article 324, “superintendence,
direction and control of electi-
ons” were “vested” with it and
pointed out several earlier ver-
dicts of the apex court by which
an election petition could be br-
ought only after the elections
were over.

Manmohan
Singh does not
. want his pho-
tograph stari-
ng out of adv-
. ertisements.
_ On Friday,
the Prime Mi-
nister’s Office
sent a direc-
tive to all ministries and gov-
ernment departments which
said: “The Prime Minister has
desired that his photo need not
be inserted in advertisements
released by various ministries
except in the case of events of
national importance or nation-
al occasions (Independence
Day or Republic Day).”

A standing counsel for the co-
mmission said the poll panel’s
application might be taken up on
Monday itself, “given the ur-
gency of the matter”.

He said an unprecedented
constitutional impasse would
arise out of the apex court’s in-
terim stay order as a few Union
ministers are yet to be elected to

e
i

debate

9 oty

either House of Parliament.

Shivraj Patil, who lost the
Lok Sabha election from Latur
in Maharashtra, has been made
home minister. He has to be ele-
cted to the Rajya Sabha within
six months.

Congress veteran PM. Say-
eed was defeated from Lakshad-
weep but made a minister. He,
too, has to be elected to the Rajya
Sabha.

PMK chief S. Ramadoss’ son,
Anbumani Ramadoss, is also a
minister and has to be elected to
the Upper House.

Another Congress casualty
could be Gandhi family loyalist
Satish Sharma, who vacated the
Rae Bareli constituency for
Sonia Gandhi and was expected
to be brought to the Rajya Sabha
from Andhra Pradesh.

But Congress sources do not
see any threat to Prime Minister
Manmohan Singh — who is from
Punjab but was elected from
Assam. They said the court’s
order is unlikely to have retro-
spective effect.

Asked to comment on the in-
terim order, Congress spoke-
sperson Anand Sharma said:
“The matter is sub judice. The
Government of India will place
its views before the court when
the matter comes up for hearing.
We hope the issue will be re-
solved soon.”

The CPM today issued a
statement saying the Rajya Sa-
bha is the council of states and
the members elected should be
from the states concerned.



~"Milon Banerjee is Attorney General

By Our Legal Correspondent

NEW DELHI, JUNE 5. The Union
Government today appointed
senior advocate Milon Kumar
Banerjee as the next Attorney
General of India. He succeeds
Soli Sorabjee, who resigned fol-
lowing the change of guard at
the Centre.

Mr. Banerjee, 74, was en-
rolled as an advocate in 1955
and designated senior advocate
in May 1972. Besides regular ap-
pearances in the Supreme
Court and other courts in the
country, he has appeared in
several international arbitra-
tions.

Mr. Banerjee was appointed
the second Additional Solicitor-

General of India in August 1979,
was Solicitor General from 1986
to 1989 and Attorney General
from November 1992 to July
1996.

In the Ayodhya case, as At-
torney General he was faced

with a case of far- reaching sig-
nificance. The day he took over
(November 24, 1992), Mr. Ba-
nerjee cautioned the Supreme
Court that the situation had re-
ached a boiling point and any
inaction would make the situa-
tion irreversible and the court
would be faced with a fait ac-
compli. The judgment in the
Ram Janambhoomi case, up-
holding the validity of the Ac-
quisition of Certain Areas in
Ayodhya Act, 1993, was another
landmark in his career.

The national awards, viz.,
Bharat Ratna and the Padma
awards, were revived by the Su-
preme Court after a long break,.
accepting Mr. Banerjee’s argu-
ments and suggestions.




Supreme Court stops

/

notification for’ .-

?(ajya Sabha elections

By J. Venkatesan

NEW DELHI, JUNE 4. The Supreme
Court through an interim order
today restrained the Election
Commission from issuing a no-
tification to fill 65 vacancies to
the Rajya Sabha arising in June

i and July. The notification was to

be issued today to pave the way
for filing of nominations.

A vacation Bench, compris-
ing Justice Ruma Pal and Justice
B.N. Agrawal, passed the order
on a petition filed by the former
Rajya Sabha member and jour-
nalist, Kuldip Nayar, challeng-
ing the amendments made to
the Representation of the Peo-

. ple Act, 1951, dispensing with

the requirement of domicile for
candidates contesting the Rajya
Sabha elections.

Today’s order has the poten-
tial to blow up into a constitu-
tional crisis if the court does not
vacate the stay at the earliest, as
several Union Ministers are to
be elected against these vacan-

i cies. The Ministers have to be
' elected to either House of Par-
* liament within six months of as-

suming office.

The States from where vacan-
cies (including five which arose
after the recent Lok Sabha polls)
are to be filled are: Andhra Pra-
desh (7); Karnataka (4); Chhat-
tisgarh (2); Madhya Pradesh (4);
Tamil Nadu (6); Orissa (4); Mah-
arashtra (6); Punjab (3); Rajas-
than (5); Uttar Pradesh (11);
Uttaranchal (1); Bihar (7); Jhark-
hand (2); Haryana (2) and West
Bengal (1).

In its order, the Bench said
that if the Commission had not

already issued the notification,
the sa)zg):ljlould not be issued.

If the notification had been is-
sued, it should not be given ef-
fect to. Since there was some
confusion over whether the
Commission had been made a
party to the case or not, the
Bench said it would be made a
party now and issued notice re-
turnable by June 14. It would be
open to the Commission to seek
modification of the order before
the next vacation Bench on June
14. Mr. Nayar, appearing in per-
son, submitted that he had writ-
ten to the Commission on June
2 asking it to defer issuing the
notification for the Rajya Sabha
election till the matter was
heard by the Supreme Court
and had requested the Commis-
sion to send counsel to be pre-
sent during the hearing.
However, none from the Com-
mission’s side was present dur-
ing the hearing, he said.

‘Far- reachlng
consequences’

Appearing for the Centre, se-
nior counsel Kailash Vasudev
pleaded with the Bench not to
pass the interim order as it had
far-reaching consequences and
ramifications of stalling the
election process. The Bench,
however, observed that if such
an important question was put
before it where the basic struc-
ture of the Constitution was al-
leged to have been altered, then
it could issue ex-parte orders for
stay of the action. “Itis a fit case
for interference,” the Bench ob-
served.

A three-judge Bench, com-
prising the then Chief Justice of
India, V.N. Khare, Justice S.B.
Sinha and Justice S.H. Kapadia,
had on April 28 issued notice to

the Centre and all the States af-
ter hearing Mr. Nayar, whose
letter to the CJI was treated as a
public interest petition.

‘Federalism part of
basic structure’

Mr. Nayar submitted that
federalism was a part of the “ba-
sic structure” of the Constitu-
tion and the amendment to the
Representation of the People
Act made in August 2003 being
contrary to the basic structure
was unconstitutional and liable
to be struck down. Article 84 (c)
of the Constitution dealing with
qualification for membership of
Parliament either prescribed on
that behalf or under any law
made by Parliament. Accord-
ingly, under the RP Act, a candi-
date for being elected to the
Council of States should be or-
dinarily a resident of the State
concerned.

However, this requirement
had been done away with in the
amended Act and by this, Par-
liament had sought to change
the basic structure of the Con-
stitution.

He said that if this amend-
ment was given effect to, States
need not have their own people
and the objective of the Council
of States would be defeated. He
asked the Court to strike down
the amendment and restore the
original provision in the Act,
and grant an interim stay
against issuance of notification
for filling the vacancies. Mr.
Nayar also assailed another
amendment by which voting
had been made through open
ballot instead of secret ballot.

‘Amendment affects federal
character’: Page 13
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“Lahoti takes over as Chief Justice of India

By J. Venkatesan

NEW DELHI, JUNE 1. Justice Ra-
mesh Chandra Lahoti, the se-
nior-most  Supreme  Court
judge, was today sworn in the
35th Chief Justice of India, suc-
ceeding Justice S. Rajendra Ba-
bu, who retired after a brief
tenure of 31 days.

The President, A.P.J. Abdul
Kalam, administered the oath of
office to Mr. Justice Lahoti at a
brief ceremony in the Ashoka
Hall of Rashtrapathi Bhavan.
Mr. Justice Lahoti will have 17-
month tenure till November 1,
2005. Soon after the swearing-
in, he touched the feet of his
mother seeking her blessings. “I
owe everything to my parents.
God blesses people through
their parents,” he later said.

The Vice-President, Bhairon
Singh Shekhawat, the Prime
Minister, Manmohan Singh, the
Congress  president, Sonia
Gandhi, the outgoing CJI, Mr.
Babu, former CJIs, including
V.N. Khare and A.S. Anand, the
Union Home Minister, Shivraj
Patil, the Human Resource De-
velopment Minister, Arjun
Singh, the Finance Minister, P.
Chidambaram, the Law Minis-
ter, H.R. Bhardwaj, the Parlia-
mentary and Urban Affairs
Minister, Ghulam Nabi Azad,
the Petroleurn Minister, Mani
Shankar Aiyar, the Social Justice
Minister, Meira Kumar, the
Minister of State for Law, K.
Venkatapathy, former and pre-
sent Supreme Court and High
Court judges and eminent law-
yers attended the function. The

THE HIND!!

Ramesh Chandra Lahoti being greeted by the Prime Minister, Manmohan Singh, after being

sworn in as Chief Justice of india by the President, A.P. J. Abdul Kalam, at Rashtrapati
Bhavan in New Delhi on Tuesday. — Photo: V.V. Krishnan

Opposition party leaders were
conspicuous by their absence.
Enrolled in 1961, Mr. Justice
Lahoti was elevated as a judge
of the Madhya Pradesh High
Court in May 1988 and in Feb-
ruary 1994 he was transferred to
the Delhi high Court. He was
appointed judge of the Supreme
Court on December 9, 1998.
As a Supreme Court judge,
Mr. Justice Lahoti has rendered
several landmark judgments. In

Fe s

one such judgment, he observ-
ed that “senior officers occupy-
ing key positions are not
supposed to mortgage their
own discretion, volition and de-
cision-making authority and be
prepared to give way at the beh-
est of politicians for carrying
out commands having no sanc-
tity in law.”

In the Kesoram Industries
case, Mr. Justice Lahoti inter-
preted several legislative Entries

in the Seventh Schedule of the
Constitution leaning in favour
of the States’ power to levy tax
and fee unless it was specifically
taken away. While dealing with
the issue of prompt and speedy
justice, he once observed: “The
obligation of the presiding
judge to hold the proceedings
so0 as to achieve the dual objec-
tive — search for truth and de-
livering justice expeditiously —
cannot be subdued.”
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SC SC raps Patna HC for remarks

Times NEws NETWORK () L’b

New Delhi: The supreme court has
severely castigated the Patna high
court for making “derogatory, dis-
paraging and totally uncalled for” re

marks against it and said, “Our em-
barrassment stands multiplied when
we notice that the division bench of
the HC which passed the order was
headed by the chief justice.”

It was a rare case in which the
HC had questioned the propriety of
the supreme court, that too in a ju-
dicial order. The HC had taken af-
front to the apex court’s query
about proceedings on certain appli-
cations pending before it (HC).

A bench comprising Justices R C
Lahoti and Ashok Bhan, while ex-
punging the adverse remarks made

by the HCon December 3, 2003 s
“There was absolutely no 0ccas1on
for the HC to feel annoyed and dis-
turbed, much less to feel perturbed
and react in the manner in which it
has unfortunately done.”

On the objectionable portions, the
bench said, “Such an order of the
HC, which has done no good either
to this court or the HC itself, having
been brought to our notice, we are
constitutionally obliged not to blink
our eyes but to act and so we do.”

The apex court had sought details
about the hearing of certain applica-
tions as a grievance was made out be-
fore it that they were not being heard
by the HC despite the apex court’s di-
rections. When the matter was
placed before the HC, the division
bench took it on the judicial side and

5 WAYIOM

ongly deprecated the order seek-
ing information from it and termed
it as a “sad day for the judiciary”.

Justice Lahoti made it clear that
under the Constitution, a lower fo-
rum could be called upon to “certify
its record of case and proceedings to
the superior forum”. The judgment
penned by Justice Lahoti expunged
the remarks which were derogatory;
disparaging and totally uncalled for.
“Such remarks should not continue
to be retained on the record of the
HC,” the apex court said. It said it
was necessary to maintain the digni-
ty of its institution as the apex court
of the country and undo the mistak-
en assumption of the HC that “any
order of this court was intended to
undermine the HC’s status as a con-
stitutional court or court of record”.




“Rajendra Babu takes
s ¢ over as new GJI

"&

NEW DELHI, MAY 2. S. Rajendra Babu, the senior-
most Judge of the Supreme Court, was
today sworn in the 34th Chief Justice of
India, succeeding Justice V.N. Khare, who
retired after a tenure of over 16 months.

The President, A.P.J. Abdul Kalam,
administered the oath of office to Mr.
Justice Rajendra Babu at a brief ceremony
in the Rashtrapathi Bhavan. He will have a
short tenure of office till June 1, 2004.

The Prime Minister, Atal Bihari Vajpayee,
the former President, K.R. Narayanan, the
Speaker of the dissolved Lok Sabha, Manoj
Joshi, the outgoing Chief Justice of India,
Khare, former CJlIs, including Justice A.S.
Anand, Chairperson of the National Human
Rights Commission and the Union Law
Minister, Arun Jaitley, the Communications
Minister, Arun Shourie, the Attorney-
General, Soli Sorabjee, the Solicitor-General,
Kirit Raval, former and present Supreme
Court and High Court Judges, eminent
lawyers were among those who attended
the function.

Erolled as an advocate in January 1965,
Mr. Justice Rajendra Babu was appointed
permanent Judge of the Karnataka High
Court on February 19, 1988, and a Judge of
the Supreme Court on September 25, 1997.

As a Supreme Court Judge, he has given
landmark judgments in civil, criminal,
constitutional, environmental, taxation,
corporate laws, and the intellectual proper9'
matters. y

By J. Venkatesan Fa

THE MINDU

He analysed the mob psychology in the
case relating to anti-Sikh riots, which broke
out after the assassination of former Prime
Minister, Indira Gandhi. He also interpreted
the provisions of Muslim Women
(Protection of Rights on Divorce) Act, 1986.

In the HPCL/BPCL disinvestment case,
Mr. Justice Rajendra Babu held that
parliamentary approval was required for
disinvestment of the shares in the two
major public sector undertakings and
thereby put on hold the disinvestment
process in the case of the two oil majors.

Upholding the provisions of the
Prevention of Terrorism Act, he defined that
to attract Sec. 21 (3) (extending support to a
banned terrorist organisation), there must
be criminal intention to commit a terrorist
act and as a result of this interpretation, the
MDMK general secretary, Vaiko, and eight
others were baled out of the POTA charges
by the Central POTA Review Committee.

In the Anand Margi’s case, he held that
Anand Margis have no right to take out a
procession carrying human skulls and
‘trishul.” Known for his has quick grasp,
humane nature as also wit and humour,

Mr. Justice Rajendra Babu participated in
international seminars of Supreme Court

judges held at Geneva this year and in the
U.S. last year.

He is credited with delivering several
lectures on important legal issues, including
women'’s rights, the IPRs, freedom of speech
and expression and judicial accountability
at various national and interfiational fora.
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m her was no prosecution at all’

Apex Courf St

New Delhi: In a stinging
attack, Chief Justice of
India V N Khare on Sat-
urday said the Supreme
Court had stepped in to
protect the victims and
witnesses of the post-
Godhra riot cases as
there was “complete col-
lusion” between the ac-
cused and prosecution.
“There was no prose-
cution in the riot cases

v Brotect Post-Godnra Yictims: Cli

correctness of the HC or-
der (in acquitting the ac-
“cused in Best Bakery
case),” he said.

Asked whether the ju-
diciary was facing a seri-
ous problem of corrup-
tion, he replied in the af-
firmative but refused to
quantify the percentage of
honest judges. Referring
to the recent incident of
“indiscipline” shown by

at all. Therefore, the
Supreme Court stepped in to
break the collusion between
the prosecution and the ac-
cused,” he said. The concern
for the victims and the wit-
nesses came to the fore when
Justice Khare, who retires on
Sunday; said, “What will hap-

I —————— e

pen to the victims and wit-
nesses if the prosecution and
the accused collude throwing
the rule of law to the wind?”

He was both anguished and
pained by the turn of events
during the tirial but deter-
mined to salvage the justice

THE 1iMES OF INDIA

delivery system. “I gave a new
dimension to criminal ju-
risprudence as on the one
hand one bench of the
Supreme Court monitored the
progress of prosecution in riot
cases while another bench de-
cided on the judicial side the

judges of the Punjab and
Haryana HC, he regretted that
he did not have powers to deal
with corrupt and indisci-
plined judges. “I feel exasper-
ated that the CJI has no pow-
ers under the Constitution to
even ask for an explation from
deviant judges,” he said. agences



Jailbirds have n right to

Crobite b Gy

poIIs Patna HC

conte:

Times NEws NETWORK

Patna: In a historic order that
might affect the ongoing poll
process in Bihar, the Patna high
court on Friday said absconders
and persons in lawful custody have
no right to participate in (parlia-
mentary) elections.

However, it left it to the Election
Commission “to act and act with
speed before the declaration of re-
sults” in those constituencies from
where such candidates are contest-
ing. Several candidates in the poll
fray in Bihar are in jail. They in-
clude Mohd Shahabuddin (RJD) in
Siwan, Dr Ranjit Don (Indepen-
dent) in Begusarai, Pappu Yadav
(LJP) in Purnia, former Ranvir
Sena boss Brahmeshwar Singh (In-
dependent) in Ara and Rajan Ti-
wari (Independent) in Bettiah.

A division bench, comprising
Chief Justice Ravi S Dhavan and
Justice Shashank Kumar Singh,
passed the order on two writ peti-
tions. One was filed by an organi-
sation, Jan Chowkidar (People
Watch), and the other by Om
Prakash Yadav, JD(U) nominee

Hospitality inc

Mohd Shahabuddin, RJD:
Seeking re-election from Siwan
Lok Sabha constituency; 17
criminal cases pending against
him, including the one related to
kidnapping and murder of
CPI(ML) worker Munna Choud-
hary; shifted to Siwan jail on
April 28 after a long stay in a hos-
pital.

Rajesh Ranjan alias Pappu
Yadav, LJP: Seeking re-election
from Purnia; main accused in
the murder of CPM MLA Ajit
Sarkar; undergoing ‘treatment’
at Patna Medical College Hospi-
tal (PMCH).

Dr Kumar Suman Singh alias
Ranjit Don: Independent candi-
date from Begusarai;
chargesheeted by CBI for his al-
leged involvement in CAT gques-
tion-paper leak; undergoing
‘treatment’ in PMCH.

from Siwan (from where history-
sheeter Shahabuddin is seeking re-

election to the Lok Sabha).

“It is entirely up to the EC to de-
cide what action to take, even if it
be countermanding the elections
wherever such persons have par-
ticipated as candidates,” the HC or-
der said.

In its petition, Jan Chowkidar
had challenged the right of candi-
dates under judicial custody to con-
test the parliamentary election. Ya-
dav’s petition had expressed
doubts about the legitimacy of
elections if a jailed person like
Shahabuddin was allowed to cam-
paign by getting himself shifted to
a hospital.

The bench also took serious note
of absconding Lok Janshakti Party
MLA Rama Singh—wanted by the
police of Bihar, Jharkhand, Mad-
hya Pradesh and West Bengal in
several criminal cases—casting his
vote at a booth in Hajipur in the
presence of cops. The bench in-
structed the DGP to immediately
arrest him.

Meanwhile, the EC has decided
to hold repolling in 25 polling sta-
tions in Siwan on Saturday, reject-
ing the BJP demand for counter-
manding of elections.

r 1 MAV NN




‘SC issues notice in

Judges’

HT Correspondent \}F‘\
New Delhi, April 26 )

A day after Chief Justice of
India V.N. Khare pulled up
Punjab and Haryana High
Court judges who went on
leave en masse, the Supreme
Court issued notice to the
registrar of the high court
in response to a public in-
terest petition urging the
apex court to call for
records to unearth the rea-
sons for their action.
President A.PJ. Abdul
{alam had earlier written
0 Khare to express “great
mguish” over the action of
the judges, some of whom
were summoned by Khare
at his residence on Sunday.
Three high court judges
Justices G.S. Singhvi,
V.K. Bali and H.S. Bedi —
met Khare and the CJI-des-
ignate, Justice S. Rajendra
Babu, on Sunday. Punjab

V.N. Khare

1y

T

[ ¥

\\(\. "')/g(\

and Haryana High Court
Chief Justice B.K. Royhad a
separate meeting with the
CJI and Babu.

The Chief Justice of In-
dia is understood to have
taken a serious note of the
matter and conveyed to the
judges that the “ trade

unionism” adopted by them .

had caused irreparable loss
to the judiciary.

The Chief Justice of In-
dia is known to have told the
judges that their action
amounted to a strike and
the Supreme Court and var-
ious high courts had on sev-
eral occasions ruled against
strikes. The CJI is also said
to have shown the Presi-
dent’s letter to the judges
and impressed on them the
need to maintain the stature
of the judiciary.

He asked them to desist
from such actions in future.

The public interest peti-

APJ Abdul Kalam

USTAN TIVES

strib\ke’ case

tion, filed by lawyers S.C.
Dahiya and R.K. Rathore,
said the decision taken by 25
out of the 28 judges after
holding a meeting on the cou-
rt premises was against legal
ethics and judicial propriety.

“Such a decision of the
judges amounts to strike,”
the petition said.

The judges went on leave
on April 19 after the Chief
Justice of Punjab and
Haryana High Court asked
for two of them for an expla-
nation about getting mem-
berships of a controversial
club in Chandigarh.

Work at Punjab and
Haryana High Courts was
hampered on April 19 as 25
of 28 judges went on leave,
reportedly after a stand-off
with Chief Justice B.K. Roy.

The judges had decided to
go on leave after nearly four
months of differences with
Roy. They had been accus-
ing him of interference in
their administrative func-
tioning. About 21 judges had
written to the chief justice
against the issuance of no-
tice to two of the sitting
judges for accepting free
membership of the contro-
versial Forest Hill Club, ac-
cusing him of bias and mala
fide. Some of the judges
have reportedly also con-
veyed that acceptance of
honorary membership of
clubs by the judicial mem-
bers was not unusual.

27 PR 200
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A case for Le;hinldn .

Text of the speech on constitutional reforms as a follow-up to the recommendations of the Nahé?fal\ \
Commission to review the workmg of the Constltutlon dehvered in New Delhi by JS VERMA

HE apprehension of some individuals
and a few political parties about the
real purpose of appointing the
National Commission to review the

working of the Constitution was soon allayed -

by the official clarification that the task of the
Commission was only to review the working
of the Constitution, and not to review the
Constitution itself. After the decision of the
Supreme Court in Keshavananda Bharti,
there can be no doubt that the amending

power of the Parliament does not extend to
altering the “basic structure”, which is inde-
structible. The recommendations of the
NCRWC having been given, it is now time
for the follow-up action to be taken.
Considerable time having elapsed since

submission of the recommendations, and

there being no visible signs of a comprehen-
sive follow-up action by the concerned auth-
orities, this national forum organised by the
Rashtriya Jagran Sansthan for a serious deb-
ate thereon is timely and welcome. I consid-
er it timely, because it is on the eve of the
next general elections, when the political
parties are expected to announce their agen-
da for governance; and they should be made
to indicate their definite stand on emerging
issues of national importance. I do hope this
exercise generates sufficient public interest
to direct the focus of electoral contest to sig-
nificant issues of public importance instead
of diffusing it towards personal vendetta. 1
intend to focus attention on some issues,
which relate to areas in the working of which
I have had some experience. After all, it is
the working of the Constitution which con-
cerns everyone. For some years, there has
been divided opinion about the working of
some provisions of the Constitution. While a
few find faults with the provisions of the
Constitution, many believe that the working
has been defective, which requires the loop-
holes to be plugged to prevent distortion or
misuse of some provisions. One such provi-
sion is Article 356; and amongst others are
Articles 124 and 217 relating to the appoint-
ment, etc. of judges of the superior judiciary.
These examples suffice to illustrate the
point.

In December 1999, a Workshop on the
Constitution of India: A case of Rethinking
was organised in collaboration with the
Rashtriya Jagriti Sansthan. The former
President of India, R Venkataraman, inaugu-
rated it; and presiding over the inaugural ses-
sion, I had quoted the pious hope of Dr
Rajendra Prasad at the concluding session of
the Constituent Assembly, thus: “Whatever
the Constitution may or may not provide, the
welfare of the country will depend upon the
way in which the country is administered.
That will depend upon the men who admin-
ister it... a Constitution, like a machine, is a
lifeless thing. It acquires life because of the
men who control it and operate it, and India
needs today nothing more than a set of hon-
est men who will have the interest of the
country before them.”

And, I then concluded: “It must, however,
be emphasised that the entire exercise of
whatever kind must be in conformity with the
basic structure of the Constitution which is
sound and in line with the constitutional
promise in the Preamble which is the
lodestar by which we must chart our course.
A case of rethinking is made out only to this
extent. In essence, a change necessary to
effectively alter the course of working of the
Constitution by preventing a possible distor-
tion of the machinery by its operation is the
need of the hour.”

Iintend to focus attention on certain areas
of which I have had a closer look by virtue of
the offices I have held. One such area relates
to the electoral process for the electoral ver-
dict to represent the true will of the people,
which is essential for effective participation
of the people in governance. The political
sovereignty vests in the people in a re-
publican democracy. For this reason, free
and fair elections are a basic feature of the
Constitution. Rule of law is another basic
feature; and it is the bedrock of democracy.
Judiciary is entrusted the task of upholding
the rule of law, which makes judicial review
another basic feature. Independence of judi-
ciary, of which judicial accountability must
be treated as one facet is necessary to dis-
charge the constitutional obligation. Federa-
lism has similar significance indicating the
importance of Article 356. A fortiori, all
aspects related to these areas need particular
focus, and they need to be debated along
with other important issues in the light of the
recommendations made by the NCRWC,

The first area of concern is that of elec-
toral reforms. A free and fair election to
ensure true representation of the people in
governance is the essence of republican
democracy. “We the People of India” are
essentially good, and yet, good governance is
eluding us. This is because a significant sec-
tion of those elected do not depict the values
cherished by the people. It is well known that
a number of elected candidates have crimi-
nal record, and money and muscle power
continue to have considerable influence on
the electoral verdict. In reality, the unac-
counted black money and other undesirable
factors seem to be decisive... A much more
suitable candidate without the help of these
factors has seldom any prospect of success.
This is a dismal scene and needs to be cor-
rected. Religion, parochialism, caste and
other similar factors weigh with political par-
ties in the choice of candidates and the out-
come. Defection after election for personal
gain continues to increase the tribe of
AyaRams and GayaRams. Multiplicity of

woman casts her vote in a V|||age near Bodh Gaya - AFP '

candidates results in a candidate being elect-
ed with votes much less than half of the votes
polled, under the existing first-past-post sys-
tem. These are some obvious evils, which
need to be eradicated to ensure a truly rep-
resentative form of governance.

Many of the needed electoral reforms do
not require constitutional amendment and
they can be done through ordinary legisla-
tion. I will deal with a few aspects only, as the
NCRWC recommendations are fairly com-
prehensive.

I had suggested for consideration, two al-
ternative voting systems, both requiring the
returned candidate to obtain majority of the
votes polled. The voter’s right of rejection
through a negative vote to be counted, was
also suggested. A fresh poll, in case no can-
didate gets more than half the votes polled,
with elimination of the rejected candidates is
one method. The other method is of a single

energy and inclination to legislate, when
interested. The same speed and inclination
needs reflection in performance of other
tasks of public welfare.

It is time to study and deliberate on the re-
commendations for electoral reforms with
this aim. These are some of the issues in the
area of electoral reforms, which need urgent
attention. I would now refer to the area relat-
ing to the judiciary. Nonc doubts the impor-
tance of the judiciary in a democracy. How-
ever, there is a growing perception for the
need of an effective mechanism to enforce
judicial accountability at the higher level, and
for a re-look at the procedure for ap-
pointment of judges after the Second Judge’s
case. The demand for a National Judicial
Commission to deal with the appointment
and removal of superior judges is increasing.
Huge backlog of cases in the courts is frus-
trating the cry for speedy justice, notwith-

‘We the People of India’ are essentially good, and yet,
good governance is eluding us. This is because a
significant section of those elected do not depict the
values cherished by the people

transferable vote, requiring the returned
candidate to obtain more than half the votes
polled. Either of these methods would
ensure that the elected candidate was
approved by majority of the votes polled.

An effective Anti-Defection Law is need-
ed in place of the existing 10th Schedule to
the Constitution. The changes made do not
meet the full requirement. The need for a
new comprehensive law on the subject was
indicated by me in my dissenting opinion in
Kihota Hollohan (AIR 1993 SC 412), where [
also pointed out the need for a judicial au-
thority to adjudicate the disputes, instead of
the Speaker because of his political affilia-
tion; and the consequent danger of conflict
between the legislature and the judiciary.
The unfortunate episode relating to the Ma-
nipur Speaker soon after the majority deci-
sion in that case made my apprehension
come true. The recommendation made to
attack disqualifications to the defector, and
the need for him to resign and seek fresh el-
ection, if he wants to continue as a member
is welcome.

There is also the need to codify the privi-
leges of members of Parliament and the leg-
islatures. The privileges being claimed under
the existing arrangement without the visu-
alised legislation, under Articles 105 and 194,
are not people friendly, and some of them
appear to conflict with the guaranteed fun-
damental freedoms under the Constitution.
The Supreme Court decision in the J]MM
Bribery case has created a piquant situation.
While thers is need to judicially correct the
majority opinion in that case, it is time to
cure the aberrations by the much needed and
long overdue legislation contemplated by
Articles 105 and 194 and, if need be, by suit-
able amendments in the provisions.

There is also the need to improve the
working of legislatures and the Parliament by
suitable legisiation and needed constitution-
al amendments, instead of unduly taxing the
presiding officers to maintain discipline and
decorum. The wastage of time needed for
parliamentary work is phenomenal and
effective measures to check it are long over-
due. It is time that “public service” should
cease to be more of a slogan than reality. It
should be made the true hallmark of peo-
ple’s representatives, with measures for
accountability. A distinguished member of
Parliament told me recently that his sugges-
tion that no payment should be taken for the
period of no work received scant attention.
The lightening speed with which measures
granting benefits to members are carried
through is an indication of the available

standing the interpretation of Article 21 to
include the right to speedy justice. Growing
corruption even in law courts, with deficient
judicial accountability is an area of concern.
In short, the justice delivery system is being
seen to fail to fulfilling its purpose. The rec-
ommendations are to be viewed in this con-
text. The aim of this forum must be to fill the
deficiencies, if any.

The first issue relates to the appointment
of judges to the Supreme Court and the High
Courts. Some extracts from that article bear
repetition. I had earlier said: “The provision
for appointment of judges in the Supreme
Court and High Courts, contained in Articles
124 and 217, remain the same as originally
enacted, but the need for a change is being
debated primarily on account of the manner
in which the provision is seen to be worked...
A convention has developed that without
express use of such language, the opinion of
the Chief Justice of India, formed in consul-
tation with the executive, was given prima-
cy.. As it is, the power given to both the
wings by the constitutional provisions is not
to be treated as personal empowerment but
imposition of a responsibili-
ty to find the most suitable
person for appointment.

Only the correct perception
of the purpose for which the
power is given can avoid
confrontation. The absence
of express provision of pri-
macy to either appears to
have been to emphasise that
it is the joint responsibility of
both wings to work together
to make the best possible
selection which really is the
object of enactment of the
provision. Perhaps the pre-
sent situation warrants a
review in the light of the
experience gained so far to
indicate clearly what was
implicit throughout in these
provisions which were so
enacted to avoid the possi-
bility of strict postures being
adopted by either side with a
view to promote a spirit of
moderation in each to
appreciate the value of the
other’s opinion... A database
containing profiles of all
judges to provide an objec-
tive basis for selection am-
ongst them is needed. A Na-
tional Judicial Commission

representing ‘all wings, headed by the Vice-
President/Prime  Minister/Chief Justice of
India to make the selections/appointments
to the Supreme Court and the High Courts,
transfer of High Court judges and their
removal when necessary is being debated...”

I may also quote from the majority opinion
in the Second Judge’s case reported in AIR
1994 SC 268, which I had written. A caveat at
the beginning therein has to be read along
with the conclusion reached on the question

of primacy, to get the proper perspective of
that view. 1t was said:

“The primacy of one constitutional func-
tionary qua the others, who together partici-
pate in the performance of this function as-
sumes significance only when they cannot
reach an agreed conclusion... The situation
of a difference at the end, raising the ques-
tion of primacy, is best avoided by each... re-
membering that all of them are participants
in a joint venture, the aim of which is to find
out and select the most suitable candidate
for appointment, after assessing the compar-
ative merit of all those available. This exer-
cise must be performed as a pious duty to
discharge the constitutional obligation
imposed collectively on the highest func-
tionaries drawn from the executive and the
judiciary, in view of the great-significance of
these appointments... The aforementioned
perception in all the constitutional functio-
naries associated in the integral participatory
consultative process to achieve the avowed
constitutional purpose should ordinarily pre-
vent the situation when the question for pri-
macy arises; and in the exceptional case in

~which it does arise, the functionary having

primacy would do well to respect the view-
point of others and recall that it implies the
carrying by him of a greater burden. This will
ensure better performance of the role with
primacy, in the proper spirit, and will make it
easier for the others to accept the primacy.”

The decision in the Second Judge’s case
and the conclusion of primacy of the judicia-
ry has to be read in this context. The decision
does not wrest all the power for the judiciary
but emphasises the active involvement of the
executive, merely denying total power to the
executive as held in the First Judge’s case.
The interpretation made in the majority op-
inion, of Articles 124 and 217, is based on the
long convention, which had been followed
from the beginning. It is a settled aid to inter-
pretation of statutes, that an accepted prac-
tice, or convention, developed in the working
of a provision, the requirement of which is
more than that of the enacted provision,
becomes a part of the law on the subject, and
alesser requirement in the enacted provision
is no justification for the failure to comply
with the larger requirement of the settled
practice or developed convention. I am stat-
ing this, only to clear the misunderstanding
about the decision in the Second Judge’s
case, and not to defend it, because of being
its author. However, if a difference from the
decision in the Second Judge’s case is seen in
its actual working, then there is occasion to
clarify by an express provision providing for a
National Judicial Commission balancing the
two wings, with the vice-president, belonging
to neither wing, as its head. Such an arrange-
ment is better for the credibility of judiciary
as well as the executive.

The composition of the NJC is important
to serve the purpose. I am afraid, I differ
from the composition suggested by the
NCRWC. In my view, the vice-president has
to be the chairman, as already indicated. The
members should be the Chief Justice of India
with the two senior-most judges and the
Prime Minister with the law minister for
appointments to the Supreme Court; and the
appointments to the High Courts, the High
Court Chief Justice and state chief minister
may replace one Supreme Court judge and
the Prime Minister respectively. This
replacement may even be left to the Chief

Justice of India and the Prime Minister to

decide. The other details could be worked
out, accordingly.

10 be concluded.
(The author is former Chief Justice of India.)
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HE SUPREME Court’s judg-

ment of April 12, 2004} in the

Best Bakery case is its se-

verest indictment ever of the
justice and governance system of any
State. The Court found that “... the
justice delivery system was being tak-
en for a ride and literally allowed to
be abused, misused and mutilated by
subterfuge.” Who was to blame? Ac-
cording to the Court “the investiga-
tion [was] perfunctory and
anything but impartial, without any
definite object of finding out the
truth to book those who were re-
sponsible for the crime. The public
prosecutor appears to have acted
more as a defence counsel ... The
Court is turn appeared to be a silent
spectator, mute to the manipulations
and ... indifferent to [the] sacrilege
being committed to justice. The role
of the State Government ... [suggests]
that there was no seriousness ... in
assailing the trial court’s judgment.”

The High Court appeal, heard by
Justices B.J. Sethna and J.R. Vora,
failed to provide the necessary cor-
rective justice. According to the Su-
preme Court, the High Court showed
a “judicial obstinacy and avowed de-
termination” to reject relevant evi-
dence so that “[t]he entire approach
of the [High] Court suffered from se-
rious infirmities, its conclusions
[were] lopsided and lackled] proper
or judicious application of mind” ...
[whereby] arbitrariness was ... writ
large on the approach and the con-
clusions arrived at in the judgment”.
The antecedent bias of the State is no
less apparent from the Supreme
Court’s view that “ ... modern day
Neros were looking elsewhere when
Best Bakery and innocent children
and helpless women were burning
and were probably deliberating how
the perpetrators of the crime can be
saved or protected.”

There could not have been a more
somprehensive failure of justice —
starting from a ‘patently not bona
ide’ investigation and ending with
in ‘obstinate and lopsided’ High
ourt judgment whilst ‘modern day
Veros’ pre-determined the fate of
ustice. It would appear that, by any
ule of law standards, the governance
»f Gujarat under Narendra Modi has
jenerated what may be called a
failed state’ in which the minorities
dive in fear and cannot expect fair-
ness to justice in a case in which 14
persons were roasted alive. Waiting
in the pipeline are a series of other
cases including those relating to
Godhra, Ngroda Patia, Gulbarg, Sar-
darpura,/” Kidiyad, Pandharwada,
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The Supreme Court’s judgment represents the
triumph of the rule of law over communal
injustice. Indian governance is both enriched and
the poorer through this exposure.

Dipda darwaja, Abasana, Ghodsagar,
Sesan, Ode, Anjanwana, Santrampur
and others.

Can the Gujarat justice delivery
system deliver justice? Or will all
these cases go up the ladder to the
Supreme Court to be re-tried? Will
the Modi Government interfere with
the investigation and prosecution?
Will there be instructions for poor
prosecution? And if Gujarat courts
cannot deliver justice in such cases,
who will?

In 2002, Mr. Modi turned down the
National Human Rights Commis-
sion’s suggestion of a Central Bureau
of Investigation enquiry into these
cases. Atal Bihari Vajpayee’s Union
Government remained indifferent.
Instead, in August

summons were issued on May 13 for
appearance on May 16. What did the
prosecution think it was doing?
Hasan Khan's evidence would
have identified four of the accused.
But he was declared insane and unfit
to testify — contrary to the medical
record — without the court even ex-
amining the issue. Shailum Pathan
who could have identified three of
the accused was also declared in-
sane. The crux of the case lay in iden-
tifying the accused. Perfectly sane
witnesses who could have done so
were declared insane by the prose-
cution. Conversely, relatives of those
accused of these crimes were exam-
ined by the prosecution. They sided
with the accused. Eventually, the trial
court exonerated the

2002, the Union Gov- LAW AND SOCIETY accused as having

ernment made a ref-

erence to the Supreme Court to try
and secure an early election for Mr.
Modi in Gujarat! Elections were the
priority; justice took the second
place.

The Supreme Court has trans-
ferred the trial in the Best Bakery
case to Maharashtra. Should this be
done in the other cases? Ideally, on
the Court’s own logic, all the other
cases should also be tried outside
Gujarat. The Supreme Court may be
reluctant to write off the Gujarat jus-
tice delivery system; but it needs to
provide guidelines for the pending
Guijarat cases. Serious consideration
has to be given on whether the other
cases require an independent inves-
tigation, a special prosecution agen-
cy, protection of witnesses,
provisions for observers by the
NHRC and others, and a thorough re-
view before matters proceed. There
is still much to be feared of the Guj-
arat police, prosecution and justice
systems.

For the Supreme Court, the Best
Bakery trial failed on many counts.
The trial court was oblivious to the
fact that before its very eyes, four out
of seven crucial witnesses turned
hostile; and yet failed to protect Zahi-
ra Sheikh, its star witness. The in-
jured witnesses who saw it all
happening were not examined. Sum-
mons wete issued on May 9, 2003, for
in Uttar Pradesh to appear
ay 10; and then again, fresh

saved lives. Alleged
killers became heroes! Despite all
this, the Gujarat High Court saw no
reason to interfere with the trial
court’s verdict acquitting the ac-
cused.

The injustices of the Best Bakery
trial court weuld have lain fallow.
The Gujarat Government had no in-
tention of appealing the verdict. The
NHRC, Zahira and others ap-
proached the Supreme Court. In a
communally charged atmosphere,
intimidated witnesses, fearful of their
lives, were afraid to testify. Faced
with a concerned Supreme Court, the
Gujarat Government finally agreed to
file and argue a half-hearted appeal.
Apart from the glaring infirmities in
the trial, the crux of the issue lay in
the High Court considering the addi-
tional evidence of those witnesses
who were “... forced not to tell the
truth before the trial court, making
justice a casualty.” The Gujarat High
Court had been adamant in not ad-
mitting this new evidence. Instead, it
upheld the trial’s court acquittal of
the accused based on the original
evidence while turning a blind eye to
the new evidence on which the jus-
tice of the case depended. The Su-
preme Court rightly told the Gujarat
High Court that it had not only had
the power to look at the new evi-
dence; but under the circumstances,
had been under a legal duty to do so.

What is the role of a court when
deciding on a trial about a massacre
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of this magnitude? The Supreme
Court rightly says “crimes are public
wrongs [in which] ... it is not just the
accused who has must be fairly dealt
with.” Faced with “political patron-
age ... muscle and money power,” the
Court has an obligation to get to the
truth. The hesitation of the witnesses
was directly traceable to money,
muscle and politics. In this situation,
courts had to take a “participatory
role” and were not mere “tape re-
corders.” In ordering a re-trial, the
Court was not punishing the accused
but giving truth a second chance to
absolve the NHRC, Teesta Setalvad
and others who were assisting
justice.

Legally, the stance of the Supreme
Court on the powers of an appellate
or revisional court is unassailable.
Eventfully, the decision was as severe
in its indictment as it was just in its
conclusions. The relief was moulded
to suit the circumstances with some
baffling results. The trial was to go to
the neighbouring State of Maharash-
tra. But although the victims had a
say in the appointment of a new
prosecutor, it was the Government
that was to make the appointment.
Witnesses were to be protected by
the Gujarat Government as well as
that of Maharashtra. It was the Direc-
tor-General of Police of Gujarat who
would monitor the investigation. But
surely if it was the money, muscle
and politics of Mr. Modi's Gujarat
that were to be feared, some of the
reliefs suggested by the Supreme
Court partially take the case back to
the problems in which it was en-
meshed? This is like once again feed-
ing milk to the cat — but, perhaps,
this time with a difference?

The Supreme Court’s judgment
represents the triumph of the rule of
law over communal injustice. Indian
governance is both enriched and the
poorer through this exposure. We are
left behind with the disturbing night-
mare that the inexcusable injustice of
the Best Bakery case was perpetrated
by an elected government, which ar-
rogated to itself the unconstitutional
mandate of governing the State along
communal lines. It is for the people
of Gujarat to warn its rulers that they
are straying from good governance to
electoral fascism. Electoral victories
are not enough. The ‘massacre dis-
tricts’ revealed increased communal
voting. Democracy, rule of law and
secular justice must go hand in hand.
India cannot have two justice sys-
tems — one for Gujarat; and one for
the rest of nation. This is unaccept
able.
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NEW DELHI, APRIL 15. The Presi-
dent, A.PJ. Abdul Kalam, has
appointed Justice S. Rajendra
Babu, seniormost judge of the
Supreme Court, as the 34th
Chief Justice of India with effect
from May 2. He will succeed
Justice V.N. Khare, who retires
on that day. Mr. Justice Rajen-
dra Babu will have a short ten-
ure as CJI till June 1.

Mr. Justice Rajendra Babu,
who enrolied himself as an ad-
vocate in January 1965, was ap-
pointed permanent Judge of the
Karnataka High Court on Feb-
ruary 19, 1988 and Judge of the
Supreme Court on September
25, 1997.

Mr. Justice Rajendra Babu
has delivered several landmark
judgments in the Supreme
Court in civil, criminal, consti-
tutional, environmental and
taxation and matters as well as
corporate law, and intellectual
property matters. He has ana-
lysed the mob psychology in the
case relating to anti-Sikh riots
following the assassination . of
the former Prime Minister, In-
dira Gandhi. He interpreted the
provisions of the Muslim Wom-
en (Protection of Rights on Di-

v .

THE HINDU

Justice S. Rajendra Babu

vorce) Act, 1986.

Heading a five-judge Consti-
tution Bench, Mr. Justice Rajen-
dra Babu held that no religious
activity of any kind shall be per-
mitted either in the “disputed”
or “undisputed” sites in Ayod-
hya till the disposal of the title
suits by the Allahabad High
Court.

In the “TANSI land deal
case,” he acquitted the Tamil
Nadu Chief Minister, Jayalalith-
aa, by holding that the property
in question did not belong to
the Government. However, he
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asked her to return the property
to TANSI.

In the HPCL/BPCL disinvest-
ment case, he held that parlia-
mentary approval was required
for disinvestment of the shares,
thereby putting on hold the dis-
investment process in the two
oil majors.

Upholding the provisions of
the Prevention of Terrorism Act
(POTA), Mr. Justice Rajendra
Babu defined that to attract Sec-
tion 21 (3) (extending support to
a banned terrorist organisa-
tion), there must be a criminal
intention to commit a terrorist
act. As a result of this interpre-
tation, the MDMK general sec-
retary, Vaiko, and eight ethers
were baled out of the charges
against them by the Central PO-
TA Review Committee.

In the Anand Margis case, he
held that Anand Margis had no
right to take out a procession
carrying human skulls and
trishuls.

Mr. Justice Rajendra Babu
has participated in internation-
al seminars of Supreme Court
Judges held in Geneva in 2004
and in the United States in 2003.
He is known for his quick grasp,
humaneness and for wit and
humour. Brevity is his forte.

.



Who's happy with SC order?

® Fanatics who spread \‘fioil-enee in tﬁe'name of religion are worse.

* than terrorists

B if one even glances through the records of the case, one gets a
feeling that the justice delivery system was taken for a ride and lit-
erally allowed to he abused, misused and mutilated by subterfuge

Modi's fury

§ Narendra Modi allegedly pushed a journalist
“roughly” when reporters in Godhra sought his
reaction to the Supreme Court’s judgement. The
reporter claimed he and another fetlow journal-
ist fell on.the ground in the process

Hooligans at work

Some “hooligans” went looking for human rights
activist Teesta Setalvad at NGO Prashant’s office §
in Ahmedabad soon after the Supreme Court
order. “They made some inquiries about me and
used threatening fanguage,” she alleged. The
hooligans left before the police arrived

Tt HIDUSTAN TIMES

Chandan Nandy
Vadodara, April 12

ON GROUND Zero in the Best Bakery case,
where 14 people were allegedly burnt alive two
years ago, the line between truth and untruth is
thoroughly blurred.

To Zaheera Sheikh's sister-in-law Yasmin
Nafidullah, Monday's Supreme Court order
brought little cheer. "What's the use of a fresh
trial and transferring the case outside Gujarat?
The people who attacked the bakery were out-
siders, not from this basti," she said.

Yasmin is full of scorn for Zaheera, her moth-
er-in-law Sehrunissa and her husband Nafidul-
lah, Zaheera's brother. "They left me and my two-
and-a-half-year-old daughter to fend for our-
selves,” she said with controlled fury.

If called upon to depose before the court or in-
vestigating officials, Yasmin said she would give
the “complete account” of what happened-that
fateful night. Yasmin’s version has a different
spin. "Two of Zaheera's relatives died of as-
phyxiation. They were not burnt alive by the
mob. The othei's were not related to Zaheera".

However, neighbours whisper that Yasmin
and Rashida have been "bought over” by the BJP.
But they were unhappy over reinvestigation into
the case. Other residents of the basti feigned ig-
norance about the alleged involvement of the 21
accused. ’

None of them are to be found living there to-
day. A resident said: "Hindus and Muslims have
been staying in harmony in the area. There
should be some compromise somewhere."

An advocate for the accused-said: "The ac-
cused are poor. How are they going to travel and
bear other expenses?” ‘

(With PTI inputs)
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NEW DELHI, APRIL 12. In a severe indictment of
the Bharatiya Janata Party Government
headed by Narendra Modi Government in
Gujarat, the Supreme Court today ordered a
fresh investigation and re-trial in the Best
Bakery case in which all the 21 accused were
acquitted by the High Court.

* Criticising the State Government for its
tardy investigation resulting in miscarriage
of justice to the victims, the Court also or-
dered the shifting of the case — pertaining
to one of the post-Godhra incidents in
which 14 persons were burnt alive, nine of
them belonging to the family of the key wit-
ness, Zaheera Sheikh — for trial in Maha-
rashtra.

A Bench, consisting of Justice Doraiswa-
my Raju and Justice Arijit Pasayat, described
the acquittal of the 21 accused as nothing
but a travesty of truth and a fraud on the
legal process and said the resultant deci-
sions of the lower courts called for interfe-
rence. “It is no acquittal in the eye of the law
and no sanctity or credibility can be at-
tached and given to the so-called findings,”
it said.

The Bench issued the directions while al-
lowing appeals by the Gujarat Government
and Ms. Zaheera, challenging the acquittal
of the accused by a fast track court in Va-
dodara on June 27, 2003 and upheld by the
High Court by its judgment dated Decem-
ber 16, 2003.

Expressing its shock and anguish, the
Bench said: “When the ghastly killings take
place in the land of Mahatma Gandhi, it
raises a very pertinent question as to wheth-

THE HNDU ¢

er some people have become so bankrupt in
their ideology that they have deviated from
everything which was so dear to him. When
a large number of people, including inno-
cent and helpless children and women, are
killed in a diabolic manner, it brings dis-
grace to the entire society.”

Writing the judgment for the Bench, Mr.
Justice Pasayat said: “The little drops of hu-
manness which jointly make humanity a
cherished desire of mankind had seemingly
dried up when the perpetrators of the crime
had burnt alive helpless women and inno-
cent children. Was it their [the victims’] fault
that they were born in the houses of persons
belonging to a particular community?”

The Bench directed that the re-investiga-
tion of the case be carried out by the Gujarat
police under the supervision of the Direc-
tor-General of Police. It ordered that the
trial proceed on a day-to-day basis under a
new Public Prosecutor to be appointed by
the Gujarat Government in consultation
with the victims and the witnesses.

The Bench noted that the approach of the
High Court suffered from serious infirmities
and that its conclusions were lopsided and
lacked a judicious application of mind. In
this case, “the justice delivery system was
allowed to be taken for a ride, abused, mis-
used and mutilated by subterfuge. The in-
vestigation appears to be perfunctory and
anything but impartial, without any definite
object of finding out the truth and bringing
to book those who were responsible for the
crime.”

Coming down on the Public Prosecutor,

@ Trial in Maharashtra @ Justice delivery system abused,
v~ misused and mutilated by subterfuge: Judges

present the truth to the court which, in turn,
appeared to be a silent spectator, mute to
the manipulations and preferring to be in-
different to the sacrilege being committed
to justice.

On the role of the Modi Government, the
Bench said: “It leaves much to be desired.
One gets a feeling that there was really no
seriousness in the State's approach in as-
sailing the trial court’s judgment. “Whether
the accused persons were really assailants
or not could have been established by a fair
and impartial investigation. The modern
day Neros were looking elsewhere when the
Best Bakery and innocent children and
helpless women were burning and were
probably deliberating on how the perpetra-
tors of the crime can be saved or protected.”

The Bench said: “Criminal trials should
not be reduced to mock trials or shadow
boxing or fixed trials. The judicial criminal
administration system must be kept clean
and beyond the reach of whimsical political
wills or agendas and properly insulated
from discriminatory standards or yardsticks
of the type exhibited by the mandate of the
Constitution.”

The Bench also expunged the critical ob-
servations made by the High Court against
the social activist, Ms. Teesta Setalvad, for
championing the case of Ms. Zaheera, say-
ing there was no justification for such obser-
vations. In its judgment, the High Court had
raised “serious” doubts over the claims of
Ms. Zaheera that threats had forced her to
turn hostile during trial and observed that
“there seems to be a definite conspiracy to

the Bench said he had acted more as a de- mglign people by misusing her.”
fence counsel than one whose duty was t Reactions on Page 11
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“Supreme Court bans surrogate
. ~ads on electronic media.-

1\
1’

By J. Venkatesan

NEW DELHI, APRIL 2. Expressing serious con-
cern over “mudslinging” through advertise-
ments, the Supreme Court today banned
the telecast of all political or surrogate ad-
vertisements on cable networks and televi-
sion channels which offended “the law of
the land, morality, decency and religious
susceptibility of viewers and are shocking,
disgusting and revolting.””

A three-Judge Bench, comprising the
Chief Justice V.N. Khare, Justice S.B. Sinha
and Justice S.H. Kapadia, agreed with the
submissions of the Attorney-General, Soli
Sorabjee, for a ban on political mudslinging
through surrogate advertisements.

Mr. Sorabjee referred to advertisements
being telecast against the Congress presi-
dent, Sonia Gandhi, the Prime Minister,
Atal Bihari Vajpayee, and the Deputy Prime
Minister, LK. Advani, and said they were
disgusting and had crossed political decen-
cy. The Bench observed: “We are in the
midst of watching a great cricket series and
we do not want it to be substituted by a
competition or a match in political
mudslinging.”

The Bench passed the order on a special
leave petition filed by the Centre challeng-
ing an interim order of the Andhra Pradesh
High Court staying the operation of Rule 7
(3) of the Cable Television Network Rules,
1994 on the ground that the rule violated
the fundamental right of a person to carry

on any business. (Rule 7 (3) provides that
no advertisements shall be permitted, the
objective whereof is of a religious or politi-
cal nature and advertisements must not be
directed towards any religious or political
end.)

Substituting the High Court order with its
own, the judges said that all those surrogate
advertisements could not be shown by tele-
vision channels and cable networks. They
asked the Election Commission to monitor
the advertisements to ensure they were in
conformity with the laws of the land and
with the apex court’s order and also to sug-
gest modalities for a proper implementa-
tion of the order.

The Bench asked the Commission to re-
spond by April 5 as to whether the expenses
incurred for the telecast of advertisements
by candidates for the election be not added
to their election expenses. It issued notice
to Gemini TV and P. Kiran, on whose pet-
ition the High Court had suspended the op-
eration of the Rule. Senior counsel, Harish
Salve, appeared for the television channel.

The special leave petition by the Centre
was directed against the High Court order
dated March 23 suspending the operation
of Rule 7 (3), which empowered the Minis-
try of Information and Broadcasting to ban
airing of political advertisements, including
surrogate advertisements.

In the SLP filed by the Information and
Broadcasting Ministry, it was stated that the
High Court failed to appreciate that Rule 7

«* @ Election Commission directed to keep vigil ?

(3) was enacted with the objective of ensur-
ing that money power did not distort the
electoral process. It was a known fact that
the reach and impact of the electronic
media far outstripped the reach and impact
of all other media. Further, since the cost of .
advertising was more, an ordinary person *
or small political parties would not have the
resources to advertise on TV.

The SLP contended that Rule 7 (3) was to
prevent well-funded and resourceful indi-
viduals or organisations from using money
power and the power of television to distort
the balance of political debate and the elec-
toral process.

The Congress had filed a complaint to
the Election Commission to stop the tele-
cast of “surrogate” advertisements issued
by Kamakshi Education Society and being
telecast in Aaj Tak and Zee News with
oblique reference to Ms. Gandhi’s foreign
origin. )

The BJP had complained to the Commis-
sion about the telecast of another advertise-
ment issued by Saajhi Viraasat Trust casting
aspersions on Mr. Vajpayee in Aaj Tak sug-
gesting that he was an “informer” to the
then British Government. While the Com-
mission wanted the Government to take ac-
tion against the telecast of these
advertisements, the Government put the
onus on the Commission to regulate them
under the model code of conduct. Finally,
the Centre filed the petition in the Supreme
Court challenging the High Court order.
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IS IT ALL ABOUT MONEY?

* Union government gives Rs 12 crore per
year to the six IMs

« Annual fee subsidy works out to Rs 2.5 lakh
per student

s Educating a student costs Rs 4 lakh, which
& is unusually high and needs to be reviewed

Times NEws NETWORK

New Delhi: Sticking to its
stand that institutes of excel-
lence should not be the exclu-
sive domain of the elite, the
Supreme Court on Friday up-
held the Centre’s decision to
drastically reduce the admis-
sion fees of six Indian Insti-
tutes of Management (IIMs)
from Rs 1.5 1akh to Rs 30,000 a
year.

The apex court passed the
order only after the govern-
ment pro mised not to inter-
fere in the running of these
business schools. Additional
solicitor-general Mukul Ro-
htagi also assured the court
that the government would
grant additional funds to
make good the deficit arising
from the reduction in fees.

A bench of Chief Justice V
N Khare, Justices S B Sinha
and S H Kapadia noted Mr
Rohtagi’s statement that the
government’s decision would
in no way lead to interfer-
ence in the running.of these
institutions. Thus, the bench
disposed of a public interest
litigation filed by three IIM
ilumni challenging the Feb-
ruary 4 decision of HRD min-
ister Murli Manohar Joshi.

Petitioners’ counsel Har-
ish Salve said that the fee cut
was not amajor issue as long
as the government did not in-
tend to tinker with the man-
agement of these institutions
of global repute. During the
February 16 hearing, the
bench had questioned the lo-
cus standi (right) of the peti-
tioners. “Who are you? what
is your locus?” it had asked,
adding: “If the IIMs were sat-

lIM-Ato
take stock
on April 3

Ahmedabad: The board
of IIM-A will meet on
April 3 to discuss the fee
| reduction issue in view of
the Supreme Court dis-
posing of the PIL filed in
this regard, institute di-
rector Bakul Dholakia
said here.

He said: “We also need
to understand the impli-
cations of the assurance
regarding the autonomy
given by the HRD min-
istry to the Supreme
Court because we feel
that the effective opera-
tional autonomy is an im-
portant element that de-
termines the quality of
all our activities.” pi

isfied with the decision of
the government, who are you
to challenge it?”

The petitioners had appre-
hended that the fee reduction
would make these institu-
tions completely dependent
on the government for funds.
They had also feared that the
government might interfere
in the functioning of the
IIMs. The Centre had said
that it gives Rs 12 crore as an-
nual subsidy to the society
running the IIMs and sub-
sidises the fee to the tune of
Rs 2.5 lakh per student at
present. 7
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By Rakesh Bhatnagar
Times NEws NETWORK

New Delhi: Setting the tone for further
hearings in a PIL challenging the Cen-
tre’s decision to drastically reduce the
fees of the Indian Institutes of Manage-
ment, the supreme court on Monday
said such institutes of excellence should
not be accessible only to the elite section
of society. “Who are you, what is your lo-
cus?” an 8C bench hearing the matter
asked the petitioners. “If the IIMs were
satisfied with the decision of the gov-
ernment, who are you to challenge it?”
The bench of Chief Justice V.N. Khare
and Justice S.H. Kapadia adjourned
hearing till February 27 when the peti-
tioners—advocate and faculty member
Sandeep Parekh and two IIM
student/alumnus—will try to satisfy the
court that they had the right to challenge
HRD minister Murli Manohar Joshi’s
decision. On February 5, Mr Joshi had
ordered a reduction in the annual fee of
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Rs 1.5 lakh per student to Rs 30,000.

“We may take a view that for your
(IIMs) regular expenditures, you can
charge the students appropriate fee but
not for capital expenditures,” the bench
said. “You cannot divert the funds collect-
ed from students of one institute to an-
other. If we find that you charge fees for di-
version of funds for capital expenditure,
we will not allow it,” the bench warned.

The petitioners have sought striking
down the Centre’s decision which, they
said, was an encroachment on the aca-
demic affairs of the institutes.
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JUDICIARY NEEDS REFORM
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VIPs always get away. The

Delhi High Court has ruled
that Rajiv Gandhi was innocent
of any involvement in the Bofors
scandal while conceding the
decision-making on the choice of
howitzer involved cheating and
forgery to induce the govern--
ment into going in for a contract
that resulted in wrongful loss.
PV Narasimha Rao was exone-
rated in the Pathak bribery case
and the St. Kitts forgery case.
LK Advani was let off in the
Babari masjid demolition case.

SP Bharucha, as Chief Justice
of India, admitted that 20 per
cent of the higher judiciary in
the country was corrupt. An Ah-
medabad magistrate issues bail-
able arrest warrants against the
President, Chief Justice and two
others for a consideration of Rs
40,000. A special court judge in
Chennai acquits Tamil Nadu
Chief Minister Jayalalitha and
two others in the Rs.28.29-crore
Southern Petrochemical Indus-
tries Corporation disinvestment
case after the Madras High
Court had found her guilty and
ordered her and another to pay
back the amount to the
government.

ln the India that is shining,

No conspiracy

The SPIC case, investigated by
the CBI on a directive by the
Madras High Court, was that
during the 1991-96 AIADMK
rule in Tamil Nadu, there was a
conspiracy between Chief Minis-
ter Jayalalitha and industries
secretary C Ramachandran, who
had abused their positions to
bring back M.A Chidambaram
(since deceased) as SPIC chair-
man and renounce the Tamil
Nadu Industrial Development
Corporation’s rights in the ‘zero
interest convertible bond’ of the
joint sector company. Because of
this decision the government
suffered a loss of Rs.28.29 crores
and lost management control of
SPIC, according to a judgment
of the Madras High Court which
directed the CBI to investigate
the matter and prosecute the
culprits.

R Rajamanickam, special
judge who heard the CBI case, in
his 93-page judgment held that
the decision to renounce its
rights was taken by TIDCO at its
duly held board meeting, the
valuation of premium on the
bonds was worked out by ad-
opting the formula recommen-
ded by the state government un-
dertaking and that after proper
analysis and due consideration,
the government approved
TIDCO’s resolution to renounce
its rights for Rs.12.37 crores and

The author, a veteran journalist who
retired from The Statesman, is based
in Chennai.

1/ Crimes Never Brought To Book

By SAM RAJAPPA

ing the number of directors
on the SPIC board intact. The
judge said that from the evi-
dence of prosecution witnesses,
it was clear that there was no
conspiracy or misconduct in the
appointment of chairman of the
joint sector company. The prose-
cution had not proved the charg-
es beyond reasonable doubt, he
observed, and acquitted the
accused.

In sharp contrast, Justice Y.
Venkatachalam of the Madras
High Court on whose order

subscription was allowed to the
extent of 15 per cent. The charge
was that TIDCO, having 26 per
cent shares in SPIC, sold its
rights at a scandalously low
price. Had TIDCO subscribed to
its rights and sold the resultant
shares at the peak price of
Rs.202.50 per share after six
months of allotment, it would
have realised Rs.77.34 crores
instead of Rs.12.37 crores it
received from SPIC.

The board of directors of

- TIDCO had noted that invest-

dated 15-12-1997 the CBI had
taken up investigation and laun-
ched prosecution in the special
court established to try corrup-
tion cases against Jayalalitha,
her former Cabinet colleagues
and officials, had ruled that AC
Muthiah, son of MA Chidam-
baram and present chairman of
SPIC, and Jayalalitha were liable
to pay Rs.28.29 crores to the
government towards the loss sus-
tained because of their “collu-
sive deal in the SPIC matter.”
The government was also direc-
ted to take such steps that were
necessary to maintain TIDCO’s
26 per cent shareholding in SPIC
at the earliest and to ensure the
state chief secretary was made
chairman of SPIC.

Vital questions

During the relevant period
(1991-92), SPIC was the most
successful joint sector under-
taking promoted by TIDCO. A
Rs.10 equity share of SPIC had
crossed the Rs.200 mark in the
Madras and Bombay stock ex-
changes. It was at this time SPIC
came out with the rights issue of
fully convertible zero interest
bonds of Rs.625 each at the rate
of one bond for 50 shares held.
The bonds were to be converted
into equity shares at Rs.25 per
share in two tranches after three
months and six months. Over-

ment in the bonds was necessary
to maintain the percentage of
equity holding in SPIC at 26. If it
did not subscribe to the bonds,
its shareholding in the company
would get diluted when the
bonds were converted into eg-
uity shares. Therefore it sought
government permission to subs-

cribe to its right entitlement. .

“The market is booming and
share prices are going up,” the
board said. Not only was per-
mission to subscribe to the bon-
ds denied but TIDCO was direc-
ted by the industries secretary to
renounce its rights in favour of
MA Chidambaram and asso-
ciates.

Meanwhile, MA Chidamba-
ram and associates persuaded
the then Jayalalitha government
to reverse the decision of the
previous DMK government re-
garding having the chief secre-
tary as chairman of SPIC. It may
be of interest to note there was
no direct or implied commit-
ment in law or formal memoran-
dum of understanding between
TIDCO and SPIC or any agree-
ment that the former should
renounce its rights in favour of
the chairman of SPIC. There
was absolutely no negotiation
between TIDCO and the SPIC
chairman relating to renuncia-
tion or the price of renunciation.
No alternative was considered.
“This utter lack of transparency

of why this group (MA Chid-
ambaram) was favoured raises
vital questions about the deal
and the underlying conspiracy,”
Justice Venkatachalam had
observed.

The High Court came to the
conclusion that “there was and
there must be a clear private un-
derstanding” between Chidam-
baram and Jayalalitha and held
the impugned renunciation was
directed by the government only
to safeguard the interest of MA
Chidambaram and his son and
present chairman of SPIC, AC
Muthiah, and that the govern-
ment decision was not bonafide.
Saying the court had no diffi-
culty in arriving at the conclu-
sion that there was misuse of
power, the judge noted “the mis-
use arises when power is exer-
cised with an improper motive 10
satisfy a private or personal
interest.” Branding Jayalalitha's
action as “grave illegality.” Jus-
tice Venkatachalam observed
that her government’s action
had “shocked the judicial consci-
ence” and that any action proved
to be committed in bad faith
would certainly be held to be
inoperative. The Supreme Court
had also held. in the Ram Mano-
har Lohia vs. State of Bihar casc
(AIR 1966 DC 740), that exer-
cise of power for collateral pur-
pose was sufficient reason to
strike down the action.

Above law

Justice Venkatachalam ruled
“This court is of the view that
before signing or dealing with
any paper, file or record which
involves financial matters, it is
necessary on the part of officials
or the persons similarly placced
like the sixth respondent (Jaya-
lalitha) herein, who are voted to
power. to keep in their mind that
they are going to deal with huge
volume of hard-earned money of
the pcople of the state as a
whole. If such a conscience is
there in everybody’s mind, the
occurring and recurring of these
painful happenings can bc
averted. From the way in which
the direction for the impugned
renouncement has been made.
this court is of the view that
before making such a direction,
the concerned persons could
have thought of themselves us
above all and even above law.
But nobody is above law and
evervbody, whoever he or he
may be and whatever his or her
position may be, has to bow
before law and accountable und
answerable before justice.”

In this strange case of the trial
court pulling asunder what the
higher court had decreed. spe-
cial court judge Rajamanickam
by his judgment of 23 January
has ensured that Jayalalitha is
indeed above the law.



Centre defends Jois
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onrespondent
New Delhi, February 4 H [/

THE CENTRE maintains that Bihar
Governor M. Rama Jois’s Republic Day
speech was written by him, since he re-
ceived no speech from the CM’s office.

Responding to RJD leader Laloo Pr-
asad Yadav’s observations, Law Minis-
ter Arun Jaitley said in the Rajya Sab-
ha on Wednesday no speech was given
to Jois till January 25. “Since it was
noy available, the Governor was free
to prepare his own speech and he had
committed no constitutional impro-
priety in delivering it,” he said.

Demanding the Governor’s recall, La-
loo said Jois had violated the Constitu-
tion by not adhering to the speech pro-
vided to him on behalf of the Council of
Ministers on January 24. An acknowl-
edgment of the speech was available, he
said. Amid commotion, Chairman Bha-
iron Singh Shekhawat did not allow I&B
Minister Ravi Shankar Prasad to speak,
since he said Jaitley was to give the gov-
ernment’s stand. Prasad wanted to
speak, since he belonged to Bihar.

The Chairman said the controversy
on whether the conduct of high digni-
taries like the Governor should be dis-
cussed in the House was persisting for
several years. He said he would give a
ruling on the matter, but only after go-
ing through the matter thoroughly.
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& ow{ONG ADDRESS
I%Sﬂly for a governor to cri l&e his own govern

ment. The governor of Bihar, Mr Rama Jois, did

this very silly thing in his Republic Day address,
lamenting the condition of law and order in the state,
and commenting that no one wants to come to Bihar
because of the atmosphere of terror and insecurity.
The governor’s role has often been the subject of much
debate, but the Constitution lays down certain very
clear limits to his powers. He is head of the govern-
ment only nominally, the administration lies entirely
with the executive. In effect, he is a signature and a cer-
emonial presence, not an independent agent free to ex-
press his views, political or otherwise, on formal occa-
sions. He comes into his own only when the ruling gov-
ernment loses majority in the assembly. The only other
time he can constitutionally use his own judgment is
when the internal security of the state is so threatened
that he needs to ask for president’s rule. The practice of
this right, too, has become controversial, but the Con-
stitution empowers him with this right.

Mr Jois’s silliness is multi-layered. He has done
himself a serious disservice by acting unconstitution-
ally, because a governor, like the president, is supposed
to uphold the Constitution. The Congress and the left
parties have come down heavily on Mr Jois for using
the Republic Day address to criticize the lack of gover-
nance in the state. Unfortunately, what he has said is
undeniably true. But by misusing his office, he has al-
lowed the Rashtriya Janata Dal leader, Mr Laloo
Prasad Yadav, an opportunity to defend the indefensi-
ble. The political leadership has much to do with the
terrible condition of law and order in Bihar. To pro-
vide that same leadership space to demolish criticism
on constitutional grounds is also to allow it to fudge the
issue. Mr Jois could have done one of two things: re-
signed, or called for president’s rule. He would have
been within his constitutional rights to do both. Worse,
he has confirmed the suspicions that his placing as
Bihar’s governor had more to do with his closeness to
the Bharatiya Janata Party than anything else. As the
Congress has said, the governor has played the role of
opposition leader. Maybe it is not all silliness, but the
signal of something rather more dangerous. That the
BJP president has vocally complimented Mr Jois for
speaking the truth is an indication of this. Law and
order have certainly broken down in Bihar, but consti-
tutional propriety, which governs order in the whole
democracy, is endangered too. A situation in which the
ruling party in Delhi applauds a governor for misus-
ing his office cannot augur well for the people.
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e
Fear, sense of
insecurity in
Bihar: Governor

@ Laloo to complam to Kal

CWA’

PATNA, JAN, 26. The Bihar Gover-
nor, M. Rama Jois, today crit-
icised the State Government
headed by Rabri Devi at the Re-
public Day function here saying
“fear and terror” were the up-
permost in the minds of the
people in the State. This
prompted an annoyed Rashtri-
va Janata Dal chief, Laloo Pra-
sad Yadav, to demand his
removal.

Unfurling the national flag at
the historic Gandhi Maidan, Mr.
Jois said that a sense of insecu-
rity had gripped the people of
Bihar and that it was painful to
learn from newspaper reports
that the people from other parts
of the country were afraid of
sending their wards to the State.
He called on those responsible
for maintaining law and order
to act without fear or bias to
change the situation and to re-
establish an atmosphere of
peace and security.

The Governor's remarks drew
an angry response from Mr. Ya-
dav, who told mediapersons
that he would lodge a formal
complaint with the President,
AP]J. Abdul Kalam, demanding
the Governor’s removal. “I will
call on the President to com-
plain to him about the manner
in which the Governor violated
constitutional norms and deco-
rum. I will present Kalam the
text of Jois' speech and request
his removal,” Mr. Yadav said.

Ho- +1

The RID chief said he would
also raise the issue in the com-
ing session of Parliament. “The
Governor has spoken the lan-
guage of the Sangh Parivar. To-
day, when the nation is paying
homage to its martyrs he has
used the occasion to put across
his views as an RSS man,” he
alleged.

Pointing out that he had op-
posed Mr. Jois’ appointment as
Governor due to “his RSS lean-
ings,” Mr. Yadav said that the
Governor had used the Repub-
lic Day function to make a polit-
ical speech. “This is not a
political forum.”

“l am deeply pained by the
way in which Mr. Jois has tar-
nished the image of Bihar. After
all it is the Biharis who get bea-
ten up in Mumbai and Guwaha-
ti. Despite this the Governor
says law and order in Bihar is
bad,” he said.

The Governor should know
that this was the land of the
Buddha and Mahavira. “It was
here that L.K. Advani was put
behind bars and the people of
the State live in harmony. The
Governor did not utter a word
on this.”

The RJD leader also accused
the National Democratic Alli-
ance Government at the Centre
of having endangered the coun-
try’s unity and integrity with
what he called “its communal
agenda.” — PTI

The Bihar Governor, M. Rama Jois, taking the salute at the
Republic Day parade in Patna on Monday.
— Photo: Ranjeet Kumar
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What 1S avote
“on account?

NDER the Indian Consmuu&m all

the revenue received by the

Union government or loans raised
by it go into the Consolidated Fund of In-
dia, barring what is put into the Contin-
gency Fund.

Any withdrawal of money from this
fund to meet the government’s expendi-
ture must be sanctioned by Parliament in
the form of a law.

1t is this sanction, for the withdrawal of
money from the Consolidated Fund for
specified expenditure, that is generally re-
ferred to as a vote-on-account. The more
technical name for it is the Appropriation
Bill (or Act, once it is passed).

Is a vote on account only sought by
caretaker governments?

While this seems to be the popular notion,
it is far from being true. As already men-
tioned, any expenditure that involves a
withdrawal from the
Consolidated ~ Fund
needs an Appropriation
Bill to be passed.

Hence an appropria-
tion Bill is part and par-
cel of the normal annu-
al budget exerdise too.
Also, as is well known,
the Union Budget each
year is typically pre-
sented at around the
end of February in the previous financial
year.

But by the time the Budget is normally
passed by Parliament, we are well into the
new financial year, to which the Budget
pertains. This means the government
would not be able to spend any money out
of Consolidated Fund after April 1, when
the financial year begins, unlessit has par-
liamentary approval to do so.

Thus, a vote-on-account becomes nec-
essary even 1o cover government expen-
diture for the period between the Budget
presentation and its implementation.
How is the vote-on-account different
from the Budget?

A vote-on-account, as already ex-
plained, pertains only to the expenditure
side of the government’s Budget. The an-
nual Budget, on the other hand, spells out
both the manner in which the money s to

IN THE
CLASSROOM

be spent an how 1t is to be raised. One
reason for the confusion among laymen s
the fact that the term “vote-on-account” is
used loosely to connote an interim Bud-
get, which is a complete set of accounts,
including both expenditure and receipts.

Then how is an interim Budget dif- '

ferent from a normal one?

When we talk about an interim Budget,
what we normally refer tois a staterent of
accounts that does not incorporate the

changes in taxation rates from those pre- '

vailing at the time of the Budget presenta-

tion. This is normally what caretaker gov-

ernments do.

For instance, when the Chandra
Shekhar government was reduced to
caretaker status in early 1991, Mr Yash-

want Sinha, who was then finance minis- |

ter, presented a vote-on-account (used

here in the loose sense) rather than a full-

fledged Budget. The ra-

simple enough: It is re-
garded as improper for

ment to impose on its
successor changes that
may or may not be ac-
ceptable to the new gov-
ernment. In the case of
an interim Budget pre-
sented just before Lok Sabha elections,
this principle becomes even more com-
pelling because the imposition stands to be
forced not just on a new government, but
onanew legislature as well. It is important
to know, however, that this is only a mat-
ter of convention.

There is no legal bar on a caretaker gov-
ernment from presenting a full-fledged
Budget. Indeed, strictly legally, there is no
distinction between the powers of a care-
taker government and a normal one, since
the concept of “caretaker” does not exist in
the Constitution.

It might also be worth noting in this |

context that while any changes in direct
taxes have to be sanctioned by the legisla-
ture, changes in indirect tax rates can be
made by the executive, as the government
has just done with customs and excise du-
tes.

The Economie Times
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an outgoing govern- .

tionale and principle be-
lhind this convention is
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The Gujarat High Court verdict runs counter

to the spirit of the apex court’s observat

N December 26, when the Gu-

jarat High Court gave an oral
judgment dismissing the state govern-
ment’s appeal and prayer for a retrial in
the notorious Best Bakery case, this
newspaper held back from commenting
editorially on it. It chose instead to wait
for the detailed order in order tounder-
stand the court’s rationale in taking the
stand it did. Well, the full text of the judg-
ment came out on Monday and all that
we can say is that it has both disap-
pointed and saddened us.

We are disappointed and saddened
for four reasons. One, because its tone
and tenor goes against the spirit of the
apex court’s observations last August,
when the chiefjustice of the country, no
less, had expressed his unhappiness that
the “criminal justice system is not in
sound health”. There was nothing to
suggest that the Gujarat High Court
was gripped by a similar angst, a similar
drive for self-correction, a desire to en-
sure that justice must be done and seen
to be done. Two, because this case had
exercised not just the apex court, but
the National Human Rights Commis-
sion, which had first sent a team to
Ahmedabad to study it and followed
this up with the unprecedented step of
filing a special leave petition asking the
apex court to set aside the judgment
and call for a retrial of the case outside

'NDIAN EXPRESS

ons

Guyjarat. Three, because this
one of the best documented df all the
barbaric incidents that had in
post-Godhra Gujarat and if justice is
not delivered in this case, it is unlikely
that others would fare better. Four, be-
cause ultimately it concerns the lives
and well-being of people who are pow-
erless to counter not just the unspeak-
able atrocities perpetrated against them
but the deviations, prevarications and
deceits of the law and order machinery
and the political system. The two-judge
bench appears more outraged over the
“anti-social” and “anti-national” ele-
ments (read NGOs) who reached out
to Zaheera Sheikh and her family,
rather than the rioters who killed 14
people. In any case, while questioning
the delay in Zaheera Sheikh’s demand
for a retrial, the judges overlooked the
possibility that it may have been the
public outrage that greeted the acquit-
tals which had given her the courage to
make suchademand.

Indeed, the only deep concern that
seems to come through in this verdict is
that for the reputation of the judicial sys-
tem in the state. As the twojudges putit:
“This time, the target is none else but
the judiciary of the state and the system
as a whole, which is a matter of grave
concern.” If only the judges could have
looked beyond their own fraternity!

14 JAN 2004



‘Nuclear veil in place
“with righ}ts rider

R. VENKATARAMAN

New Delhi, Jan. 6: Clarifying
that the right to information is
subject to. “reasonable restricti-
ons”, the Supreme Court has
held that the government need
not make public any report relat-
ing to nuclear installations in
the country.

The judges listed nine areas
(see chart) where “reasonable
restrictions” could be imposed to
deny information. The court said
the restrictions are applicable to
the media, too. “Right to informa-
tion is certainly a fundamental
right, but it is subject to reason-
able restrictions,” a bench of
Chief Justice V.N. Khare and Jus-
tice S.B. Sinha said today.

The court dismissed a peti-
tion of the People’s Union for
Civil Liberties (PUCL) which
sought a directive to the govern-
ment to disclose the contents of a
report of the Atomic Energy
Regulation Board (AERB).

The petition was filed against
the backdrop of charges that nu-
clear installations and atomic
power stations across the coun-
try were endangering the life of
people living in their vicinity.

THE TELEGR
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Areas where reasonable

restrictions will be applicable

@ Intematlonal relations

@ National security

® Investigation into and
detectlon and prevention
of crime

@ Intemal deliberations of the
govemment

@ information received in
confidence from a source
outside the government

@ Information violating the
privacy of an individual

@ Matters of economic nature

@ Professional communication
like the one between a
lawyer and his client and a
doctor and his patient

@ Scientific discoveries

Former AERB chairman A.
Gopalakrishnan was also a peti-
tioner. He contended that “seri-
ous nuclear accidents” could
take place at Narora plant in
Uttar Pradesh and Kaita in
Karnataka.

The apex court upheld a judg-
ment of Bombay High Court,
which, too, had dismissed the pe-

A

IR

tition on the ground ‘that the
AERB report or any information
relating to nuclear installations
in the country did not come in
the purview of the fundamental
right to information.

Echoing this, the apex court
bench said that “every funda-
mental right in the Indian Con-
stitution is subject to reasonable
restriction” and the only test
was “how reasonable” such a re-
striction was imposed by the
government of the day.

The court upheld attorney ge-
neral Soli Sorabjee’s contention
that the AERB report would reve-
al to “enemies” data containing
“inventories, spent fuel, waste,
etc, facilitating the calculation of
the country’s nuclear program-
me potential”. Its contents, there-
fore, should not be revealed even
in the name of “fundamental
right to information”, he added.

The PUCL said “news reports
of safety violations and defects
in nuclear installations and
power plants across the country,
including the ones at Trombay
and Tarapur, are alarming as
nuclear degradation is feared”
and, hence, the report should be
made public.



‘Kalam seal on
defﬁﬁtlon law

A \6\1
5" OURSPECIAL A\\
} CORRESPONDENT

New Delhi, Jan. 3: President
. A.PJ. Abdul Kalam has given his
' assent to the constitutional ame-
ndment that makes defections
virtually impossible, ending Co-
ngress fears that the central coa-
lition might take one last shot at
destabilising its governments
before the law comes into force.
Official sources said the pres-
idential nod came last night, th-
ree days after the main Opposi-
tion party — whose government
in Punjab is facing dissent —
voiced concern over the “inordi-
nate” delay in enforcing the law.
According to the amended
law, a one-third split in the legis-
lature party alone will not suf-
fice. The national executive of
the party itself has to splinter.
Apart from removing the
one-third provision, the amend-
ed legislation also limits the size
of ministries to 15 per cent of the
strength of the Lok Sabha and
Assembli
The PrimdMinister and chief

ministers have'six months jead-
here to the new norm.




?re"sidén“t"é‘ assent to Anti-Defection Bill

By Vinay Kumar U,JAF fied in the Gazette in the ne ‘
few days.

NEW DELHI, JAN. 2. The President,
A.PJ. Abdul Kalam, today gave

his assent to the Bill pertaining,

to changes in the anti-defection
law and limiting the size of the
Council of Ministers at the Cen-
tre and in the States, according
to Rashtrapati Bhavan sources.
With the Presidential assent be-
hind it, the Bill has become an
Act and it is expected to be noti-
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The President’s assent has
been eagerly awaited by the All-
India Congress Committee fac-
ing heightened dissident activ-
ity in Punjab and Kerala.

The law to check defections
and limit the size of the Council
of Ministers both at the Centre
and the States takes effect in the
backdrop of rapid political de-
velopments and indications
that the Bharatiya Janata Party-
led coalition Government at the
Centre could go in for early Lok
Sabha polls, most probably in
April-May.

The new law aims at limiting
the size of the Council of Minis-
ters to 15 per cent of the Lower
House in the case of the Centre
and in the States prune the jum-
bo Cabinets as in Uttar Pradesh.

On the anti-defection front,
the law gives teeth to debar a de-
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fector from holding any “re-
munerative political post” for
the remaining tenure of the leg-
islature unless re-elected. The
existing law allows bulk defec-
tions and the disqualification
provision is not applicable
when one-third of the members
of a party split from the parent
group.

The amended law describes a
“remunerative political post” as
any office (a) where the salary or
remuneration for such office is
paid out of the public revenue
and (b) under a body, whether
incorporated or not, which is
wholly or partially owned by the
Government of India or the
Government of a State and the
salary or remunerations for
such office is paid by such body.

The President also gave his
assent to the Prevention of Ter-
rorism (Amendment) Bill empo-
wering the Central Review
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Committee to decide whether
there is a prima facie case for
proceeding against the accused
arrested under this Act and is-
sue directions accordingly.

Under the amended Act, four
sub-sections under Section 60
of the POTA have been inserted
to provide more teeth to the
committee, whose decisions
would be binding on the Centre,
the States and police.

It also says that “if the Review
Committee is of the opinion
that there is no prima facie case
for proceeding against the ac-
cused and issues directions then
proceedings pending against
the accused shall be deemed to
have been withdrawn from the
date of such direction.”

Another Bill providing for the
inclusion of Bodo, Santhali,
Maithili and Dogri in the Eighth
Schedule has also received the
Presidential assent.



