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HT Correspondent \\
Mumbai, December 30 /L,;\\

DEPUTY PRIME Minister L.K.
Advani said on Tuesday that the
BJP was in favour of early polls
to cash in on the feel-good factor
generated by his party’s victory
in the recent Assembly elections.

Advani was speaking to the
media after a meeting with Shiv
Sena chief Bal Thackeray, who
backed the BJP's proposal for
early Lok Sabha elections. Gen-
eral elections are likely in late
April or early May.

The Deputy Prime Minister
said the BJP was confident that
the NDA would return to power
at the Centre. He said the BJP’s
victory in the Assembly polls in
three states had changed the at-
mosphere in the whole country
and not just in those states. The
economy was in good shape and
would help the NDA.

This was Advani's first clear
statement of the government's
intention of holding early elec-
tions after Prime Minister A.B.
Vajpayee said at a BJP parlia-
mentary party meeting that the
Deputy Prime Minister would
finalise the election schedule in
consultation with party presi-
dent M. Venkaiah Naidu.

Advani has now been entrust-
ed with the mission of consult-
ing the NDA allies and convine-
ing them about the advantages
of early elections. “This issue
came up in the BJP parliamen-
tary party meeting. But we de-
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HAND IN HAND: L K. Advani with Bal Thackeray in Mumbai.

cided on completing the winter
session of Parliament first and
then thinking about elections,”
Advani said.

“The BJP national executive
committee is scheduled to meet
in Hyderabad on January 11

and 12. The Prime Minister has
asked me to consult the NDA al-
lies on the issue and give him a
feedback before the meeting. We
will take the final decision at
our executive committee meet-
ing,” Advani said.
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Alliance ring in
Sonia’s DMK call

HT Correspondent .
New Delhi, December 30

SONIA GANDHI on Tuesday
rang up M. Karunanidhi, hail-
ing his party’s decision to quit
the NDA. The DMK chief de-
scribed the call as the possible
first steps towards a new al-
liance for the Lok Sabha polls.
Asked whether the alliance
could be formed by January
end, Karunanidhi said every-
thing would depend on the elec-
tion dates. AICC general secre-
tary Ambika Soni said the talks
were preliminary in nature.

In a related development,
CPI(M) general secretary Hark-
ishan Singh Surjeet met Sonia,
but later denied having acted as
the mediator between the Con-
gress president and Karunanid-
hi. Surjeet said, “He (Karuna-
nidhi) has been an old friend ...
He has responded very well. This
issue has to be pursued further.”
He said he would travel to Chen-
nai “in four tofive days”. Surjeet
is also slated to talk tp Samajwa-
di Party chief Muldyam Singh
Yadav. Other parties the Con-
gress is eyeing include the BSP
and the NCP.

Related report on Page 4
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PRIME MINISTER A.B. Vajpayee
will decide by the first week of Jan-
uary whether to call for parliamen-
tary elections in April, the month
favoured by many in the BJP.

Sources said three factors have
had a role to play in the BJP’s early-
poll mindset. First, the improved
- public perception of the party fol-
lowing victories in three state elec-
tions. Second, the “confusion” in the
Congress. And third, pressure from
allies like the TDP and Shiv Sena for
early polls.

As soon as he returns from the
Saarc summit, Vajpayee will have a fi-
nal round of consultations with party
leaders. The BJP’s national executive
in Hyderabad on January 11 and 12
may give a formal call to cadres for
the poll battle.

Shekhar Iyer
New Delhi, December 25

THE HIDUSTAN TvEg -

Atal Bihari Vajpayee
Timing is everything

On Thursday, the Prime Minister

asked partymen who had come to

greet him on his 79th birthday to
gear up for the polls. “One cannot
rest after the victory in the recent
polls as time is important,” he said.

Elsewhere, top BJP sources
emerging from a three-hour meeting
of the party’s key office-bearers said
a government decision was likely
around January 15 to enable the
election process to be completed by
mid-June.

Deputy Prime Minister L.K. Ad-
vani, in his address to the BJP lead-
ers, said the outcome of the Assem-
bly elections should be used “as a
catalyst to boost the party”.

Central BJP office-bearers agreed
that the cadres gathering at the Hy-
derabad conclave would need a clear
message on poll dates.

“There will be no uncertainty on
the timing of the polls after our na-
tional executive,” said BJP general
secretary Pramod Mahajan.

BJP sources insisted that the gov-
ernment would not go in for a full-
fledged Budget in case it wanted the
elections to be held in April.
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ﬁHE ELECTION COMMISSION has a duty to
ensure that there exists a level electoral battle-
field. One of the important objectives of the
Model Code of Conduct is to see that parties in

power, whether at the Centre or in a State, do
not misuse their official position for the pur-

poses of an election campaign. Section VII (i)

(b} of the Code prohibits the use of official air-
craft, vehicles, machinery and personnel in the
“furtherance of the interest of the party in pow-
er.” In the light of this, nobody can quarrel with
Chief Election Commissioner J. M. Lyngdoh's
decision, in the context of the Assembly elec-
tions in five States, to issue show cause notices
to the Congress president, Sonia Gandhi, and
the Punjab Chief Minister, Amarinder Singh, for
their alleged misuse of State Government air-
craft. The question, however, is whether the
process should be accompanied by a threat to
de-recognise a party — a punishment that is
incommensurate with the alleged transgression
and therefore arbitrary.

Following complaints that Ms. Gandhi used a
Chhattisgarh Government helicopter during
the poll campaign, the Election Commission
demanded an explanation from the Congress,
asking it to show cause why its recognition as a
national party should not be suspended or
withdrawn. The ground for issuing such a
threat is a provision (Clause 16A) in the Election
Symbols (Reservation and Allotment) Order
that gives the Commission the power to “sus-
pend or withdraw recognition of a recognised
political party for its failure to observe .[the]
Model Code of Conduct or follow the lawful
directions and instructions of the Commis-
sion.” However, the logic of threatening to de-
recognise a political party for an alleged vio-
lation of a Code by its member, even if he or she
happens to be its president, is dubious. Does
anyone seriously believe that the national sta-
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NEED FOR DEMOCRATIC RESTRAIN&) )V

tus of the main Opposition party at the Centre
will be surnmarily withdrawn if Mr. gdoh is
not satisfied with the response toﬁh)r?hyg\w cause
notice? x{‘

The credibility of the Cohjress party’s re-
sponse to the show cause notice\is another mat-
ter. The party has contested the allegations by
saying that Ms. Gandhi’s use of the helicopter
had nothing to do with the poll campaign in
Chhattisgarh or elsewhere. She used it to fly to
Sriperumbudur for the opening of the Rajiv
Gandhi memorial, an official function at which
no speeches, political or otherwise, were made

It is up to the Election Commission to assess the
validity of this explanation. However, there i
but a thin line between the attempt to enforce
rules in a strict manner and the use of powers t¢

intimidate political parties and officials. Mr

Lyngdoh, who demits office in February 2004

must resist the temptation to go the T.N. Seshat

way, even as it must be conceded that some o

the initial activism of the Election Commissior

under Mr. Seshan’s stewardship produced sal

utary results. The Chief Election Commissione

needs to reveal a firm, unwavering and scrupu

lously impartial hand. But he or she also need:

to exercise restraint in both language and ac
tion. Some recent remarks by Mr. Lyngdoh
against State administrations, including partic-
ular officials, have been sweeping and even
harsh. There has never been any doubt about
the integrity and independence of this Magsay-
say award winner. But Mr. Lyngdoh must give
no more room for misgivings that his words and
deeds exceed the legal and constitutional role of
his office. In addition to strictness and objectiv-
ity, the Election Commission’s conduct must
demonstrate the virtues of democratic restraint
and humility in the face of an electoral process
that, for all its weaknesses, must be counted as
one of the wonders of the world.
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ing down a trial balloon floated by the Reputy
Prime Minister, L. K. Advani, on ‘synchronising’
the conduct of Lok Sabha and Assembly elec-
tions. As Mr. Advani put it in a recent conversa-
tion with journalists, the National Democratic
Alliance Government was doing some “loud
thinking” on a proposal for simultaneous polls
to the Lok Sabha and the State Assemblies. On
detail, he was vague, deliberately or otherwise.
As for rationale, the Deputy Prime Minister
would have us believe that there are too many
elections and that political parties, locked in a
never-ending “election mode,” find themselves
obliged to give in to “populist” ideas and pol-
icies. Too many elections — three or more As-
sembly elections each year — were a distraction
from the goal of good and sensible governance.
Solution? Roll back “1971” when Indira Gandhi
delinked general elections from Assembly polls
by exercising a Prime Minister’s constitutional
prerogative to get the fourth Lok Sabha dis-
solved before it could complete its term. Prima
facie, Mr. Advani might seem to have a point.
However, the very processes of democratic
competition and political rivalry in a federal or
semi-federal polity, which are responsible for a
surfeit of elections, render Mr. Advani’s sug-
gestion untenable. In fact, the trial balloon
comes up immediately against constitutional
constraints as well as political realities. The
Constitution provides for early dissolution of an
elected legislature, but it does not permit exten-
sion of a legislature’s tenure at the whims and
fancies of political parties. The language and
intent of Article 83(2) and Article 172(1) are
clear: five years and no more. A constitutional
amendment would be needed to override this
requirement. Since the life of neither the Lok
Sabha nor a State Assembly can be extended to
give effect to Mr. Advani’s idea, the only viable
way of achieving the objective will be for the
Prime Minister and all the Chief Ministers to
seek early and simultaneous dissolution of their
respective legislatures. This will require an
across the board compact among all the politi-
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DOWN A TRIAL BALLOO\I)\)TM,

cal parties, especially between ﬂl B%aratiya Ja-
nata Party (BJP) and the:Congress. This can be
virtually ruled out. Surely, the Advani idea does
not encompass the use of the knife of Article 356
to cut the elected terms of Assemblies to the
required length to enable ‘synchronisation’.

However, there could be a larger political
agenda underlying the suggestion. For some
time now, the Vice-President, Bhairon Singh
Shekhawat, has been using his constitutional of-
fice to lobby for this agenda with far-going im-
plications. What Mr. Advani would not say, the
Vice-President has spelt out: the concept will
work only if there is a fixed term for legislatures.
The BJP establishment might have hoped that
the National Commission to Review the Work-
ing of the Constitution would oblige it on this
count, but the Justice Venkatachaliah panel
pointedly declined to suggest either a fixed term
or the device of a ‘positive vote of no-confi-
dence.’ The debate revolves round two desirable
objectives — governmental stability and politi-
cal accountability. The Shekhawat-Advani idea
seeks to ensure legislative stability without
guaranteeing governmental durability or any
kind of good governance. It is a remedy worse
than the disease.

More than anything else, the idea reeks of an-
ti-democratic impulses. The assumption is that
the government of the day should feel free to
push for ‘hard-nosed’ policies without having to
worry about any kind of popular resistance or
backlash. This is a plea for giving an open gener-
al licence to enforcers of the status quo and priv-
ilege. Electoral democracy, on the other hand,
provides the people the only instrument by
which they can insist on allocation of resources
in their favour. In the immediate context, the
BJP leadership may be keen on the idea because
it believes that the ‘Vajpayee factor’ will work for
it in a synchronised poll scenario; its Assembly
candidates will be able to ride on the Prime
Minister’s coat tails. The ruling party is entitled
to imagine the length of those coat tails, but
there should be no question of allowing anyone
to make the Constitution a plaything of political
calculations.




/Decision only after talks

with all sides: Advani

‘Parallel v
poﬂsop%
for debate

OURSPECIAL
CORRESPONDENT

New Delhi, Aug. 5: Deputy
Prime Minister L.K. Advani
today said a final decision on
synchronising Lok Sabha and
Assembly poils will be taken
only after holding “wider consul-
tations” with the BJP, the Na-
tional Democratic Alliance, the
cabinet and the Opposition.

At the weekly BJP parlia-
mentary party meeting, Advani
was quoted by spokesperson VK.
Malhotra as saying: “The party
and the cabinet will consider the
proposal. Consultations will also
be held with the NDA partners
and other political parties before
afinal decision is taken.”

Advani, who unveiled the
proposal before the press last
Saturday, told BJP MPs it was
first mooted by Vice-President
Bhairon Singh Shekhawat and
followed up by him. The Consti-
tution makers had been in
favour of synchronised polls and
the practice was followed till
1971, he said.

He also pointed out that if a
ruling party was constantly kept
in poll mode, it impacted the gov-
ernment’s performance. Besi-
des, simultaneous elections wou-
1d reduce expenditure.

Although the BJP officially
maintains the concept is an “aca-
demic one”, sources said the pos-
sibility of holding parallel polls
in November was “seriously”
discussed by A.B. Vajpayee, Ad-
vani and M. Venkaiah Naidu on
their way to Ayodhya for Ram-
chandradas Paramhans’ funeral
last Friday. Advani spoke to the

press the day after.

The discussions have now
narrowed down to the possibility
of advancing the Lok Sabha
polls, scheduled for the second
half of 2004, to November this
year. The option of postponing
Assembly polls has been ruled
out by the Election Commission.

“It is not strictly according to
Constitution. Saving expenses is
important but it is the democrat-
ic aspect which is more impor-
tant,” chief election commis-
sioner JM. Lyngdoh told a TV
channel. Of the five poll-bound
states, one of the Assemblies has
to meet in early December.

The BJP was initially keen
on a February general election,
mainly to avoid the spin-offs of
another “populist” budget on the
economy. But sources had all
along been sceptical whether the
poll pane! would agree to have
Assembly and general elections
in a space of just four months.

The BJP has touted the elec-
toral reforms it has legislated
as one of the major “achieve-
ments” of the NDA government.
The feeling in the party was that
if the poll panel objected to the
expenses involved in back-to-
back elections, the party could
cut a “sorry figure”. Hence, the
talk of having Lok Sabha and As-
sembly elections together.

“It is also the simplest way of
overcoming other hurdles like
bringing a constitutional am-
endment, extending the term of
the five Assemblies etc. Resched-
uling a Lok Sabha election is en-
tirely the government’s preroga-
tive,” the sources said.

M See Page 6
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|~ POLL PANEL BEING SOUNDED: ADVANI

Gowvt. for synchronising
«. LS, Assembly polls .-

[\RBy Vinay Kumar

PUNE, AUG. 2. Setting his sights
on the coming Assembly poils
in four States, the Deputy Prime
Minister, L.K. Advani, said today
that the BJP-led Government at
the Centre had been seriously
thinking of “synchronising” the
elections to the Assemblies with
those to the Lok Sabha.

Mr. Advani said the Govern-
ment had been “informally
sounding” the Election Com-
mission on the present think-
ing. “This is a process which has
to be decided upon. There is
loud thinking in the Govern-
ment. But there is no formal in-
teraction on the subject either
in the party or the Govern-
ment,” he told reporters.

He said ‘‘synchronisation”

" between the Lok Sabha and As-

sembly polls could be achieved
by rescheduling the elections.
According to Mr. Advani, the
ruling party suffers from a “seri-
ous handicap” if it is “always in
the election mode". Citing the
experience of the past five years
of the BJP rule, he said it had
made “us conscious of the fact
that the continuing election
mode, in which the ruling party

" is, has become a serious hand-
. icap to good governance of the

country”.
He said several decisions of

- the Government — mainly eco-

nomic and the budget — were
often influenced by considera-
tions of how the voter would re-
act.

Mr. Advani's observation as-
sumes significance as the BJP
prepares to go to the polls in the
four crucigl-States in October —

Dethi, Rajasthan, Madhya Pra-
desh and Chhattisgarh. These
have been dubbed a sort of
“mini general elections”.

‘To cut expenditure’

The Vice-President, Bhairon
Singh Shekhawat, has already
made a suggestion of holding si-
multaneous Assembly and Lok
Sabha polls as the country
could ill-afford to incur a mas-
sive expenditure on the poll ex-
ercise. Mr. Advani's observation
comes in the middle of the
monsoon session of Parliament,
indicating that political parties

‘He is poetic,
} | am prosaic’

! PUNE, AUG. 2. If Atal Behari

§ Vajpayee is poetic, LK.

| Advani is prosaic.

‘ “l am prosaic. I am es-

{ sentially a journalist. I am
used to writing prose,” Mr.

t Advani said in an interac-

! tion with the students of

‘ the Symbiosis Interna-

tional Education Campus
here when asked to share
his attributes vis-a-vis the
Prime Minister’s :poetic
abilities.
Mr. Advani went on to
i praise Mr. Vajpayee as one
{ " of the best orators in Hin-
[ di. After the 1957 Lok Sab-
|

ha elections, Prakashvir
Shastri and Vajpayee were
the hest Hindi orators in
| Parliament he wused to
| hear as a journalist, he
|

said. — PTI

may stir up a debate on the is-
sue. The coming electoral exer-
cise in the four States is seen as
a “make or mar” marathon for
the two arch-rivals — BJP and
Congress — in the run-up to the
Lok Sabha polls which are just
15 months away.

If Mr. Advani’s “loud think-
ing” is any indication, the BJP
could opt for early polls, most
probably in the first quarter of
the next year. He indicated that
“informal discussions” have
been held with one of the major
allies of the National Democrat-
ic Alliance on the possibility of
holding simultaneous Lok Sab-
ha and Assembly polis. Elec-
tions to two other crucial
Assemblies —— Maharashtra and
Andhra Pradesh — are sched-
uled to be held in 2004.

He said that in the post-1971
period, Lok Sabha and Assemb-
ly polls had been delinked grad-
ually and the country was now
witnessing elections every alter-
nate year. There had been mid-
term polls in 1998 and 1999 for
the Lok Sabha. On the fixed ten-
ure for the Assembilies, he said it
was not possible constitutional-
ly. “Broadly, even in the midst
of multiplicity of political par-
ties, if the BJP and the Congress
agree on a certain agenda, it can
be implemented,” he hinted.

Mr. Advani said certain im-
portant legislation relating to
poll reforms would be intro-
duced in the current session of
Parliament. These included
proxy voting by members of the
armed forces and open voting
for the Rajya Sabha.

Congress ready: Page 8.
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SC upholds law for elected répresentatixeg:

R. VENKATARAMAN

New Delhi, July 30: In the
strongest-ever endorsement
of the two-child policy in
public life, the Supreme
Court today upheld a
Haryana law barring people
with more than two children
entry into panchayats and
zilla parishads.

It rejected an argument by
Muslim panchayat members
that the law violated Article 25
of the Constitution, guarantee-
ing right to “freedom of
conscience and free profession,
practice and propagation of
religion”. The law does not con-
travene Article 21 (right to life
and liberty) and Article 14
(equality before law and equal
application of the law), the
court added.

A three-judge bench of Jus-
tices R.C. Lahoti, Ashok Bhan
and Arun Kumar rejected hun-
dreds of petitions from the
state’s pradhans and upprad-
hans against the legislation.

The petitioners had pointed
out that the norm was not appli-
cable to MLAs and MPs — the
Centre had proposed such a leg-
islation but nothing came of it
because of lack of consensus —
and argued that imposing it at
the grassroots violated their fun-
damental rights.

The bench ruled that contest-
ing an election was not a funda-
mental right, and “in our view,
disqualification on the right to

Legal

TWO-PLUS

Laloo Prasad Yadav
Narasimha Rao
R.L. Jalappa*

Deve Gowda

Arjun Munda
Ramakrishna Hegde
Somnath Chatterjee
*Congress MP
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contest an election by having
more than two living children
does not contravene any fupda-
mental right nor does it cross the
limits of reasonability. Rather, it
is a disqualification conceptual-
ly devised in national interest™.

If the Centre decides to go
ahead with its plan to amend the
Representation of Peoples Act
and bring the two-child norm
into force for MLAs and MPs,
today’s judgment could be the
touchstone of its legality. Laloo
Prasad Yadav, with nine chil-
dren, would be the most celebrat-
ed casualty of such alaw.

W) Bl m(0)
sanctlty

for 2-child bar

The judges pointed out that
India was the second most
populous country and “the tor-
rential increase of population”
is one of the biggest hurdles to
its progress.

Freedom under Article 25 “is
subject to public order, morality
and health”, the judges said. “No
religious scripture or authority
has been brought to our notice
which provides that marrying
less than four women or abstain-
ing from procreating a child
from each and every wife in
case of permitted bigamy or
polygamy would be irreligious.”

“The Muslim law permits

" marrying four women. The pers-

onal law nowhere mandates or
dictates it as a duty to perform
four marriages,” the court said.
The judges made it clear the
law could not be bypassed by giv-
ing away children in adoption.
“If the person sought to be dis-
qualified is responsible for or

_has given birth to.children more

than two who are living, merely
because one or more of them are
given in adoption, the disqualifi-
cation is not wiped.”

But there is one exception to
the rule. If the person sought to
be disqualified already had one
child and, in the second preg-
nancy, has twins, the law would
not apply.

After passing the law, the Ha-
ryana government had sacked
hundreds of panchayat and zilla
parishad members. The court
upheld the notices.

TwE TELEGRAPY
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EC’s actio, ega;nstv DM whglly ustified

YOS T b

HE Election Commission’s action in frompily removing

the District Magistrate of Nadia from the position of
returning officer, 48 hours before the Nabadwip
parliamentary by-election on Sunday, is a timely warning
to state officials who fall head over heels to please the party
in power. It lends credence to grave suspicions of similar
irregularities having been committed during the blood-
soaked panchayat elections that gave the Left Front a
landslide victory but which went unnoticed because of the
unashamedly partisan role of the State Election
Commissioner Ajay Sinha. By contrast, the Chief Election
Commissioner, JM Lyngdoh and his team have acted with
commendable speed to the substantiated complaints
received from Trinamul and Congress. Even if the DM’s
visit to the Krishnagar circuit house where the chief
minister was resting after a round of campaigning was
purely a “courtesy call” as claimed, an IAS officer of the
DM’s rank ought to have been aware of the compulsions of
protocol. Officials in charge of conducting a parliamentary
by-election, particularly the administrative head of the
district, must be seen to be impartial in every respect. It is
not enough to suggest that the chief minjgiel#iish not
discuss issues relating to the election witl 3R
latter should have stayed away from the vente altogether.
The IAS association is now reduced to lame he fate of
a young DM but as in other states, West Bengsl presents a
pathetic picture of IAS officers dancing to the tune of
politicians. Virtue must be zealously guarded.

In this case, the IAS officer may not have any regrets at
having served the cause of the ruling party. He has been
transferred to an innocuous and largely decorative post of
assistant resident commissioner in Delhi where he had
reportedly sought a posting some time ago. Anil Biswas -
may make it sound as if the EC’s action is of no
consequence and that the CPI-M believes in the democratic
process. That cannot hide his embarrassment because on
the ground, the party’s commitment to principles means an .
unqualified display of loyalty for which officers %
to be rewarded. The unseemly haste in finding ﬁﬂ ciife
for the DM in effect gives the game away. The party has |
been caught on the wrong foot. The EC’s action is a well
deserved indictment and a clear signal that it will not allow
itself, like the state election commission, to be taken fo
granted. The lesson is not only for the CPI-M buﬁ;nﬁreﬁg
the point, to the army of bureaucrats that what i .
demanded is probity and impartiality and toadyingsup $o .
the party in power will involve a remark which will w*
officer’s copy-book to his detriment. L

The Election Commission has done its duty; now let the '
bureaucrat do his.
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SC strikes down govt’

ol
By Rakesh m:m»:mmw. (Y

Times NEws NETWORK

New Delhi: Confronting umw:mznﬁ: for
making a “halfhearted attempt” to
cleanse zym electoral process and curb
shooriminalisation  of  politics. the
.ucvnmﬁm oc:ﬁ on Thursday declared as
unconstitutional the amended electoral
reforms law, which had negated the
court’s order making it mandatory for
candidates to disclose their criminal an-
tecedents, assets, liabilities and educa-
tional qualifications in the nomination
papers.

Tr a landmark judgment, the court re-
stoved its May 2. 2002, verdict. A bench
comprising Justices M.B. Shah, PV. Red-
di and D.M. Dharmadhikari also ques-
tioned parliament’s legislative compe-
tence to ask the state or its instrumen-
tality to disobey the court’s orders.

They pronounce nv/ﬁw bt coneur-
ring judgments.

“The legislature cannot say that the
law declared by the supreme court is not.
binding, Justice Shah said.

Earlier. aggrieved by ::y court’s di-
rectives. which were supported vw the
newly.enacted Right to Information
Act, the Centre first promuigated an or-
dinance and then amended the Repre-
sentation of People Act (RPA). Section
33 of the amended RPA stipulated that
“notwithstanding anything contained
it any judgment of any court or any or-
der of the Election Commission (EC),
no candidate shall be liable to disclose
or furnish any such information in re-
spect of his election which is not re-
quired to be disclosed or furnished un-
der this Act or the rules made thersun-
der”.

The amended RPA stipulated that

y

candidates wouald have 1o furnish de-
tailz.of only such criminal cases in
which cognizance had been taken by the
court. It also said only elected candi-
dates were required to give details of
their assets and Habilities. but did not
make any provision for declaring their
sdueational qualifications.

Holding that the amended RPA cur-
tailed the right of the people 1o know
about their candidates, the court also
quashed Section 33 and clarified that it
would be effectuated prospectively Be-
sides, the judges directed the EC 1o issue
a fresh notification for the implementa-
tion of its judgment.

On the amended RPA. the bench
asked whether theres was any necessity
10 keep voters in the dark about any
murder dacolly or rape committed by a
candidate or about his ill-gotten money
which could be used for elections.

Justice Shah said the fudgment was
aimed at cleansing demoeracy of un-
wanted elements and giving the country
a competent legislature.

Henceforth. unless the government
still attemnpis to r:nE:ded the fudg
ment, each candidate will have o fur
nish on affidavit five tvpes of informa
tion while filing his™ her nomination:
® Whether he'she has heen convict-
ad-arquitted discharged of any crimi-
nal offence in the past. If any, whether
hetshe has been punishesd with an im-
prisonment or fine.

& Prior to six months of fiing of the
nomination, whether he'she had been
accused in any pending case of any of-
fence punishable with imprisonrment for
two years or more and in which acharge
has been framed or cognizance faken by
a court of law If 50, the deinils thereof,
® The assets (immovahis, movable,

poll reforms la

bark balances, eto) ¢
spouse and dependents
o [iabilities, if any esp#
any overdue of any pul
stitutions or governmer
# The educational quali
The eourt said the am
a "haif-hearted attempt’
ment tofighttheuseof v
cle power in elections,
The judgment is a fal.
tions challenging the or
act filed by the People’s
Liberties, Lok Satta and
for Democratie Reforms
Comment: Rather than s
croachment on their pri
makers should treat it a
ty to st their own hous
erwise, the increasing d
with the political process
be to the detriment of al
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BUREAU

arch 13: The Cen-
3 convene an all-
to discuss the fall-
oreme Court ver-
wed the electoral
wonstitutional.
ary affairs minis-
varaj said the law
1 of an all-party
1eruling coalition
ition had reached
oth would have to
ds together after
ment,

appeared that the
dishment was di-
action. While the

1 it was not in

mendment to nul-
me Court order™;

the BJP declared that “Parlia-
ment issupreme as far aslegisla-
tive competence is concerned”,
The court had observed that
the law enacted by Parliament
last year was beyond it legisla-
tive competenge as it said that
voters did not hdve the right to
know about candidates before
they voted. The ‘threejudge
bench restored its earlier direc-
tive making it mandatory for
candidates to declare their crim-
inal antecedents, if any assets
and liabilities and educational
qualification right at the thme of
filing nomination papers.
A'statement from Congress
president Senia. Gandhi said:
“The party is fully in concur-
rence with the orders of the
Supreme Court that candidates

must disclose all mﬁmcmﬁ WEMW
mation called fof, particularly
regarding nos&azaum and
charges for offences; assets and
bank balances, and labilities
and overdues. The Congress
party believes that such infor-
mation must be disclosed by all
candidates at the time of filing
nomination and prior to elec-
tions.”

Sonia said the Congress “at-
taches great importance 1o the
issue of electorallaw reforms in
the light of the recent Supreme

sourt order for disclosure of in-
formation by candidates”. She
expressed distress that the Con-
gress had been clubbed with
other parties in projecting the
impression that the political es-
tablishment was apposed to the

gt

implementation of the apex
court’sorder.

The Congress chief said the
only point on which her party
disagreed with the Election
Commission’s directive was
vesting returning officers with
powers {0 probe the veracity of
the information given and reject
nomination papers on grounds
of incamplete or m&pm informa-
tion,

Though 8w mﬁm was guarded
inher reaction and distanced the
governmentfrom the controver-
sial law, BJP spokesman VK.
Malhotra did not conceal his un-
happiness with the court ruling.

“The decision is serious and
calls “for deep introspection.
Lawmaking, law interpretation
and law implementation are

Esﬁ jons which are &ﬁn& be-
tween Parliament, the executive
and the judiciary. The Consti-
tion is clear on the rightsof eac
of them. The way our political
gystem works, 3&333 are
often framed. It is for es to
thinkif their nominationpapers
can be rejected on the basis of
trumped-up chiarges,” he said.
The Samajwadi Party came
outmore strongly against thede
cision. Its chief whip in the Lok
Sabha, Akhilesh Singh. said the
law would be used more strin-
gently ‘against “activists who
were out on the streets agitating
and protesting” than those *who
relax in air-conditioned rooms”.
“The law would be applied only
against those who {gke part in
grassrools struggles. If this hap-

\N@Sm there will be mayhem,” he
- warned.

Laloo Prasad Yadav's

Rashtriva Janata Dal took 4

view close to the Congress. Its
leader, Raghuvansh Prasad
Singh, said: “The Supreme
Court’s EWEW is proper. If politiv
cal parties cannpot stem crimi-

nalisation, some other institu-
tion like the Supreme Court will’

havetostepin”
The CPM ».wuwgm@m the'

Samajwadi's view tg say there’
washo provision ineitherthe In

dian Penal Code or the Criminal
Procedure Code to distinguish

criminal charges from political’

cases. “So how will the law de
cide whoisacriminal and whois
a palitical activist?” agked gener-
al seeretary H.S. Surjeet.

14 Map 2m3



NEW DELHI, March 13.— The
BIP and Congress seem 1o differ
on a ‘political response’ to the
. “Supreme Court verdict on the
Representation of People Act.
‘The Congress welcomed the
order and said it wouldn't chal-
lenge it. If it stands by its word, the
“BIPs resolve 10 turn the order in-
to a Parliament-judiciary conflict
may fall flat. The CPI-M general
secretary expressed unhappiness
atthe judgment but reserved con-
ments o whether it wnuld join a
united “political resistance”.

Soon after the order, BJP spo-

‘kesman Mr VK Malhotra deman-
ded an all-party meeting to discuss
the “serious” order -and whether
legislatives competence - lay with
Parliament or with SC. He said the

Constitution was very clear on the

institutions having legislative and-

executive powers. As of now. Par-
liarnent is responsible for making
laws, while the Supreme Court in-
terprets them and ensure their im-
plementation. Mr Mathotra said
the legistation was passed by Par-
hament with near unanimity and
by striking down some clauses of
it, the Supreme Court had thrown
a challenge to Parliament. On the
issue of disclosing criminal antece-
dents (if any) of the candidates.
Mr Mathotra said given the way
many state ;,nwmmg.ms were fun-
ctioning, itwould not be feasible.
In contrast, Congress spokes

manMr IaLpaI dedymﬁttwpar

lify the judgment. The order, he
said, had vmdxcated Mrs Soma
(mndhtsstand. S

. The Congress, kn)\?.re:w:r3 had dis- *
agreed with the Election Commis-

sion’s decision to vest returning of-

“ficers with_powers 1o disqualify a 28
candidate for incomplete or false 4

declarations.  He refused com-
ments on whether the order en-
croached on Perliament’s powers.

-ty would oppose any move 10 aul 574

Mr Reddy clarified thatthe Con- A

gress had been pleading that the
judgment on-disclosuires by a can-

didate about-his assets and crimi-

nal antecedents should be respecs s @a 30,48

ted. It had raised it at an all-party :5:4d

mecting and had, followed. it up :the Feopk
with a letter by Mrs Gandhi to.the ¢y |18
Prime Minister. When the letter Jaysetsa

too was ignored, the party tabled
an amendment in Parliament, but «
it was defeated. Voters, he said,
have the right 1o know everything
about a candidate.

From where it all bggan :

NGO Lok Satta, which won. a fa-
vourable verdict in ‘the Supreme - ¢
Court, said parties should not view
the order as a threat, SNSadds 3
from Hyderabad, Pacliament,. it

said. can’t deny the electorate the

right to be informed of the antece-
dents of candidates. “This: should
be scen-as an oppormmiv to

cleanse the svﬁtem and break free

from corruption,” said Mr Lupm-
kash Naravan of Lok Sarta,

14 mar 2003
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Only photo ID
cards at booths

N/
HT Corréspondeht
Kothata, April i1

COME 1LOK Sabha elections
2004, voters will have to car-
ry their pheto identity
cards, instead of ration
cards and other docuinents,
o the booth to be allowed to
exercise their franchise,

Chiet electoral officer
S.N. Hague on Friday said
nhoto [ rards would be
ronsidered as a valid docu
went for voting rights. He
mnade the announcement ai-
e convening an all-partv
meeting on the panchavat
elections at Writer’s.

The Election Commission
(KCYhas sent instructions to
the districts to complete dis-
tribution of photo 1D cards
Ly next year It has set a tar-
et of Y0 per cent distribp-
fion by September.

The distribution will kick
off in Darjeeling and contin
ue for 21 day: cshiid-

abad,  Nadia, Birbhum,
riooghly and Midnapore

tiast, Kalna and Katwa of
Burdwan, the TD eards will

W 9 preel

distributed from June 5
and in Kolkata, Howrah, Aso
nsol and North and Seuth 24
Parganas from June 27.

The state has geared up ti:
reach the target within the
deadline. According to a
survey, out of 4.64.62,000 vot-
ers, a little over 3.89.00.000
(around 84 per cent) have
photo ID cards.

Hagque said the rate of dis
tribution of ID cards is parc-
ticularly poor in Kolkata and
Darjeeling. In Darjeeling,
many areas could not be cov
ered of their inaceessibility
while Kolkata’s problemn lies
rlsewhere, There are muuy
voters who are not keen vn
having photo ID cards and
have not bothered to applv.

The election department
will also issue cards to voters
whn have either misplaced
their cards or wait changes
Jone. For a new card, voters
wili have to pay Rs 25 though
the card comes free the tirs!
iime. Voters will not be
charged for correction of
mistakes made hv the olre
tion department.

yE HINDUSTAN TEE®
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THE UNION CABINET’S decision to reintro-
duce (in the current session of Parliament) the
Bill seeking to do away with the residency qual-
ification for candidates contesting for a Rajya
Sabha seat and also effect a switchover to open
ballot as the procedure to elect its members is a
patently retrograde move that is sure to erode
the federal and democratic basis of the Indian
Constitution. The Bill containing the notorious-
ly undemocratic provisions was originally ta-
bled in Parliament in its winter session in 2001
and following deep dissensions was subse-
quently referred to a Parliamentary Standing
Committee attached to the Ministry of Home
Affairs. Even this Committee failed to arrive at a
consensus and the division was reflected in the
report tabled in Parliament last July. The con-
troversy over applying the residency criterion
first arose in relation to the election of Manmo-
han Singh from Assam subsequent to his as-
sumption of office as the Union Minister of
Finance way back in 1991. The then Chief Elec-
tion Commissioner, T.N. Seshan, displaying a
penchant for applying the rule, sought to dis-
qualify Dr. Singh’s election on the ground that
the latter was not normally resident in the State
even if his name was added to the electoral
rolls. Even while this was in fact the case, a
reasonable reading could have been to view this
not so common aberration as necessitated sole-
ly by the Government’s intention (in exercise of
its executive powers) to avail itself of the ser-
vices of a person of eminence in the country’s
interest. Once such a person is inducted into
the Cabinet, it becomes incumbent for him to
seek election to either House of Parliament
within a stipulated period of six months and it
is but natural and reasonable for the party in
power to field him from a safe constituency.

. The composition of the Rajya Sabha — as the
nomenclature connotes — is by definition in-
tended to give representation to the various
States within the Federal Union, unlike the Lok

MONDAY, MARCH 24, 2003

A PERNICIOUS MOVE

N\

WA

Sabha which is essentially the House §f the peo-
ple, whose election is not restricted by place of
domicile. Thus, the principle behind the stip-
ulation requiring candidates seeking elettion to
the Rajya Sabha to be ordinarily resident in the
respective States is, if anything, self-evidept.
The few instances where there have been depar—
tures are hardly a basis for dispensing with the
legitimate Constitutional stipulation. It is also
arguable that not all departures from the norm
have been above board and have in fact been
used to bestow favours on political heavy-
weights. But measures as the one being con-
templated by the Union Cabinet are hardly the
kind of corrective for such misdemeanours. If
an earlier proposal to divest the E.C. of its power
to reject the nominations of errant candidates
smacked of utter contempt for the authority
daring to enforce the provisions in the law, the
legislation to be brought before Parliament to
do away with the residency requirement for
elections to the Rajya Sabha is a more invidious

move that will erode the democr tent of
our Constitution. (%,
The other proposal, nam ly, to infroduce an

open ballot for the election of members of the

Rajya Sabha to check cross-voting by members |

of State Legislatures is again fraught with dan-
gerous consequences for the democratic ethos
underpinning the polity and the competitive
party system. The sanctity of the secret vote
cannot be undermined by reason of wanting to
ensure adherence to the basic norms of party
discipline. Political parties, rather than grapple
with issues of large-scale dissensions and indis-
cipline among their ranks, appear anxious to

enforce loyalty even if at enormous peril to the |

need to adhere to the rudiments of a democratic

|
|
|
|

style of functioning. Critical as it is for the very

survival of the institution, loyalty to the party is
best inculcated by example and the courage dis-
played by the leadership to stand up for

convictions.
i
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HERE IS a forced uncertainty
in the air. On May 2, 2002, the
“Supreme Court declared the
voters’ right to know a candi-
date’s criminal antecedents, educa-
tional qualifications and assets and
liabilities. No sooner was this given
effect to by the Election Commission’s
order of June 28, 2002, politicians
were up in arms. Legislation was en-
acted to replace the ordinance of Au-
gust 24, 2002, which the President,
A.PJ. Abdul Kalam, had reluctantly
signed; and to upset and dilute the
Supreme Court’s order — with a spe-
cific provision (Section 33B) mandat-
ing that the Court and the Election
Commission’s order be ignored.

The legislature made supplying in-
formation about educational qualifi-
cations redundant. Information about
assets and liabilities- was not to be dis-
closed to the voter, but only by suc-
cessful candidates to the Speaker and
Chair of the House after the election.
The voters’ right to know was no long-
er pivotal and was reduced to know-
ing whether the candidates had been
charged with an offence which carried
a prison term of more than 2 years or
convicted and sentenced to imprison-
ment for a year or more. This was not
what the Supreme Court had in mind.
The stage was set for a confrontation.

On March 13, 2003 — a day before
the famed Ides of March of the Roman
Calendar — the Supreme Court
quashed part of the legislation to si-
multaneously restore both its own
and the Election Commission’s order
of May-June 2002. With this, the con-
tours of the voters’ right to know are
now defined by the Supreme Court’s
judgment and not by Parliament’s
law. Patliamentarians are not happy.
They plan retaliation. In Shakes-
peare’s phrase, the Ides of March have
come but not gone.

Controversy begets controversy but
not necessarily confrontation. The Su-
preme Court’s law has to be obeyed
There is unbroken authority since
1940 that the legislature cannot usurp
the )udlmal power to sit in appeal over
a court’s decision. Among many cele-
brated instances, where the Supreme
Court has simply not permitted the
legislature to brazenly overturn the
Court’s decision, is the Supreme
Court’s Cauvery opinion of 1993, de-
" claring the Karnataka legislature’s at-
tempt to nullify the Cauvery

QVVL w9 nx\f’/

Electoral law

By Rajeev Dhavan

It is doubtful if the legislature can seriously
interfere with the voter’s right to know, which is
part of both free speech and fair democratic
elections; which together constitute a part of the
Constitution’s basic structure.

Tribunal’s award unconstitutional. In
the LIC Bonus case (1978), a seven-
judge Bench of the Supreme Court re-
minded the Union legislature that it
simply cannot usurp the judicial pow-
er on matters decided by and pending
appeal in the courts. Nor was the Kar-
nataka legislature in 1995 permitted
to take away the ben-

need to be complicated to such heady
constitutional heights. Politicians
should not just be concerned about
themselves or the ‘goondas’ and oth-
ers who win elections for them. India
is drifting towards criminalised poli-
tics with devastating speed in ways
that parallel the worst similar trends
in Asia, Africa and

efits granted by the LAW AND SOCIETY America. The disqual-

court by simply re-
versing the latter. In 1996, the Andhra
Pradesh legislature was prevented
from altering court decisions relating
to inam lands. Examples abound.

But, the legislature is not helpless.
While not sitting in appeal over a
court’s decision, it can change the en-
tire basis of the law and proceed on
the new basis. This distinction is
sometimes thin; and depends on the
facts of each situation.

However, the present controversy
is more complicated. The Supreme
Court’s decision on voters’ rights was
not an ordinary decision. It interpret-
ed Article 19(1)(a) which guarantees
free speech to all citizens to include
the voters’ right to know about their
candidates. As long as Article 19 re-
mains unchanged, this interpretation
of the Supreme Court on its contents
cannot be altered by a legislative side
wind, which would be susceptible to
invalidation for violating the Consti-
tution’s basic structure.

At present, there is a matter pend-
ing in the Supreme Court as to wheth-
er a constitutional amendment
adding Article 16(4A), granting addi-
tional rights to the Scheduled Castes
and the Scheduled Tribes, is constitu-
tional after the Supreme Court has
held it to be contrary to the very con-
cept of equality underlying the Con-
stitution.

Likewise, it is doubtful if the legisla-
ture can seriously interfere with the
voter’s right to know, which is part of
both free speech and free and fair
democratic elections; which together
constitute a part of the Constitution’s
basic structure. But, matters do not

ificatory laws ‘have
proved ineffective as criminal trials
continue into oblivion. The first effec-
tive step would be that political par-
ties themselves weed out criminals.
This should be easy since most seats
are distributed in Delhi under condi-
tions of centralised party political
control. But unfortunately, this simple
solution does not appeal to politicians
who want gangsters to do their dirty
work for reward of office.

Now, what do we do if politicians
will not exclude criminals from elec-
toral seats? The Supreme Court’s so-
lution is to empower the people with
the right to know so that they can
drive out criminals from the fray by
using their right to ballot. Unfortu-
nately, politicians do not quite want
the voters to know the requisite bun-
dle of information on assets (revealing
corruption) or educational qualifica-
tions (suggesting incompetence in
dealing with legislative business).

The right to knowledge of criminal
antecedents is limited to where a per-
son is charged with offences attract-
ing more than two vyears of
imprisonment or where the person
has actually been convicted and sen-
tenced to imprisonment of more than
one year. This appears unexceptional
except that actual conviction for one
year seems unnecessary as much de-
rends on the sentencing leniency of
the court. Such leniency after convic-
tion should not mean the person de-
serves to be a legislator.

What we really need to address is
not the restoration of the Supreme
Court’s bundie of the voters’ right to
know but its consequences. What

happens if a candidate makes a false
declaration or fails to make a declara-
tion of the required facts? This has
four aspects. The first consequence
attached to filing a false affidavit or
not filing one under the new electoral
law is punishment for an electoral of-
fence (Section 125A) — imprisonment
for six months or fine or both. This is
ingenious because of the second as-
pect whereby committing such an of-
fence is not a basis for future
disqualification because the offence is
not listed as disqualificatory and re-
sists automatic future disqualification
because the punishment is less than
two years. This is a serious flaw, im-
plying that those found guilty of sub-
verting the electoral process itself
should not be barred from future elec-
tions. The third issue is whether the
election of a person who has not dis-
closed the information required by
the Supreme Court or the law can be
set aside on that ground. Even though
the non-supply of information is not a
corrupt practice, such a breach would
be the basis of setting the election
aside for “non-compliance with the
provisions of the Constitution, or the
Act or any rules or orders under the
Act.” (Section 100(1)-iv). The fourth
possible consequence concerns the
Returning Officers’ power to reject
any candidature for the non-supply of
information — explicit in the Com-
mission’s order of June 28, 2002, re-
jected by the legislature and now
revived by the Court. This could prove
dangerous for both the candidates
and the electoral process.

Of course, candidates are expected
to know their own antecedents — in-
cluding charges framed in their pres-
ence. But, given the schedule of the
elections, it is not really possible for a
Returning Officer to offer the requisite
due process.

No doubt, persons who do not give
information to the voter will eventu-
ally be unseated by an election pet-
ition — often years later. But, a
threshold rejection of candidates re-
quires  reconsideration.  Perhaps,
some intermediate fast track alterna-
tive solution can be found in addition
to an election petition after the event.
This needs working out.

Politicians should not resist the
voters’ right to know but try and give it
meaning in a constructive way to en-
hance Indian democracy.



‘Cabinet okays B|II on open ballot for RS poll
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By Our Special Correspondenf\ \tze others argued that if the nglster Sushma Swaraj, said

NEW DELHI, MARCH 18. The Union
Cabinet today decided to go
ahead with a controversial Bill
that seeks to introduce open
ballot for election to the Rajya
Sabha and to do away with the
provision regarding residence
for contesting to the Upper
House.

The Bill, which was intro-
duced in Parliament in Decem-
ber 2001, had run into rough
weather after a section of the
MPs objected to the changes,
even as another section wel-
comed it. As a result, the Parlia-
mentary Standing Committee
on Home Affairs, which exam-
ined it, failed to arrive at a con-
sensus and the division was
reflected in a report tabled by
the panel in Parliament in July
last year.

The MPs were divided on
both the issues. On open ballot,
while one section felt that it was
required because it would less-
en the problem of cross-voting,

problem of money power had to
be curbed, it would better to put
checks on political parties from
receiving funds in considera-
tion for getting a member elect-
ed to the Upper House and not
by doing away with the system
of secret ballot.

On the issue regarding resi-
dence, a section of members
agreed that the current proviso
that a person seeking election to
the Rajya Sabha from any State
should be a resident of that
State acted as a hindrance to
persons who may belong to
more than one State occupa-
tionally and it was also not in
consonance with the spirit of
the Constitution which gave the
right to move and reside any-
where in the country.

Opposing this, the other sec-
tion of MPs argued that the
move would compromise on
the federal nature of the Rajya
Sabha.

Briefing reporters after the
Cabinet meeting, the Union

the Government would seek to
have the Bill taken up for con-
sideration in the current session
of Parliament itself, after the re-
cess break.

The Cabinet also decided to
amend the Banking Regulation
Act to raise the ceiling for for-
eign equity in subsidiaries of
foreign banks to 74 per cent
from the present limit of 49 per
cent and to allow voting rights
in proportion to the sharehold-
ing instead of the current posi-
tion where the voting right of
the foreign participant was re-
stricted to 10 per cent.

Ms. Swaraj said the change in
foreign equity had been decided
upon since as per regulations,
holding of at least 51 per cent
share was required for a subsid-
iary of a foreign bank.

The move is a follow-up to
the announcement in this re-
gard by the Finance Minister,
Jaswant Singh, in his budget
speech.

The amendments would be

mtroduced in Parliament dur-
ing the current session.

In addition, the Cabinet de-
cided to reconstitute the Jallian-
wala Bagh National Memorial
Trust with a view to providing
representation to various politi-
cal shades.

The trust would now com-
prise the Prime Minister, the
Union Home Minister, the
Union Minister for Culture, the
Leader of the Opposition in the
Lok Sabha, the Governor and
the Chief Minister of Punjab
and three eminent persons
nominated by the Central Gov-
ernment, of whom one would
have to be from Amritsar.

Under the existing provision,
the trust comprised the Con-
gress president, the Governor
and the Chief Minister of Pun-
jab and three persons nominat-
ed by the Central Government.

In addition, at the time of its
enactment in 1951, Jawaharlal
Nehru, Saifuddin Kitchlew and
Maulana Abul Kalam Azad were
included as trustees for life.
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BY HOLDING ONE provision (Section 33 B) of
the Representation of the People Act as “un-
constitutional”, the Supreme Court has
thwarted a concerted attempt by the Legisla-
ture to curtail the right of citizens to know
more about the candidates they elect. The
provision, which had the backing of virtually
the entire political class, was introduced into
the RP Act with the sole purpose of neutralis-
ing an earlier Supreme Court judgment that
made it mandatory for candidates seeking
election to declare their financial assets, their
educational qualifications and their criminal
antecedents, if any. By declaring the amend-
ment “null and void”, the Court has breathed
life back into the Election Commission’s order
of June last year. That order (which in turn
was based on a Supreme Court judgment one
month earlier) had directed candidates to fur-
nish statements about the assets and liabilities
of themselves, their spouses and members
along with their nomination papers. Also re-
quired from candidates were affidavits declar-
ing all previous convictions, cases in which
criminal charges had been framed and cogni-
sance taken thereof. From now candidates
seeking election who fail to provide such in-
formation could find their nomination papers
rejected on grounds of non-disclosure.

The move to deter corrupt and criminal ele-
ments from entering legislatures has its ori-
gins in a writ petition that finally resulted in
the Supreme Court declaring that voters have
a fundamental right to know details about the
financial, criminal and educational back-
grounds of those they elect. The Court ordered
that such disclosures be made part of the
nomination process, an order that the Elec-
tion Commission duly complied with after it
found the Centre dragging its feet on the issue.
It was then that the political class, in a de-
pressing and cynical show of unity, backed the
. drafting of an ordinance with the stated aim of
furthering poll reforms but the express pur-
pose of scuttling the E.C.’s order. Significantly,
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the President, A. P. J. Abdul Kalam, returned
the ordinance for reconsideration; howéver, it
was promulgated and eventually enacted as
law. Thus it is clear that the recent Supreme
Court judgment, which is a result of a chal-
lenge of the constitutionality of the ordinance/
law, has been delivered against a disquieting
backdrop of events that reflect the extraordin-
ary keenness within the political class to resist
well-meaning reform aimed at checking the
criminalisation and corruption of the
Legislature.

What now? It has been announced that an
all-party meet will be held to examine the Su-
preme Court’s recent judgment, but what pur-
pose can such a gathering serve? As things
stand, only a larger and Constitutional Bench
can review the recent judgment delivered by a
three-member Bench. It may not be possible
to nullify the Court’s ruling via a Constitutional
amendment, but any such attempt would be a
truly disgraceful move. Apart from reinforcing
the belief that the political class has no desire
to cleanse the polity of criminal and corrupt
elements, it would send out the signal that
Parliament is engaged in an ugly battle of su-
premacy with the Judiciary. It is true that it is
the Legislature’s function to draft laws, includ-
ing those that deal with poll reform. However,
it is not the business of the Legislature to en-
croach on the fundamental rights of the citi-
zen, which the Court has held extends to his or
her right to know the background of the candi-
dates he elects. Rather than see this as an ex-
ample of the Judiciary usurping the role of the
Legislature, the various political parties would
do well to respect the Court’s ruling and let
matters lie. The basis of the Court’s ruling is
derived from the concept of the right to in-
formation, which in turn is based on Article 19
of the Constitution. If the political parties fall
prey to the temptation of engaging in another
tactic or manoeuvre aimed at denying the en-
forcement of this fundamental right, it would
be a truly unfortunate thing indeed.
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RP ACT AMENDMENT STRUCK DOWN
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‘Declaration of assets,
“'antecedents must: SC

By J. Venkatesan

NEW DELHI, MARCH 13. The Su-
preme Court today gave a se-
vere jolt to the Government and
major political parties by strik-
ing down as “unconstitutional”
a provision in the Representa-
tion of the People (Amendment)
Act nullifying an earlier judg-
ment making it mandatory for
candidates to declare their
criminal antecedents, wealth
and educational qualification,
etc.

A three-Judge Bench, com-
prising Justice M.B. Shah, Jus-
tice P. Venkatarama Reddi and
Justice D.M. Dharmadbhikari,
gave different but concurring
judgments declaring “null and
void” the controversial provi-
sion of Sec. 33 B of the amended
et

The provision said that “not-
withstanding anything con-
tained in any judgment of any
court or any order of Election
Commission, no candidate shall
be liable to disclose or furnish
any such information, in re-
spect of his election, which is
not required to be disclosed or
furnished under this Act or rules
made thereunder”

The Bench held that “a voter
has a fundamental right to
know the antecedents of a can-
didate” and this right was inde-
pendent of the statutory rights

under the election law. Further,
“a voter is first a citizen of this
country and apart from statu-
tory rights, he is having funda-
mental rights conferred by the
Constitution”.

The Bench said that “it is true
that legislature is entitled to
change the law with retrospec-
tive effect which form the basis
of a judicial decision. This exer-
cise of power is subject to con-
stitutional  provisions  and,
therefore, it cannot enact a law
which is violative of fundamen-
tal right”.

The Bench held that Sec. 33 B
on the face of it was beyond the
legislative competence, as this
court had held that voters had a
fundamental right under Article
19 (1) (a) of the Constitution to
know the antecedents of a can-
didate for various reasons.

It pointed out that the
amended Act “does not wholly
cover the directions issued by
the court. On the contrary, it
provides that candidates would
not be bound to furnish certain
information as directed by the
court”.

Mr. Justice Shah observed
that members of a democratic
society should be sufficiently
informed so that they might
cast their votes intelligently in
favour of persons who were to
govern them.

He said the “right to vote

14 map 203

would be meaningless unless
citizens are well informed about
the antecedents of a candidate.

“There can be little doubt
that exposure to public gaze
and scrutiny is one of the surest
means to change our democrat-
ic governing system and to have
competent Legislature,” he said.

Mr. Justice Shah said the leg-
islature could remove the basis
of a decision rendered by a
competent court, thereby ren-
dering all decisions ineffective
but a legislature “has no power
to ask the instrumentalities of
the State to disobey and disre-
gard the decision given by the
court”. Mr. Justice Shah won-
dered whether there was any
necessity to keep the voters in
the dark about the murder, da-
coity or rape committed by a
candidate or about his ill-gotten
money which could be used for
elections. He also asked if it was
not necessary to make the can-
didates declare their assets and
liabilities and would such decla-
ration not help in controlling
the role of unaccounted wealth
in the elections.

Mr. Justice Shah said that a
declaration “that an order made
by a court of law is void” was
normally part of a judicial func-
tion and added that “legislature
cannot declare that decision as
not binding or is of no effect”.

In WS judgment, Mr. Justice

-

Reddi said the casting of a vote
marked the accomplishment of
the right to the freedom of ex-
pression of the voter and held
that the new electoral reforms
law was not adequate to safe-
guard the right to information
of the voter.

Mr. Justice Dharmadhikari
said that the court had to in-
tervene because the legislative
field, even after the passing of
the Act left a vacuum.

He said it was a half-hearted
attempt in the direction of elec-
toral reforms by the Govern-
ment and a much-improved
electoral system was required to
make the election process both
transparent and accountable so
that the influence of tainted
money and physical force of
criminals did not make democ-
racy a farce — the citizen’s fun-
damental right of information
should be recognised and fully
effectuated.

EC hails verdict

“We welcome the judgment,”
said the Election Commission-
er, T.S. Krishnamurthy, reacting
to the verdict. Speaking to The
Hindu, he said, “we sincerely
hope that this judgment will
pave the way for purity in elec-
toral process and further
strengthen democracy”.

All-party meet planned:
Page 11



\ By Our Legal Correspondent

NEW DELHI, JAN. 2. The President has given his as-
sent to the Representation of People (Amend-
ment) Bill, 2002 which was passed in the winter
session of the Parliament. Notified in the Gazette
as Act No. 72 of 2002, it recognises the right of
voters to know the antecedents of candidates
contesting elections and comes into effect from
August 24, 2002, when an ordinance was promul-
gated.

As per the Act, which seeks to replace an ordi-
nance promulgated to this effect on August 24,
last a candidate, contesting an election for Parlia-
ment or State Legislature, would be required to
disclose whether he was accused of any offence
punishable with imprisonment for two years or
more in a pending case in which charges had
been framed and whether he had been convicted
of an offence in which the punishment awarded
was one year or more.

furnish information only under this law made by
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However, a candidate would be required to

/@od’ for Representation of
v People (Amendment) Bill

Parliament or the rules made thereunder and not
otherwise. It also supersedes the orders of the
Election Commission issued on June 28 last to
give effect to the directions of the Apex Court
judgment dated May 2.

Under the amendment, which gives effect to
the impugned judgment, an elected candidate is
required to declare his assets and liabilities be-
fore the Presiding Officer of the either of Parlia-
ment and State Legislature, as the case may be, as
a post-election measure.

It also enjoins a candidate contesting an elec-
tion to be liable for penal consequences for filing
a false affidavit or concealing the required in-
formation.

He would also be liable for similar conse-
quences for giving false information or conceal-
ing the required information in his nomination
paper to be filed before the returning officer.

The President has also given his assent to the
Refugee Relief Taxes (Abolition) Repeal Bill and
the Appropriation (No. 6) Bill and they have been
notified as Act No 70 and 71 of 2002.




-~ Shourie hints at extending”
dlsmvestment to more arenas

By Our Staff Reporter p\‘) %ne Indian socie Kher than

KOCHI, FEB.1. The Union Minis-
ter for Disinvestment, Commu-
nications and Information
Technology, Arun Shourie, has
hinted at extending the disin-
vestment process to more are-
nas. He was inaugurating a
national seminar on strategic is-
sues of disinvestment policy,
organised by the TKM Institute
of Management, Kollam, here
today.

Picking out cases of huge
losses suffered by the Govern-
ment because of investment in
public enterprises, the minister
emphasised the need for disin-
vestment. The process was
aimed at making use of the
country’s -resources, including
human capabilities at optimum
level. It would require continual
adjustment of policies to seek
the objectives as the country is
going through a phase of transi-
tion, he said.

The minister argued that the
word disinvestment was a mis-
nomer as it was only a devise for
increasing investment and re-
investment. The present phase
of our economic reforms was
the result of internal impulse of

globahsatlon Likening the
country ‘during the licence raj’
to an ‘octroi post’, the minister
said the role of the State was to
augment its resources and im-
prove the economy.

Citing examples of Balco,
Computer Maintenance Corpo-
ration, IDPL, Paradip Phos-
pbates and various State
electricity boards, he said pro-
cedural delays and unaccount-
ability had resulted in massive
losses to PSEs of the country ‘of
government servants, by gov-
ernment servants, for govern-
ment servants’. Though
committees were set up, noth-
ing could be done to avert bank-
ruptcy. As many as 35 revival
packages were prepared, but
that too involved a cost of Rs.
40,000 crores. Out of the 1,000
odd public enterprises in the
country, one-third was ‘non-
functional’. Corrupt officials
and ‘traders in unions’ were
perpetrating the faulty system
in public enterprises, he said.
Disinvestment was the only way
to save wages and to grow em-
ployment, he said, again citing
the examples of Balco and Para-
dip Phosphates.

at appen in the insur-
ance sector would have to be
applied in petroleum sector, the
minister said. The fears on ‘stra-
tegic sector being opened up to
private sector’ were frivolous,
he argued. There would beé reg-
ulating mechanism ‘as in the
telecom sector. Like a river
flowing well within strong
banks, the new reforms would
chart a smooth course with the
regulatory system. Several State
governments are unable tp pay
salaries to the staff. The major
part of central tax revenue was
utilised for paying interest on
past debt. Countries such as
China could achieve 10 per cent
growth rate only because of the
change in the attitude.

Earlier, the State minister,
M.A. Kuttappan, sought to justi-
fy privatisation by pointing out
the good performance in those
sectors. A historical error was
being corrected by the new re-
forms, he added.

Former Union minister, S.
Krishnakumar, Raji Philip, Ma-
naging Director, Hindustan Pa-
per Corporation, AM. Salim,
Director, TKM Institute of Man-
agement, were among those

who spoke. /
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Change of focus in
<« poll Ordinance™

NEW DELHI, Jan. 17. — The Supreme Court today al-
lowed change of focus of a petition challenging the elector-
al reforms Ordinance to that of the Act, which recently got
the Presidential assent after being passed by Parliament.

A three-judge Bench, headed by Mr Justice MB Shah, al-
lowed the plea of People’s Union for Civil Liberties to treat
its petition as the one challenging the constitutional validi-
ty of the Representation of People (Amendment) Act in-
corporating various reforms in electoral laws, including
steps to stop criminalisation of politics. The Bench, howev-
er, gave time to the Centre and other parties to the matter
till Friday to file their written submissions.

The PUCL and others had challenged the validity of the
Ordinance and during the pendency of the petition in the Su-
preme Court, the electoral reforms Bill was passed. The
Bench agreed with the petitioners that as the provisions of
Ordinance, which were challenged by them, were taken as it
is in the Act, there was no harm in allowing amendment in the
prayers of the petitions. On 24 October, the Court had re-
served its verdict on petitions challenging the constitutional
validity of the Ordinance on the ground that it did not hon-
our the court’s 2 May order on the issue and cartajled the
right to information of a voter. — SNS A
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