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OLITICS IS kinder to itgelf

than it is to logic. Defective
politics led to the anti-defec-

tion law of 1985. The anti-de-

fection law led to defective politics.
The original design of 1985 came un-
der heavy fire. The Indian Constitu-
tion and laws did not recognise the
‘political party’ as an institution of
governance except in the Election
Symbols Order of 1968. The anti-de-
fection law in the Tenth Schedule of
the Constitution made political par-
ties fundamental to the working of
legislatures. Drawing strength from
Edmund Burke’s famous address to
his Bristol constituents in 1790 that
he was not their delegate but their
representative, backbench legislators
claimed that the anti-defection
amendment made them mere play-
things in the hands of their mono-
lithic parties. But in fact, the reverse
was the case. The party was a play-
thing in the hands of the backbench-
er. Each party became the potential
victim of the ‘defecting’ movements
of its backbench. Anyhow, the Su-
preme Court’s anti-defection judg-
ment of 1992 upheld the
anti-defection law by a slim 3:2 ma-
jority — whilst striking down the to-
tal exclusion of judicial review by
courts as being contrary to the basic
structure of the Constitution. But this
was not a straightforward victory of
stability over democratic speech. The
Court hinted that the original 1985
amendment protected a legislator’s
freedom by permitting one-third of a
political party to defect. The dissent-
ing judgment contained justified
warnings of the incongruities. Not
enough attention was given to the
vast powers reposed in the Speaker.
But the minority judgment threw the
baby out with the bathwater by
throwing out the whole amendment.
Despite these judicial blessings
between 1985 and 2003, the anti-de-
fection law seems to have created
chaos. Every conceivable loophole
was discovered and exploited. Each
defection led to drama. Some dramas
exploded into constitutional crises.
The Meghalaya Speaker suspended
and later disqualified five Opposition
members ignoring an order from the
Supreme Court. President’s rule was
imposed on the State to save the sit-
uation. In 1988, the Speaker of the
Mizoram Assembly found that one of
the nine legislators constituting the
‘one-third’ defection was abroad —
thus tentatively viewing the remain-

Defective politics

By Rajeev Dhavan A\ 0 \6 77

The latest amendment to the anti-defection law is
flawed. Defections will not be eliminated.

ing eight as defectors. This was
enough for the Governor to dismiss
the Ministry and for President’s rule
to be imposed with the dissolution of
the Assembly.

In Nagaland, the Speaker recog-
nised a split, but the Governor decid-
ed to impose President’s rule under
dubious circumstances — for it to be
struck down by the Supreme Court in
1994 after it was too late. Even more
disturbing were the antics of the Goa
defections that gave rise to two Su-
preme Court decisions in 1993 and
1994. The facts were astounding. The
Speaker joined the defectors to be-
come the next Chief Minister. His
successor as Speaker refused to adju-
dicate the matter. Eventually, the Su-
preme Court upheld the decision to
disqualify two legislators, but
quashed the decision not to recog-

mune from prosecution because all
this was part of their work. Where
money did not change hands, defec-
tors were rewarded with ministerial
or government posts. Two conclu-
sions stand out from the pre-2003 ex-
perience. The first is that the
anti-defection law of 1985 failed mi-
serably — to be totally floored and
defeated by every possible ingenuity
that could have been devised by Indi-
an politics. This total failure made
the anti-defection law a de facto nul-
lity. The second is that the fate of any
anti-defection law depends on the
decision-making ability and integrity
of the Speaker. The entire edifice of
the anti-defection law collapses if —
as in the Goa case — the Speaker
himself is an interested party who
wants to become Chief Minister.
Equally ingenious was the mathe-
matics of the Uttar

nise a split. Mean-
while ungainly

LAW AND SOCIETY Ppradesh Speaker. But

musical chairs dis-
graced Goa’s governance. In Naga-
land, the Governor asked the Speaker
to reconsider his decision of disqual-
ifying 10 members — resulting in the
Governor’s removal from office. In
1993, a mighty confrontation sur-
faced between the Speaker of Mani-
pur and the Supreme Court in
relation to an anti-defection case
when the latter ordered the Union
Government to bring the Speaker to
Court — with a minimum use of
force, if necessary. In 1997, the Uttar
Pradesh crisis reached the Supreme
Court in connection with the Speaker
confounding the arithmetic to rule
that the 12 MLAs were not defectors.
One judge thought this decision was
perverse. The matter went to a larger
Bench; and, then, to a Constitution
Bench on the scope of judicial review
over splits as opposed to defections.
Meanwhile, time eclipsed the crisis.
What do we make of this alarming
state of affairs in the aftermath of the
1985 amendment? These are just
some of the crises that nearly
brought the Constitution to a stand-
still . Meanwhile, ‘suitcase’ politics
saved and destroyed many Govern-
ments including P.V. Narsimha Rao’s
Congress regime. Even though Mr.
Rao was exculpated, the Supreme
Court made a decision in 1998 that
legislators who took bribes were im-

all of them pale in
comparison with Shivraj Patil’s deci-
sion, as Lok Sabha Speaker, in the
Ajit Singh Janata Dal defection. More
than a year passed by whilst the party
members slowly defected until the
magic figure was reached. So, while
the whole of India knew that a defec-
tion was taking place, the Speaker
felt that he could not take note of it
because it was not brought to his no-
tice. Technically, he may have been
right, but was he? In the hands of the
Speaker lies the future of the anti-
defection law. This will remain so.
The BJP-led Union Government
has the habit of rushing into legisla-
tion and legal remedies. In 2001-02, it
forced the enactment of the Preven-
tion of Terrorism Act — first by an
ordinance and then by a joint session
of Parliament. Earlier, in 1998, it tried
to resolve the differences with the
Chief Justice of India on judicial ap-
pointments by inviting a reference
from the Supreme Court. Following
the Gujarat crisis, the advisory juris-
diction was again abused by trying to
get the elections advanced. Faced
with criticism on POTA, it has now
raced through a ‘sugar coating’
amendment without really examin-
ing the entire draconian law and its
misuse. The Opposition cannot do
much because it wants to run with
the hare and hunt with the hounds.
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'llhat is why the new anti-defection
amendment was passed with muted
dissent. No doubt the changes were
suggested by the Constitution Com-
mission, the Law Commission and a
Parliamentary Committee. But this
does not obviate the need for a prop-
er examination of the changes by
Parliament. There is much that need-
ed to be discussed. But the BJP was in
a hurry to protect its new Govern-
ments in Madhya Pradesh, Rajasthan
and Chhattisgarh.

This is not to question the premise
that defections cripple a Constitu-
tion’s working and hold a govern-
ment to ransom. Even so, certain
factors need consideration. Firstly,
there is the question of the extent to
which a backbench MP should be de-
nuded of all powers of protest. Even
after the amendment, the MPs and
the MLAs can shout themselves
hoarse against a party as long as they
do not formally leave it, or vote
against it or abstain during voting.
Thus a legislator can invite expulsion
but not defect. Is this the possible
politics of the future? This is all that
would be left of conscientious objec-
tion and its discontent. Secondly, by
removing the one-third rule, coali-
tions would still be vulnerable if a
coalition partner decides to destabil-
ise the government. This may mean
more ‘suitcases’ for more people —
but will leave the coalition vulnera-
ble. Thirdly, it should be borne in
mind that the penalty of disqualifica-
tion will not take place before gov-
emment formation. Legislators
should be forced to retain their elec-
toral party identity. Fourthly, the dis-
qualification will take effect after the
voters have cast their vote or ab-
stained. Money will change hands.
MPs or MLAs will not be disqualified
from standing for elections again.
Fifthly, we are still left with the mer-
curial figure of the Speaker whose re-
cord of the last two decades stands
out. There is need for an independ-
ent decision-making body that is
quick, fair and effective. Finally, ever
if the amendment downsizes minis
tries and removes ministerships, the
public economy of inducements wil
enlarge.

Like the original anti-defectios
amendment of 1985, the preser
amendment is flawed. Defection
will not be eliminated. The stakes wi
be higher; the monies paid exorb
tant. This is no way to amend th
Constitution. :
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CA Defe26rs not to hold public office

The passage in the Lok Sabha of a Constitution
amendment bill seeking to debar a defector from
holding public office or a remunerative political post for at
least the duration of the legislature or until fresh elections
can only be welcomed, Historically, Indian politicians have
always come together, forgetting ideological or party
affiliations, on issues that affect them personally, such as a
raise in their salary or increased perks. Similarly they had
also come together to resist putting legislative brakes on
accelerating defections, The change of heart that is now
reflected in the unanimous l}zassage of the Constitutional
amendment in the Lok Sabha can only have taken place
because in recent years, not « single maejor political party
in the country has been immune to the virus of defections.
Since the mid-1980s Indian politics has seen ‘horse-
trading’ among MLAs and MPs like never before. Every
elected member has a price, whether it is in cash or kind
and as the recently deposed chief minister Ajit Jogjknows
to his detriment. ( ;-M\» APNG N
Political parties have been playing on weaknesses of
legislators, In fact defectors have often been in a better
bargaining position than ‘loyal soldiers’ of parties because
it is often they who were given huge amounts of money and
ministerial or lucrative political posts. After many recent
electlons, defections have even swung the pendulum of
power in a direction different from the one voters had
chosen whilst exercising their mandate. Political parties
have been so afraid of their legislators being lured away
that entire legislature parties have sometimes been flown
off at erucial junctures to secluded places and put under
virtual house arrest, Even telephone facilities have been
witl’igrawn so they had no contact with the outside
world, :
Thanks to this scare of defections, and possibly because

now the balance of convenience sults no single grouping, \ :

the Lok Sabha has approved of the amendment
unanimously. This is a welcome measure and should go
some way in stopping the rampant horse-trading that takes
place after most elections, It 1§ only fair that a member of
& legislature remains with the party on whose ticket he
wins the election, ‘

Voters throughout the country are influenced at least as |
much by the candidate’s fparty affiliation as they are by his
individual standing, Defections are, therefore, unfair to
the voter. Conscience-stricken legislators finding them-
selves unable to stay with the party on whose ticket he or
she has been elected ought not to find it morally difficult
to seek a fresh mandate, Importantly, the timing of the
amendment has ensured that no major party — including
the ruling BJP which engineered the Jogi affair and the
Congress which was severely discomfited by it — could
afford to risk the political price of obstructing it. This is a
long-needed amendment but it only goes part of the way
towards cleansing the pojitical system. More such
measures are needed to ensure that governance reflects
the eleetoral mandate properly. .
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“Khurana s new

Rajasthan guy

Our Political Bureau Khurana, who failed to ¢ unter
A""Ew’ DELHI 19 DECEMBER  the Congress effectively in the
just-concluded election, will be’
HE BJP on Friday kicked made soon. :
l Mr Madan Lal Khuranaup With this the stage hasbeen set.
the ladder by naming him  fora change in the complexion of
as the new govermor of Ra- the state unit. The BJP on Friday
set the process into motion by
appointing Mr Harshvard-
han as the new party chief of
Dethi. The hold of old timers
in the Delhi unit was seen as
the principal obstacle in the:
path of the party’s forward
movement. These leaders did
not aliow much elbow room
for the central unit in the
planning of election and the
campaign of the party floun-
dered from the beginning.
On his part, Mr Khurana
said he was quitting “active
New Chaprer: Madan Lal Khurana with  politics for now”. At a press

his successor Harshvardhan in conference at his party office
New Dethi On Friday — AFP flanked by BJP Mukhtar Ab-
bas Nagvi and Harshvardhan,

jasthan. A formal announce- MrKhurana refused totake any
ment on the appointment of Mr  questions on his resignation.

—
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Support for terror doesn’t warrant arrest

Syed Liaquat Ali
New Delhi December 16

THE SUPREME Court on
Tuesday upheld the constitu-
tional validity of Pota, but
clarified that the police could
not book a person who mere-
ly supported a terrorist or-
ganisation without an inten-
tion to further its activities.

The court said the proof of
criminal intention of the per-
son supporting the outfit was
a necessary ingredient to
book him under the anti-ter-
rorism law.

The judgment gave a relief
to MDMK leader Vaiko, who
was booked under Section
21(30) for allegedly express-
ing support for the LTTE ata
meeting. Now, the TN gov-
ernment would have to prove
he had the criminal inten-
tion to further the terrorist
activities of the outfit to de-
tain him under the Act. The
court said the special court
trying Vaiko under Pota
would deal with the case in
the light of the clarifications.

The court also upheld the
validity of the controversial
. provision (Section 14) of the
Act, which deals with the ob-
ligation of individuals, in-
cluding journalists, or or-
ganisations to share infor-

THE DMK is showing
signs of second thoughts
on its chief M. Karuna-
nidhi’s threat to leave the
NDA on the Pota issue af-
ter BJP interlocutors spo-
ke to their leaders. It bac-
ked the government for
the passage of an amend-
ment for giving statutory
powers to Pota review
committees for redressal
of complaints by individ-
uals booked under the
anti-terror law.

DMK backs Pota amendment

BJP leaders impressed
upon the DMK leaders
that the amendment was
brought about to ensure
the quick release of Vai-
ko, MDMK leader. If the
DMK did not support the
amendment, Vaiko’s cau-
se would not be served.
Significantly, Vaiko’s pe-
tition was rejected by the
Supreme Court on Tues-
day as it upheld the valid-
ity of Pota.

HTC, New Delhi

mation with the police on
terrorist activities. “It is a
settled position of law that a
journalist or lawyer does not
have a sacrosanct right to
withhold information re-
garding crime under the
guise of professional ethics”,
the court said. It also upheld
the validity of Section 32 on
the admissibility of a confes-
sional statement made by a
suspect before the police.
The court said the provi-
sion provided enough safe-
guards to an accused
against forcible extraction

THE HIDUSTAN TiveS

of his confessions. On the
question granting bail to an
accused under the Act, the
court accepted interpreta-
tion of the Attorney-Gener-
al that a court can grant bail
to an accused who has un-
dergone one year under or-
dinary law after hearing the
public prosecutor. It said an
accused could apply for bail
under CrPC after he has
served one year in jail.

The accused could also ap-
proach the court for bail inac-
cordance with the provisions
of Pota at the same time.

19 DEC N3

olds Pota validity
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HIGHLIGHTS

@ Constitutional validity of
ali the provisions of
Pota upheld

® Parliament alone has the
competence to enact law 1o
fight terrorism because it's
prevalent in many states

® States not competent
to enact law against
terrorism under the guise
of law and order being a
state subject

@ Everyone bound to give
information about terrorist
acts to police when sought

® Journalists and lawyers
cannot claim immunity from
this under the guise of
professional ethics

® Mere support to banned
arganistation not enaugh for
prosecution under Pota

©® Prosecution has to prove
criminal intention behind
such support

® Keeping secret the identity
of a witness in exceptional
circumstances necessary
though it is a deviation from
the usual mode of trial

® Normal bail provisions to
apply after expiry of one
year’s detention under Pota

® An accused can apply for
bail under the Criminali
Procedure Code if he has
served one year in jail

O



Bill to curb defectlon

o

Times News NETWORK

New Delhi: The Lok Sabha on Tues-

day unanimously passed the Consti- |

tution (97th Amendment) Bill which
debars defectors from holding any
public office for the duration of the
remaining term of the existing leg-
islature or until fresh elections.

Henceforth, whether legislators
quit singly or one-third walk out, it
will ‘be regarded as defection and
such persons will lose their seats
and not be eligibie for ministerships
or offices of profit until they win an
election again.

The bill also makes it mandatory
for the size of all councils of minis-
ters, whether at the Centre or in the
states, to be restricted to 15 per cent of
the strength of the Lok Sabha or the
assemblies. An exception has been
made in the case of smaller states
like Goa and Sikkim, where the as-
sembly strength is 40 or less. These
states can have up to 12 ministers.

Although the bill was passed

THE TIMES OF | INDIA

”

unanimously with the division num-
bers varying from 424 to 416—as dif-

ferent clauses were voted—for and.

none against, there were a few voic-
es of dissent. Interestingly, these
were all from MPs of differing so-
cialist hues from Bihar, from both
within the NDA and outside it. They
included Raghuvansh Prasad Singh
(RJD), Ram Vilas Paswan (Lok Jan-
shakti), Devendra Prasad Yadav (JD-
U), Prabhunath Singh (Samata) and
Pappu Yadav (Independent).

Their complaints varied from the

n gets LS nod

-\ A
fact that the bill further centralised
power in political parties, curbed
any kind of ideological dissent or
differences, and ended the freedom
of expression fundamental to a
democracy. Some of them pointed
out that the bill continued with the
whip system, that is, all MPs belong-
ing to a party had to obey the whip
issued before voting on a bill, leaving
no room for conscientious objectors.

Raghuvansh Prasad Singh even
said that while the bill addressed the
issue of splits, it did not speak of
mergers. He pointed out that when
the JD(U) and Samata “merged”’ re-
cently, the object was to form one
party, but now instead of two, there
were three parties—the original
JD(U), the original Samata and a
newly-merged party.

Replying to the debate, law minis-
ter Arun Jaitley rubbished the con-
cerns of the socialists for freedom of
expression, saying if any MP felt so
strongly about an issue, he could al-
ways quit his party.
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'Pota passes
apex court’s
scrutiny-.,

TiMES NEwS NETWORK

New Delhi: The supreme
court on Tuesday upheld the
constitutional validity of
the Prevention of Terrorism
Act (Pota)and held that even
journalists and lawyers had
no ‘“sacrosanct right” to
withhold information re-
garding a crime under the
guise of professional ethics.

Delivering the long-
awaited judgment, a bench
of Justices S. Rajendra
Babu and G.P. Mathur said
that parliament alone was
competent to enact such a
law to counter the menace
of terrorism.

The judgment also pro-
vided some relief to MDMK
leader Vaiko, who had been
jailed 18 months ago by the
Jayalalithaa government
under Pota for speaking in
favour of the LTTE, noting
that mere “moral support”
for a terrorist organisation
did not constitute an of-
fence under the act. Inci-
dentally, Vaiko had support-
ed Pota in parliament.

Even attorney-general
Soli J. Sorabjee had also ar-
gued that moral support
per se could not be an of-
fence under Section 21 of
Pota, which makes any
speech made in favour of a
banned terrorist organisa-

LS okays hill to amend Pota

Times News NETWORK

New Delhi: Amidst an op-
position walkout, the Lok
Sabha on Tuesday passed an
amendment bill to provide
for a Central review com-
mittee to prevent the misuse
of Pota and ensure its use
only against terrorists.
However, the 10-strong
ATADMK group did not
join other opposition par-
ties in the walkout and in-
stead demanded division to
force voting. The amend-
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tion punishable. Mr Sorab-
jee had also successfully ar-
gued that the stringent bail
provisions provided in Pota
could be made more hu-
mane by providing that nor-
mal bail provisions provid-
ed under the Indian Penal
Code would be applicable if
a person’s detention under
Pota exceeded one year.

The bench said that the
prosecution had to prove
criminal intention behind
the speech.

Thus, Vaiko is entitled to
bail if the prosecution fails
to prove that he had any
“intention” to support the
LTTE’s terrorist activities.

Pota stipulates that jour-
nalists and lawyers must
reveal information regard-
ing a terrorism-related of-
fence to the police.

The bench said: “It is the
duty of everybody to assist
the state in the detection of
a crime and bringing crim-
inals to justice.”

Holding that Section 14
of Pota was not violative of
the fundamental rights, the
87-page judgment said: “It
is a settled position of law
that a journalist or lawyer
does not have a sacrosanct
right to withhold informa-
tion regarding a crime un-
der the guise of profession-
al ethics.”

ment proposed by deputy
PM L.K. Advani, apparent-
1y to bail out MDMK leader
Vaiko, who was booked un-
der Pota, was overwhelm-
ingly passed with 257 votes
in favour and 10 against.
“We are supporting Pota
but opposing the amend-
ment,” AIADMK member
Dr Saroja remarked.
Referring to the SC order
earlier in the day, Mr Ad-
vani termed the pronounce-
ment as vindication of the
anti-terrorist legislation.
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/-4 Reinin the defectors -
The New Law Will Leave No Loopholes

HE changes approved by the Union Cabinet in the anti-
defection law are welcome and should get rid of the
worst blemishes of the existing law. The changes are also an
improvement over what was earlier proposed. In the earli-
er version of the Constitution (97th Amendment) Bill, it
‘was proposed that any legislator changing his party identi-
ty would automatically stand disqualified as a legislator till
he or she was re-elected. Yet, there remained a significant
loophole. While the amendment would have meant that
defectors lost their membership of the legislature, this did
not prevent them from becoming ministers, since one can
remain a minister in a government for six months without
being a member of the legislature. The amendment that is
now proposed will plug this loophole by explicitly prohibit-
ing defectors from holding any “office of profit” till such
time as they get a fresh mandate from the electorate. There
can be no dispute that such a change in the anti-defection
law was necessary. In the nearly two decades since it was
originally brought in, the anti-defection law has been re-
duced to a toothless Act, largely because of some creative
interpretation of the provision that stipulated that if one-
third or more of a legislature party breaks from the parent
body, it would not attract the provisions of the Act. A caveat
is in order here. While the amended law would tackle the
pemicious practice of defection, it could give the party
whips disproportionate clout. The only way in which this
can be balanced is through intra-party democracy, the onus
for which must fall largely on the parties themselves.

The move to limit the number of ministers in any gov-
emmentto 15% of the size of the relevant legislature is also
along overdue measure. With the polity getting increasing-
ly fragmented, the compulsion of coalition managers to
keep allies and supporters happy has seen some jumbo
Cabinets at the Centre and in states like Uttar Pradesh. This
not only makes governments unwieldy, but also puts an
undue burden on the taxpayer. It also comes in the way of
downsizing governments. Many government departments
continue simply because a minister has to be accommodat-
ed. This is a travesty. Parliament must now ensure that
these pieces of legislation are enacted as soon as possible.

n.
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NAGPU 72 NCon-
gress leaders MrVasant Sat-
he and Mr NKP Salve, who
were on a hunger-strike today
to highlight their demand for a
separate Vidarbha state, were
admitted to hospital aﬂer their
condition deteriorateg-<— PT!
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HARISH SALVE ASKED TO ASSIST PROSECUTION

- SC to monitor appeal

m Best Bakery case

By ]. Venkatesan

10
NEW DELHI, OCT. 9. In a significant developm%n
the ‘Best Bakery case’, the Supreme Court today
said it would monitor the appeal filed by the Guj-
arat Government in the High Court against the
acquittal of all the 21 accused in the case by the
Vadodara trial court.

A three-judge Bench — comprising the Chief
Justice, V.N. Khare, and Justices S.B. Sinha and
A.R. Lakshmanan — appointed the senior advo-
cate, Harish Salve, to assist the prosecution in the
appeal and to inform the court of the progress at
each stage and seek directions, if required.

The Bench also asked the Gujarat Government
to finalise the names of the Special Public Prose-
cutors to conduct the appeal in consultation with
the Attorney-General, Soli Sorabjee. It asked Mr.
Salve to go through all petitions connected with
the post-Godhra riot cases and give his recom-
mendations and suggestions to the court on Oc-
tober 17, the next date of hearing.

Appearing for the Gujarat Government, the Ad-
ditional Solicitor-General, Mukul Rohtagi, said
the State Government had filed an amended ap-
peal before the High Court, and a re-trial as well
as further inquiry into the incident, in which 14
persons were burnt to death, had also been
sought.

Mr. Rohtagi said the High Court, which ad-
mitted the appeal and posted it for final hearing
on December 1, had been requested to accept the
additional evidence to ensure that what had hap-
pened in the trial court was not repeated and that

. there was no miscarriage of justice. Regarding the

on-going cases, he said the State Government
had appointed police officers in the rank of In-
spector-General of Police to monitor and ensure
a link with the Public Prosecutors.

Appearing for the accused, senior counsel,
K.T.S. Tulsi, questioned the locus standi of the
National Human Rights Commission (NHRC) to
intervene in the appeal. Citing an earlier ruling of
the Supreme Court, he said that under the Crimi-

nal Procedure Code, no intervention should be
permitted by way of public interest htlgatlon,
even if it raised a “million questions of law”.
When the appeal was pending before the High
Court, only that court could alter, substitute or
order a re-trial or fresh investigation.

Accusing the NHRC of “sensationalising” the
case, Mr. Tulsi said an unprecedented situation
had been created as if all the accused were guilty
and had been let off by the trial court. The Su-
preme Court must allow the law to take its nor-
mal course and not pass any order bypassing the
High Court; otherwise, a lot of prejudice would be
caused to the accused. Mr. Justice Khare said:
“We are not bypassing the High Court. We exer-
cise due caution. We only want the matter to be
seriously prosecuted as it should be.”

Appearing for the NHRC, senior counsel, T.R.
Andhyarujina and P.P. Rao, said the State Gov-
ernment had shifted the entire blame for the ac-
quittal of the accused to the Vadodara fast track
court, which had indicted the police for “tardy
investigation”.

Appearing for the Citizens for Justice and
Peace and the key witness, Zaheera, senior coun-
sel, Shanthi Bhushan, reiterated that it was a fit
case for ordering a trial outside Gujarat as it
would not be proper to conduct the trial in the
surcharged atmosphere prevailing in the State.

Appearing for Mallika Sarabhai and other pet-
itioners, senior counsel, Indira Jaising, urged the
court to direct the Gujarat Government to ap-
point a retired judge of the Supreme Court or the
High Court from the minority community as a
third member of the Commission of Inquiry
probing the incidents. The panel should have a
member from the Muslim community to instil
confidence among the minority community.

The Bench asked the Gujarat Government to
respond to these petitions within six weeks and
submit a rejoinder, if any, in two weeks and said
these issues would be considered at a later stage.

Incidents an embarrassment, says Advani;
13 accused surrender: Page 11
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~ Enraged SC waves transfer sword

Blanket bar on
‘Gujarat trials

OURLEGAL
CORRESPONDENT

New Delhi, Nov. 21: Patience
wearing thin, the Supreme
Court today stayed trial in all
riot cases in Gujarat and
asked the Modi ministry to
respond to a proposal to shift
major ones to courts in Ma-
harashtra or any other state.

“We thought they (Gujarat
government) are by now wi-
ser... but if this is the state
of affairs, then we will transfer
all the cases,” the court said
after amicus curige Harish
Salve listed instance after in-
stance of miscarried justice in
the state.

This is the harshest indict-
ment of Gujarat since the
Supreme Court declared a loss of
faith in its government three
months ago and asked it to quit if
it coujd not “prosecute the guilty

_ and protect the weak”.

The order comes on a three-
point suggestion by Salve to
check “gross miscarriage of jus-
tice” in Gujarat courts and
follows close on the heels of
the transfer of Jayalalithaa’s
disproportionate asset cases to
Karnataka.

Salve, appointed by the court

to assist with the riot cases, sug-
gested in writing that:
W All investigations be held by a
special team of Gujarat police to
be selected by a designated
agency and headed by an officer
of inspector-general rank with
“impeccable” track record

| CASE MONITOR

o odhva: 59 train passengers
burnt alive on February 27, 2002
Case status: Pota court hearing
on. 87 arrested, 9 out on bail

ehest Bakary: 14 Killed on March 1
Status: 21 tried, All acquitted

eliuibarg Society: 42 burnt alive
Status: 29 arrested, 25 out on
bail. Trial yet to begin

siizrnda Fatia 83 Killed

. Status: Trial yet to begin. 50
arrested but all out on bail

s ardarpura: 32 killed
Status: 55 arrested but all outon
bail. Trial yet to begin. VHP leader
appointed as public prosecutor
but removed after protests

M Area-wise local committees be
constituted, comprising a re-
tired high court judge, eminent
lawyers and citizens, to select
public prosecutors
B Major cases like the Godhra
train burning and the killings at
Best Bakery, Gulbarg Society,
Sardarpura and Naroda Patia be
transferred to some other state.
The bench of Chief Justice
V.N. Khare and Justices S.B.
Sinha and A.R. Lakshmanan
then issued notices to the state
government, asking it to file a
status report in two weeks.
Citing an earlier case, Salve
said the “same state officials”
would feel secure and function
better if they were under the
protection of the apex court.
This would also rid them of the
“pressure from local politics”.

Such a team would not report
to the state or to any apex agency
but would report “directly to the
Supreme Court”, he said.

The court also gave a tongue-
lashing to additional solicitor-
general Mukul Rohtagi, who
represents Gujarat, over a riot
accused whose bail was not op-
posed even after his name was
found in an FIR. Earlier, he had
been given bail on grounds that
his name was not mentioned.

“The public prosecutor, a
VHP district president, did not
even oppose bail,” Salve said.

At this, Rohtagi said the
high court had granted the bail
and the state could not be blamed
for it.

Then the chief justice asked:
“How many times should we re-
mind you of your duty... why did
you then not file a special leave
petition before the Supreme
Court... high courts err on sever-
al occasions... does it mean the
state won't do its duty?”

Rohtagi reiterated that the
bail was granted by the high
court.

“That’s what we are saying...
why you, the state, did not appeal
against it... the state of affairs is

worsening...,” Chief Justice
Khare replied.
Gujarat chief minister

Narendra Modi declined com-
ment. “I am not aware of the
Supreme Court order. The Gu-
jarat government wo ply to
the court’s queries after study-
ing it (the order) properly.”

M See Page 8
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Jaya subverting judicial process: SC
. s PR
Cases against CM transerred to Karnataka

Tives News NETWORK (‘T\'\ A

New Delhi: Indicting Tamil Nadu
chief minister J. Jayalalithaa for
subverting the judicial process for
her own benefit, the supreme court
an Tuesday transferred two corrup-
tion cases pending against her in
Chennai to a special court in neigh-
‘bouring Karnatakaw ’,

A bench of Justikés SN. Variava
and H.K. Sema noted that the prose-
cution “appears to have acted hand
in giove with the accused (Ms Jay-
alalithaa)” resulting in the loss of
public confidence in the fairness of
the trial velating to the cases alleg-
ing that Ms Jayalalithaa had
amassed assets worth Rs 66 crore,
disproportionate to her known
sources of income, during her earli-
er tenure as chief minister,

The court urged the Karnataka
high court chief justice to set up a
special court under theyevention

. e
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ARRESTING ANARGHY

The court said that the
prosecution “appears to have
acted hand in glove with the
accused (Jayalalithaa)” resulting in
the loss of public confidence in
the fairness of the trial

of Corruption Act within amonthto
conduct the trial on a day-to-day
basis,

The §.M. Krishna government in

to ensure fair trial

Karnataka will appoint a senior
lawvyer as the special public prosect-
tor for this within six weeks. The
special public prosecutor could also
initiate perjury action against any of
the 64 witnesses of a total of 76 who
had resiled from their statements af-
ter Ms Jayalalithaa’s party took over
the reins in the state in March 2001.

Not only had the witnesses re-
siled, but three public prosecutors
and the special prosecutor had also
resigned and the special judge had
been transferred after Ms Jay-
alalithaa had returned to power.

She has never appeared before the
court and had answered a question-
naire in her defence,

“Be you ever so high the law Is
above vou,” the judges recalled, and
said “there is a strong indication
that the process of justice is being
subverted” in Tamil Nadu. “{t casts
a doubt about the impending failure
of justice,” the court added.
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e
. ~13 more

NEW DELHI, Oct. 30. — The Centre to-
day cleared 13 new posts of judges at Cal-
cutta High Court. The number of judges
in Calcutta High Court will thus go up
from 50 to 63. The number of judges in
the other 17 High Courts in the country
has also been increased by 81.

The move follows a comprehensive tri-
ennial review of the judge strength of all
High Courts, Union minister for law and
justice Mr Arun Jaitley said at a press
conference here. The new posts are in ad-
dition to 163 vacancies still pending. The
judge strength of Madhya Pradesh, Kera-
la, Patna, Orissa, Punjab and Haryana
High Courts will go up by 13, 11, 12, 11

judges for HC

and 13 respectively, Mr Jaitley said.

With the clearance of the new posts,
the overall sanctioned strength of judges
in the country has gone up from 655 to
749. Delhi will get three more posts of ad-
ditional judges and Guwahati eight. The
posts of additional judges will be conver-
ted into permanent ones in Allahabad,
Mumbai and Chennai. Chhattisgarh and
Uttaranchal have been allocated two
posts of judges each. Besides, the posts of
additional judges in these states will be
converted to permanent ones,

The allotments have been made on the
basis of the performance of the courts and |
the number of pending cases, Mr Jaitley |
said. Kerala tops the national average of |
cases disposed per judge with 3,103 cases. |

|
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SC tightens screws

on Guj
Times News NETWORK \Q\K

New Delhi: The supreme court
on Friday asked the Gujarat gov-
ernment to submit a status re-
port regarding investigation and
trial of 12 violence-related cases
in which a large number of per-
sons were killed in 2002.

A bench of Chief Justice V.N.
Khare and Justices S.B. Sinha
and AR. Lakshmanan sought
the details by October 31 of cases
relating to the Godhra carnage,
and the massacres in Gulbarg
society, Naroda-Patia, Sardarpu-
ra, Kidiyad and Pandharwada.

Taking serious note of an affi-
davit filed by Teesta Setalvad of
Citizens for Peace and Justice
that although over a year had

arat

Lm v

govt !

elapsed since the trial courts ac-

quitted all those accused of
killing 157 Muslims in three oth-
er cases, the state government
was yet to appeal against it, the
court issued notice to the Modi

government and fixed Novem- :

ber 7 to hear the matter.

The court will also consider
then whether the ongoing trials
in all the Gujarat violence cases
should be stayed or not. Former

solicitor general Harish Salve, !

who is assisting the court in the
Gujarat violence matters, urged
the court to ask the state govern-
ment to plead for re-investiga-
tion into the Best Bakery case
before the high court.

@ ‘Prosecutors linked to Sangh', Page 10 !

x

Naroda Patua Ahmd 83 3 chargeshests

{28-2-2002) Charges not framed

2. Gulbarg, Ahmd 42 3 chargesheets
(28-2-2002) Chargesnotframed

3. Sardarpura, 33 1 chargeshest
Mehsana Charges framed, not come
(1-3-2002) _ o

4

- Kidlyad,

Panchm
. Abasena (sw-m ;

. Anjanwa, (&3
Panchmahalg’

. Sesan, (1-3-2002)
Banaskantha
10.0de, (1-3-2002)
Anand

11.Anjanwa 2-3-2002) 1 Tria begun, 5 witnasses

Panchmahals ~~ oxamined
12.Santrampur (5-3-2002 11 Chargeshest fled
Panchmahals

Charges framed
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Baker

Case.

SC appoints

special

By Rakesh Bhatnagar
TiMeS NEws NETWORK

New Delhi: The supreme
court on Thursday appointed
former solicitor-general Har-
ish Salve to look into the pro-
ceedings of Gujarat’s Best
Bakery carnage case in
which 14 persons were burnt
alive but all 21 accused were
acquitted by a fast track
court in July 2003.

The court also warned the
Gujarat government not to
retain the same lawyers, who
were its prosecutors during
the trial at Vadodara, for ar-
guing its appeal before the
Gujarat high court.

“Do not associate old pub-
lic prosecutors who prosecut-
ed the cases before the trial
court,” a bench of Chief Jus-
tice V.N. Khare, Justices S.B.
Sinha and A.R. Lakshmanan
said.

Hearing a petition by the
National Human Rights
Commission (NHRC), Citi-
zens for Justice and Peace
and several public interest
petitions seeking justice for
victims of the Gujarat vio-
lence, the court asked Mr
Salve to give his comments
on the Gujarat government’s
appeal before the high court
on October 17.

Additional solicitor-gener-
al Mukul Rohtagi, who ar-
gued for the state, said that
the state advocate-general
had taken charge of the ap-
peal and the grounds of ap-
peal had been amended to
seek retrial and further in-
quiry into the bakery case.
He also said that seasoned
lawyers were appointed as
special public prosecutors to
conduct the prosecution of
other sensitive riot cases.

However, Attorney-General
Soli J. Sorabjee said the apex
court in the Vineet Narain
(hawala) case had directed
that “a panel of competent
lawyers of experience and im-
peccable reputation shall be
prepared with the advice of
the attorney-general” to con-
duct the prosecution.

lawy

13 accused
held, get bail

TiMES NEws NETWORK

Vadodara: Thirteen of
the 21 persons acquitted
in the Best Bakery case
were arrested and pro-
duced before the fast-
track court of Justice
H.U. Mahida on Thursday
They were given condi-
tional bail after signing a
surety of Rs 10,000 each.
When asked about the
remaining eight persons,
defence counsel in the
bakery case Rajendra
Trivedi said, “Three per-
sons have gone to Dethi to
file an affidavit before the
supreme court while the
remaining five persons
have gone to the Gujarat
high court. They will be
bailed out on Friday and
Saturday.”

Mr Sorabjee suggested that
the same procedure be fol-
lowed in this case and if the
petitioners had any comment
to make on the appointees,
they could give it to him for
consideration.

The Gujarat government
said that it would send Mr
Sorabjee the list of persons
who were to be appointed as
special public prosecutors.

NHRC’s counsel PP. Rao
and S. Murlidhar said that
the Gujarat-government still
did not blame its prosecuting
agency and the police for the
acquittal of the accused in
the case after 37 of the 73 wit-
nesses turned hostile,

Meanwhile, the SC has
sought the Gujarat govern-
ment’s response to danseuse
Mallika Sarabhai’s petition
seeking parity in the
amount of compensation
paid to the violence victims
with those in the Bhopal gas
leak or Uphaar cinema fire
tragedy.
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Front climb(lown
from attack on""’

High Court judge

HT Correspondent 3/
Kolkata, October 6'

THE LEFT Front on Monday
scrambled to soften the sting of
its attack on Justice Amitava
Lala, saying it had never looked
to criticise the judiciary but
only one particular judgment.
As for the call to flout Justice
Lala’s order and hold marches
during office hours, the Front
tried to argue that this was an
attempt at “improving the judi-
ciary’s functioning”.

Front chairman Biman Bose
— who had said on Saturday
that the judge was “unwanted”
in Kolkata and threatened a
movement asking him to “go
back” — climbed down from the
statement. “All that I had said
was that his judgment was un-
wanted,” Bose told reporters.

The argument that violating
a court ban can improve the ju-
diciary’s functioning came
from CPI(M) state secretary
Anil Biswas. “The legal system
all over the world has devel-
oped through agitations such
as this,” he said. “The judiciary
is a pillar of democracy and it
should function in such a man-
ner that the people never ques-
tion its efficacy.

“Both legal and extra-legal
forms of agitation are estab-
lished components of political
action. We are not launching
an illegal struggle and our ob-
jective is to improve the func-
tioning of the judiciary. In no
country is the judicial system
above the political system.”

Biswas said he would like to

THE ~
PDUSTAN Timgs ocT s

OTHER VOIC

I

» CPH(ML) Liberation To launch
agitation against rally ban on
October 10, but blames CPI(M)
‘apathy’ towards popuiar
struggles as an incentive for
judiciary to curb people’s rights

» Party for Democratic Secialism
Supports the court order

» State Bar Gouncil To discuss
filing contempt petition against
Biman Bose after the vacation,
for his comments against
Justice Lala and the Front
move to flout the court order

remind those who support the
ban on office-hour processions
and rallies that democratic
rights have not come without ag-
itations such as'the one the L
front has announced. Freedom
of speech and assembly — even
the rights to education, employ-
ment and shelter — were at-
tained through struggle. “The
rich and the vehicle owners,
who favour the judgment, will
realise their folly.”

The CPI(ML) Liberation,
meanwhile, criticised the Left
Front, saying its apathy to-
wards struggles on people’s is-
sues was encouraging some
judges to try and curb the peo-
ple’s rights. “This is judicial
despotism in the name of ac-
tivism,” party general secre-
tary Dipankar Bhattacharya
said. Liberation will launch an
agitation against the High
Court order on October 10.
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Apex court reins in ujarat police
Rape victim’s ordeal

New Delhi: Taking serious note of
the alleged police harassment of a
woman gang-raped during the Gu-
jarat riots, the supreme court on
Thursday told the state police to
“keep off” her until it had decided
on a petition she had filed earlier.
The petition asks for the probe into
the sexual assault case to be trans-
ferred to the CBL

Directing the state government
to file within a week a reply to the
allegations made by the victim,
Bilkis Yakub Rasool, a bench com-
prising Justice M.B. Shah and Jus-
tice A.R. Lakshmanan, said, “Until
the court decides on her plea for a
transfer of the probe to the CBI, it
would be appropriate for the state
police to keep off her.”

Ms Rasool, with legal assistance
from the National Human Rights
Commission, had earlier filed the
petition while pointing out to the
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Taking note of the victim
Bilkis Yakub Rasool’s
allegations, the court said
that until it decides on her
plea for a transfer of the
probe to the CBI, “it would
be appropriate for the state
police to keep off her”

apex court that the state p 111 had
closed the rape case against the al-
leged perpetrators despite her med-
ical examination clearly establish-
ing that she had been sexually as-
saulted by a mob immediately after
the Godhra train carnage.

Appearing for the petitioner, sen-
ior advocate Harish Salve and advo-
cate Shobha stated that she had left
Godhra and moved to Kalol as she
apprehended harassment at the
hands of the local administration.

But immediately after the apex
court had issued notices to the Gu-
jarat government and state police
officers on September 8 with regard
to her petition, the local adminis-
tration began inquiring about her
whereabouts from relatives.

On September 16, Raju Bhargav
of the state crime branch hadques-
tioned her at 10 p.m. in the presence
of her husband and children. rn
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Supreme Court tells CBI

to book Maya in Taj
M\»’"

WY
HT Corresponden

New Delhi, September 18

THE SUPREME Court directed the
CBI on Thursday to register FIRs
against former UP chief minister
Mayawati, former environment min-
ister Nasimuddin Siddiqui and six
bureaucrats for alleged complicity in
the Taj Corridor scam. The CBI had
indicted the eight in its reports.

The court asked the state govern-
ment and the Centre to start depart-
mental probes against the bureau-
crats, to be completed in four
months. The bench of Justices M.B.
Shah and B.N. Agrawal was satisfied
with the CBI reports showing prima
Jacie involvement of the politicians
and the bureaucrats in the “misap-

Casc
A

propriation” of Rs 17 crore.

But the judges asked the CBI to
take “appropriate” steps before cond-
ucting further inquiries against Ma-
yawati and Siddiqui. This means the
CBI will have to gather more evi-
dence and get the appropriate autho-
rities’ sanction to prosecute them.

The six bureaucrats named by the
CBI are former chief secretary D.S.
Bagga, suspended principal secre-
tary R.K. Sharma, former principal
secretary to the chief minister PL.
Punia, former state environment sec-
retary VK. Gupta, Union environ-
ment secretary K.C. Mishra and
NPCC managing director S.C. Bali.
CBI sources say Punia and Bagga
have disclosed details of meetings
with Mayawati on the Taj project.

THE HIDUSTAN TIMES
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'SC puts A vani, Joshi

‘on notice in Babri case

- (,c
By Rakesh Bhatnagar

Times News NETWORK

i New Delhi: The supreme court on Mon-
¢ day issued notices to deputy Prime Min-
i ister L.K. Advani, HRD minister Murli
: Manohar Joshi, BJP leader Uma Bharti,
i the Centre, the CBI and the Mulayam
i Singh Yadav government and others on
i petitions seeking revival of the conspir-
i acy charge in the Babri masjid demoli-
i tion case. The court, however, refused to
i stay the ongoing trial in the case at the
: Rae Bareli special court.

It asked the respondents to file their
i replies within two weeks as to why two
" petitions filed by lawyer Wajahad
Ansari and one C.M. Shukla should not
be entertained.

The petitioners have sought quashing
of the May 30 chargesheet filed by the
CBI against the accused in which the
charge of conspiracy (section 120-B of
IPC) was dropped. The trial court is still
to announce its decision on the issue.

A bench of Justices S. Rajendra Babu,

K. G Balakrlshnan and Arun Kumar ad-
journed hearing on angther petition
filed by Mohammad Asldm alias Bhure
seeking a review of the apex court’s ear-
lier order allowing the trial of Mr Ad-
vani and seven others in the Ayodhya
demolition case at Rae Bareli instead of
Lucknow. The bench asked Mr Aslam’s
counsel O.P. Sharma to amend the peti-
tion by deleting certain objectionable
references to the CBI and others.
Besides the Union ministers, others
such as Vinay Katiyar, VHP leader
Ashok Singhal, Giriraj Kishore, Vishnu
Hari Dalmiya and Sadhvi Rithambara
have been issued notices in the conspir-
acy charge case. As the hearing started
in a crowded court room, Mr Ansari’s
counsel Abhishek Manu Singhvi sought
a stay of the trial. The court, however,
said, “Proceedings in the Rae Bareli
court are going on and let them go on.”
Mr Ansari’s petition said that the CBI’s
move to drop the conspiracy charge
against top politicians was a “colourable
and malafide exercise of authority. «
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Mticle 356’s status as the symbol and substance of C&;?Aye-

tate conflict — the National Commission had identified
31 cases of abuse or suspected abuse in state government
dismissals — needs to change. The amendments proposed
by the Inter-state Council, which met in Srinagar, could be
a significant first step. The safeguards are, first, sending
advisories under Articles 256, 257 before action under Arti-
cle 356, second, asking for and receiving responses from
states before dismissal, third, governor’s report becoming a
speaking document — that is, explaining clearly reasons for
the action — and, fourth, keeping assembly under suspend-
ed animation until Parliament approves presidential procla-
mation. It is imperative that to apply the first three changes
in the spirit they have been proposed, the documents be laid
in Parliament, and, therefore, made public. Rather surpris-
ingly, given official tendencies, the council recognises this
and proposes that the governor’s report will be an “integral
part” of the presidential proclamation. Other “material
facts” and “grounds” for them will also be included. Ideally,
every piece of paper exchanged between the Centre, the
state and the governor should be annexed with the pro-
clamation. But what the council has proposed is a more than
a good beginning. It will, for example, make it difficult for
partisan governors; such creatures do exist — to take the
Central line while assessing a state government. Since the
governor has to explain his decision, since the Centre has to
view his report in light of the state’s response and since the
operative part of the arguments and counter-arguments will
be available to MPs, media and the people, wholly motiva-
ted actions should become a rarity.

Article 356 is being reformed precisely because Congress-
style electoral dominance is no longer possible. The BJP
rules with the help of many others and Congress fantasies of
roaring back to power notwithstanding, it will have the same
constraints. Powerful state satraps mean a Centre suscep-
tible to reason. One test of an amended Article 356 may
come, therefore, when politics changes again. The other real
test can come any time — parties rise above politics when a
genuine crisis is at hand. Take, Bihar, for example, which
can slide into chaos any time now. Will the Congress sup-
port the BJP in Parliament if all the ruls of the new game
are followed by government? Or taje Gujarat riots and
multiply them by 100. Will the BJP agfee to follow Congress
advice that Article 356 be explored? The day such agree-
ments are possible will represent # real achievement. 7

/
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THE BROAD CONWSENSUS that emerged at the
Inter-State Council meeting over what is argua-
bly the Constitution’s most contentious provi-
sion — Article 356 — is a most welcome thing.
The spirit of cooperative federalism has raised
the hope of a constitutional amendment that
will build safeguards into this emergency provi-
sion to prevent its misuse. The Union Law Min-
ister, Arun Jaitley’s press briefing suggested that
these safeguards will incorporate the essence of
the Supreme Court’s landmark 1994 judgment
in the S.R. Bommai vs Union of India case and
include recommendations made by bodies
such as the Sarkaria Commission and the Na-
tional Commission to Review the Working of
the Constitution (NCRWC). Article 356 gives the
Centre the power to take over the functions of a
State Government in the event of a failure of the
constitutional machinery in that State. Howev-
er, the history of its use clearly reveals that it
was invoked more often to fix politically incon-
venient State Governments, precipitate fresh
elections and for other reasons that have no
relevance to the purpose of the Article.

In recent years, the judgment in the Bommai
case has served as a salutary check — and in-
deed bar — against such misuse. The Court’s
ruling that the Centre cannot dissolve State leg-
islatures unless the proclamation under Article
356 (1) is approved by the Lok Sabha and the
Rajya Sabha has served as an effective restraint
during a period when no party or combination
of parties has enjoyed a majority in both
Houses of Parliament. The Court also held that
any such proclamation is open to judicial re-
view to the extent of examining whether it was
issued on the basis of relevant material or
whether it was a mala fide exercise of power.
This pronouncement has deterred the use of
the Article for narrow, political ends. Between
1950 and/1994, when the Bommai judgment
was (}eh%eﬂred, Article 356 was used on more

SATURDAY, AUGUST 30, 2003

4 AMENDING ARTICLE 356 q., »""

than 90 occasions. In many cases, State Govern-
ments were dismissed even when they enjoyed
a majority in the Assembly and in other cases,
without being given an opportunity to prove
their strength on the floor of the House. Instanc-
es of such misuse have all but vanished in recent
years, but it is important to strengthen and in-
stitutionalise the safeguards through a constitu-
tional amendment.

Among other things, such an amendment
must ensure that, if used at all, the recourse to
Article 356 must be a last resort — one that is
embraced after exhausting the options provided
by other Articles in the Constitution such as 256,
257 and, more importantly, 355. Other mea-
sures, such as the condition that the Centre
must formally communicate to a State the facts
and reasons for proposing to bring it under
President’s Rule and give the State an opportu-
nity to reply, are essentially intended to ensure
that the proposed use of Article 356 is based on
a rigorous method. Mr. Jaitley’s suggestion that
the Governor’s report recommending Presi-
dent’s Rule should be in the nature of a “speak-
ing order” is virtually identical to the
recommendation made by the NCRWC. This
was that such a report should contain “a precise
and clear statement of all the material facts and
grounds, on the basis of which the President
may satisfy himself as to the existence or other-
wise of the situation contemplated in Arti¢le
356.” Like some other emergency provisions in
the Constitution, Article 356 was introduced as
an extraordinary safeguard, not something that
is invoked in non-extreme circumstances. Dur-
ing the Constituent Assembly debates, Dr. B.R.
Ambedkar even hoped it would be a “dead let-
ter,” something that would “never be called into
operation.” The purpose of the proposed consti-
tutional amendment should be to ensure that
this democratic vision of cooperative federalism
comes true, however late in the day.

10 aus 203



Article 356 to be retained |

Centre and states agree on ‘sparing use’of law

Chandan Nandy
Srinagar, August 28

A CONSENSUS has been ar-
rived at on the issue of con-
tract labour and other con-
tentious subjects between the
Centre and the states at the
Eighth Inter-State Council
meeting here on Wednesday.

Chaired by Prime Minister
A.B. Vajpayee, the Centre and
the states agreed that Article
365, which empowers the Pre-
sident to impose sanctions on
states for non-compliance of
the Centre’s directives made
under Articles 256 and 257,
should be “sparingly used” in
place of Article 356.

Article 365 was agreed to
be retained, although there
were demands by certain st-
ates — for instance West Ben-
gal, that it be abolished. It
was decided that a “cautious
approach” be adopted and
states be informed of its use
before it is applied.

Briefing newspersons, De-
puty Prime Minister L.K. Ad-
vani said there was “general
consensus” on the constituti-
onal recommendations of the
Sarkaria Commission. He
said all felt that Article 356
should be used as a “last re-
sort”. The safeguards against
the misuse of Article 356, as
enshrined in the Bommai ju-
dgment, were accepted. This
would now mean incorpora-
tion of the safeguards in the

. Constitution through an
amendment.

Sources told Hindustan Ti-
mes that on the issue of con-
tractlabour and contract app-
ointments, a general agree-

R HNDIISTAN TREN

DRIVING CONSENSUS: Deputy PM L.K. Advani addresses the media at the conclusion of the
Inter-State Council meet in Srinagar on Thursday, while Law Minister Arun Jaitley looks on.

ment was reached that states
would now be free to implem-
ent their respective schemes.
States not in favour of the sc-
heme would not be compelled
to enforce it.

There were suggestions
that the law on contract lab-
our be implemented. Andhra
Pradesh Chief Minister Cha-
ndrababu Naidu was a propo-
nent of amendments in lab-
our laws. He felt that unless
“wide-ranging” reforms weye
carried out, growth and de-
velopment would not be achi-
eved. He suggested that more

freedom be given to states to
introduce labour reforms.
Kerala Chief Minister
A K. Anthony said policy de-
cisions could no longer be
taken casually on the re-
quests of one or two states.
He said certain decisions
taken — like reduction of
customs duty on the import
of palm oil and rubber —
had a sweeping impact on
the economy of his state.
West Bengal CM Buddh-
adeb Bhattacharjee said tho-
ugh his government was aga-
inst large-scale downsizing of

29 Anc M

PTI

the workforce, there was
need for “rationalisation of
employees by taking necessa-
ry steps towards cost-effecti-
ve and efficient policies”.
The Centre is also believed
to have agreed to suggestions
that states’ concurrence be
taken before sending in the
Army and security forces in
the event of internal distur-
bances or external aggres-
sion. Article 335 of the Con-
stitution casts a duty on the
Centre to protect states faced
by internal disturbances or
external aggression.
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he Central government’s proposal to make the
threatening of witnesses a punishable offence is
laudable but appears not to be well considered. We are
informed that a new Section will be inserted in the Indian
Penal Code, Section 195(A), to provide punishment of
seven years in prison or fine or both to witnesses who
Eerjure themselves by turning hostile. Even this would not
ave happened if the Supreme Court had not sent a notice
to the Government to submit their views on implementing -
the Malimath Committee’s Report on reforming the
criminal justice system. The Committee’s Report was
submitted to government long ago but it has not been
made public; it can be assumed that the criminal justice
system is of interest to the general public and not only
to criminals! Efforts to obtain copies of the Report have
not been successful and rumour has it that it is because
copies have not been printed. We wonder why? A three-
pagle summary put out some weeks ago was worse than
useless.

Official briefings suggest that the purpose is to prevent
witnesses perjuring themselves and turning hostile. Also
the recording of evidence is to be made more stringent,
which is all to the good. There are two aspects that have
been overlooked. First, it cannot be assumed that pressure
is exerted only after the first statement has been recorded.
Often witnesses are forced to give tutored evidence at the
threshold. Allowing statements to be recorded before

olice officers may or may not improve matters. Second, it
is conceded that in most cases of witnesses turning hostile,
it is under mortal threats as in the Best Bakery case in
Gujarat. But the punishment should be visited on the
criminals administering threats and exerting pressure not
on the witness. The proposed amendment seeks to punish
the witness and convict him of perjury. Instead the need in
cases, where a court is convinced that witness is retracting
his evidence under duress is for exemplary punishment to
be visited on the party exerting the pressure and to protect
the victim. ‘

Further comment must await the text of the amendment
proposed being available-and there is no reason for such a
major change in the law and procedure to be carried out in
secret and behind closed doors. It is not enough to say that
the public will know when the amendment is moved in
Parliament. There is advantage in taking the public into
confidence. Any responsive government not carrying out a
hidden agenda must welcome public debate-on an issue of
this importance. The first and elementary step is to publish .
the Report or are Government waiting for another
girec?tive from the Supreme Court to do what is their plain

uty?
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| The Supreme Court has not negated workers’ right to strike, but restated an existing law
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he recent judgment of the

Supreme Court in the mat-

ter of Tamil Nadu govern-

ment employees’ strike has

evoked sharp reactions sup-
porting and opposing the availability
of a democratic remedy long believed
to be part of labour jurisprudence in
the country. Much of the criticism ap-
pears to have been advanced on the
wrong assumption that the court was
negativizing the right of workers to
strike under industrial law. In fact, the
issue before the court was limited to
strike by civil servants who are gov-
erned by the Constitution and the civil
services regulations rather than by the

W
3
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. Industrial Disputes Act.

“Right” is an interest or a benefit
protected by law. In this regard, moral
and equitable rights have to be distin-
guished as they depend on social con-
sensus and cultural traditions rather
than on law. The nature and extent of
the interest protected are laid down by
the law: as also the limits and restric-
tions on them. In other words, no right
known to law is absolute and all rights
are subject to reasonable restrictions
and are available only so long as they
are invoked within the stipulated con-
ditions. That is why there is the con-
cept of legal and illegal strikes. Illegal
strikes or strikes accompanied by vio-
lence are no more considered as rights
but are actionable as torts and crimes
under appropriate laws.

gain, in an environment where
A freedom is taken as licence and

where rights are claimed in
total disregard of corresponding du-
ties, there is utter confusion about
what is legal and what is legitimate in
a constitutional democracy. There is
no mention of right to strike in the
chapter on fundamental rights in the
Constitution. What the Constitution
provides is freedom to assemble peace-
fully without arms or to form associa-
tions or to seek remedies under law
whenever the rights are threatened.
The democratic right to protest (collec-
tive bargaining) is part of the right to
freedom. Article 19, which guarantees
these rights, stipulates the limits of
their exercise and empowers the state
to put reasonable restrictions on the
enjoyment of these rights in the inter-
est of public order, security of the state
ot interests of general public. In apply-
ing the test of reasonableness of re-
strictions, the broad criterion followed
is whether the law strikes a proper bal-
ance between public interests on the
one hand and the rights of individuals

The author is vice-chancellor,
West Bengal National University of
Juridical Sciences, Calcutta

N.R. MADHAVA MENON

on the other hand. This is ultimately

- for the court to decide. In the context of

the Tamil Nadu government servants’
strike, therefore, the issue is whether
the action taken by the government in
dismissing employees en masseis justi-
fied and whether the law under which
it was done (the Tamil Nadu Essential
Services Maintenance Act, 2002 and
the Ordinance No. 3 of 2003) is consti-
tutionally valid, that is, whether it can
pass the test of “reasonable restric-
tion” under Article 19 (2).

who depend on vote bank politics

among the working class for
their own survival have been misinter-
preting laws and judicial decisions
whenever they found them inconven-
ient to their vested interests. After the
end of the Cold War and the adoption
of market economy in country after
country, there emerged a struggle be-
tween ideologies and practices in
countries like India. It is in this'con-
text that one has to appreciate the sup-
port and opposition to the Supreme
Court’s refusal to accept any right to
strike on the part' of government em-
ployees. Very recently, the court was
called upon to examine whether
lawyers (who are not employees of gov-
ernment, but independent profession-
als licensed to provide public services)
have a right to go on strike. Taking into
consideration the resulting harm to so-
ciety, the court declared that lawyers
have no such right as distinguished
from collective protest short of strik-
ing work. A similar view was taken
when bank employees went on strike.

This is the considered view of the
court in respect of whether going on
strike is part of a fundamental right
(Article 19 on right to freedom) guaran-
teed by the Constitution. Peaceful
protest without serious disruption of
public life is still part of the right to
freedom and right to access justice. But
when serious harm results to others,
the right becomes a wrong, a legal
strike becomes an iliegal one and gov-
ernment interventions become rea-
sonable restrictions on the right.

In the case of government servants
(unlike industrial workers), not only is
there no fundamental right to go on
strike, buf also an express prohibition
against strike under the government
servants’ conduct rules. Rule 22 pro-
vides that “no Government servant
shall engage himself in strike or in in-
citements thereto or in similar activi-
ties”. Since the rule is not declared an
unreasonable restriction, it is consti-
tutionally permissible in public inter-

P oliticians and political parties

est. In the circumstances, the court le-
gitimately ruled that the government
servants did not have even a statutory
right to strike. Therefore, every strike
by government servants is illegal
under the existing law.

This raises the question of reme-
dies available to government servants
to fight injustice. After all, access to
justice is the most fundamental of all
constitutional rights. The Constitu-
tion has provided special service privi-
leges and protection to civil servants
under Article 311 and has empowered
the state to set up administrative tri-
bunals (besides the ordinary courts

dismissing over two lakhs of them.
The court felt that despite the act and
the rules possibly permitting such ac-
tion, it was an unequal situation and
the employees’ capacity to resist state
action was very limited. Many employ-
ees were compelled by their leaders or
blindly followed others when they
went on strike.

In this view of the matter, to meet
the ends of justice, the court directed
reinstatement of dismissed employees
on their tendering an unconditional
apology and a promise to abide by the
law. The court also wanted the govern-
ment to ensure that it would not take

available to every citizen) to process
disputes and complaints of persons in
public services. Their salaries and al-
lowances are revised periodically
through recommendations of special-
1y appointed pay commissions.

Today, over 90 per cent of state rev-
enue is spent on maintaining the civil
services, leaving little for development
work. Considering the rising unem-
ployed populations and those living
below the poverty line, the government
servants are a privileged and pam-
pered lot in the country today. As such,
going on strike en masse to compel the
government to increase pension bene-
fits and the like is prima facie immoral,
illegal and unjustified. This is the view
the court took in the matter. However,
the court took a lenient view on behalf
of the employees to read an element of
injustice in the government’s action in

‘ Those who condemn

the Supreme Court ruling

are doing a disservice to
democracy ,

disciplinary action against those who
went on strike (permissible under the
rules) but confine disciplinary action
to those who indulged in violence and
against whom a first information re-
porthad been lodged. No break in serv-
ice would result because of going on
strike, said the court. Furthermore,
the claims of those who are not rein-
stated would be heard expeditiously by
three retired high court judges to be
named by the chief justice and their
decisions made binding on the state

_Curbing immoral rights

government. Employees aggrieved by
the decision of these judges can appeal
in an appropriate forum. It is submit-
ted that it is a case where the court at-
tempted a difficult task of upholding
the law and securing public interest
while ensuring the state action does
not result in injustice to employees.

hus, reading the judgment one
I finds the following propositions
of law emerging out of it. One,
there is no fundamental or legal right
for government servants to go on
strike. Though the court said that
there is not even a moral or equitable
right to do so, the matter is still open as
the law is still not clear on the issue.
Two, government employees, if theyv
have grievances, have to seek alterna-
tive procedures which are specially
made available to them under the Con-
stitution and the laws. Collective bar-
gaining is still a valid right available to
them but not strike which put the soci-
ety to irreparable harm.

Three, the denial of right to strike
for government servants (conduct
rules) is reasonable restriction on the
right to freedom as provided in Article
19 (2). It is 0, on balancing of individ-
ual right with interest of public at
large and the rights of those intended
to be served by public servants. Four.
the exceptional step of mass dismissal
of employees taken by the government
under the Tamil Nadu Essential Ser-
vices Maintenance Act and ordinance
is to be tested for its constitutional va-
lidity through separate action and no
judgment on its validity is passed by
the court.

judgment it is clear that what the

court has done is a restatement
of the existing law as applicable to gov
ernment servants and not negation of’
right to strike of workers generally.
Secondly, the Supreme Court, being
not only a court of law but also a court
of justice, has done what is expected ot
it in providing “justice” to the ag-
grieved government servants even
when their actions were not justified
under law. Thirdly, the court has clari-
fied the elementary principle that
every right is subject to reasonable re-
strictions and a right will cease to be i
right once it has crossed those restric-
tions. Balancing individual rights and
public or social interests is essentialiyv
a function of the court under a rule of
law society and no one can despise the
court for doing its constitutional dutv.
Those elements who still condemn the
judgment and deliberately incite civil
servants to sabotage the rule of law by
going on strike are doing a distinct dis-
service to democracy, human righits
and rule of law:

F rom a correct reading of the
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NEW DELHI, Aug. 11. — A Bill imposing a nationwide

ban on cow slaughter was cleared today by the Cabinet for

introduction in the ongoing Parliament session.

Briefing reporters after a Cabinet meeting today,
Union minister for parliamentary affairs Ms Sushma
Swaraj said if Parliament passed the proposed ‘Cruelty
to Cow Bill’, it will be binding on all states.

Initially, the Cabinet considered a proposal to bring
this Bill under Article 252. This, however, would have
resulted in a situation where the Centre can legislate on
the subject but would have to leave the states with the
right to decide whether or not to adopt the decision.

The Cabinet, therefore, decided to introduce this
Constitutional Amendment Bill under Entry 17 of the
Concurrent List of the Seventh Schedule to the Consti-
tution, which deals with prevention of cruelty to animals.

The ban on cruelty, however, does not apply to buf-
faloes, sheep or other cattle, but only cows.

“Ag it will be introduced under the Concurrent List,
subject to Parliament clearing it, the Bill will be binding
on all states,” a government functionary said. Cow slaugh-
ter is now allowed in Arunachal Pradesh, Kerala, Megha-
laya, Mizoram, Nagaland, Tripura and West Bengal.

Government sources said the proposed Bill includes jail
sentences of up to five years and hefty fines for those who
are found guilty of cruelty to cows. The Bill seeks a com-
plete ban on “cow slaughter”, sale of “cow meat” and
“export of cows or cow meat”. Anyone who kills a cow
could be sentenced to as much as five years in jail, while
injuring one could attract a fine of Rs 5,000, said an offi-
cial. The Bill also includes clauses on government-funded
institutes to care for “uneconomical cows”. “That’s just a
more acceptable name for the gaushala or gausadan.”

The initial proposal for the Bill was under Article 252.
Sources said when Mr Rajnath Singh took charge of the
agriculture ministry he had referred the matter to the law

‘ministry seeking suggestions on how a natignwide and ...

binding law could be proposed. The draft was returned

with a suggestion that the Bill could be introduced under

the Concurrent List to ensure countrywide concurrence.
Congress caught in a dilemma, page 4
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THE COWS HAVE IT! If the proposed Bill banning cow slaughter comes into eﬁect,’this rﬁay becomean

cow slau

CABINET CLEARS BILL FOR CURRENT SESSION m SALE, EXPORT OF BEEF MAY BE STOPPED
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alHtoo-familiar sight in Delhi and otter

cities. Emotive and electoral issues apart, stray cows, as this one on a central Delhi street on Monday, are a major urban traffic imitant. — AFP

KOLKATA, Aug. 11. —
The Centre’s decision
to ban cow slaughter
drew a cold reaction from the Left
Front governmeént.

With the chigf mipister away in
the Capital, his seniormost Cabinet
colleague, labour minister Md
Amin, was available for a reaction,
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Bengal counts cash loss

The minister pointed out the eco-
nomic repercussions of the pro-
posed move, saying, “If you ask for
thy personal opinion, I will say such
an act will cause immense econom-
ic loss for a country like India.

There are too many
issues involved before
this Bill is passed by
Parliament. We have to see thc
stand of the NDA government.”
The minister also wondered

-about footwear procurements since

such a ban would result in a short-
age of leather. — SNS /



“Threatening witnesses to
be a punishable offence

: o N
Statesman News Service {7 M

NEW DELHI, Aug. 11. — The Cabinet to-
day cleared a proposal making the threat-
ening of witnesses a punishable offence un-
der the penal code. Amendments and a new
section, 195(A), will be introduced to make
- such an offence punishable with a term of
seven years in prison or a fine or both.

The decision follows a Supreme Court
notice to the Centre seeking to know the
steps being taken to implement the Mali-
math Committee report on reforming the
criminal justice system. The committee
had suggested initiating action on grounds
of perjury if the witness lies under oath.

The proposal followed a spate of recent
high-profile cases where witnesses turned
hostile. These include the BMW case, Jes-
sica Lal murder, Nitish Katara murder,
and the Best Bakery case in June in which
most witnesses turned hostile leading to
the acquittal of all 21 accused.

Today’s Cabinet decision to amend cer-
tain penal provisions has made it manda-
tory for the police to record the statement
of a witness before a magistrate. By the
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existing laws, such aista ement could be
recorded before a police bfficer.
Discussing the Bill, Union home secre-
tary Mr N Gopalaswami said now if a wit-
ness went back on his statement he could
be charged with perjury by the magistrate
himself. Magistrates are now not empow-
ered to take such an action on their own,
but have to seek the permission of higher
judicial authorities in matter of perjury.
The proposed legislation would also al-
low an accused to go in for plea bargain-
ing for reduction of sentence in case of an
offence punishable with less than seven
years’ imprisonment. But the issue of
plea bargain would not be applicable in
case of offences punishable with more
than seven years of jail or a life term.
For plea bargaining to reduce sentence,
the accused would have to plead for it him-
self, and no one can do it on his behalf. The
move, expected to save trial time, would
come under Section 265(A) of the CrPC.
On the dowry front, the Bill, by amend-
ing Section 498(A) of the IPC, secks to al-
low withdrawal of a dowry case by 1aking
it compoundable in case of mutual agree-
ment between the parties concerned.
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IN A NARROW legal sense, there can be no
objection to the Supreme Court judgment that
upholds the constitutionality of the Haryana
law that bars anyone having more than two
children from becoming a sarpanch or a panch
of a panchayat. The provision in the Haryana
Panchayati Raj Act, 1994 was challenged mainly
on the ground that it violated fundamental
rights guaranteed in the Constitution, partic-
ularly Article 25 (freedom of conscience and
free profession, practice and propagation of re-
ligion). Dismissing the argument that the two-
child stipulation contravenes Muslim personal
law, the Court has held quite correctly that the
right to contest an election is “neither a funda-
mental nor a common law right.” It has de-
clared that this right, created by a statute, “is
obviously subject to qualifications and disqual-
ifications enacted by legislation.” However, the
issues raised by the ruling go well beyond the
limited question of whether it is unconstitu-
tional to deprive someone who chooses to have
more than two children of the privilege of hold-
ing elected office. The key issues are social and
political. ‘

In the context of India’s attempts to limit its
burgeoning population, the two-child norm
must be part of a broad suasive policy; it can-
not be a coercive or enforceable law. Given this
reality, what is the social or political rationale
for a legal provision that bars those with more
than two children from holding elected office?
There are some dubious assumptions at work
here. Elected leaders are role models for the
rest of society and debarring those who flout
the two-child norm from holding elected office
is a way of underlining one of the key elements
of the country’s population policy. Even if one

were to accept this line of argument, the ques-
tion remains: is the imposition of such a re-
striction reasonable? Can it play a tangible role
in helping to achieve the larger objective of
curbing the population growth? The link be-
tween controlling population and the fecundity
of panchs and sarpanches is greatly exaggerat-
ed. It strains credulity to assume that those who
elect village leaders with two children or fewer
will somehow be influenced by their example.
There is a not very subtle elitism behind the
restrictive legal provisions in the Haryana Pan-
chayati Raj Act. No State Assembly is likely to
adopt legislation that places comparable re-
strictions on MLAs. Will the Members of Parlia-
ment submit themselves to a legislative dikrat
that, as role models, they must personally re-
flect the norms of the national policy on pop-
ulation? The two-child restriction has also
raised concerns of a practical nature. It was
submitted during the hearings in the apex court
that aspirants to panchayat posts felt compelled
to give up the ‘extra’ children in adoption. In
response, the Court merely observed that dis-
qualification is not wiped out if children are
given away in adoption — a response that does
not address the social concerns behind the
problem. It was also argued that women are
affected most by this disqualification as they
can rarely resist having a third child if their
husbands wish to. The Court's observation that
it did not believe that they could be compelled
to have children against their wishes is a debat-
able, if not fallacious, proposition. As democrat-
ic women’s groups have argued, population
stabilisation can be achieved by social and eco-
nomic policies that are inclusive of women and
with a focus on their overall empowerment./<
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NEW DELHI, Aug. 6. — The CP{-M po-
litburo today termed as “retrogratle” the
Supreme Court ruling against strikes by
government employees, and said it was
contrary to the fundamental rights in the
Constitution.

The Aituc leader, Mr Gurudas Das
Gupta, said in a statement that the Cen-
tral trade unions would convene a nation-
al convention here “to defend the right to
strike by the working class”.

He said: “Not only in India but all over
the wotld, the right to strike is sacrosanct.
It's in consonance with the letter and spi-
rit of the Constitution of India”.

The CPI-M polithuro said: “This is an
unprecedented judgment which deprives
lakhs of government employees of their
basic right to organise and resort to strike
action. It is contrary to the fundamental

i STATESHA®

.+SC ruling counter to «
fundamental rights: CPM

rights in the Constitution and the 1LO
conventions to which India is a party.”

The BIP is to study the systems prevail-

ing in China and Russia to formulate its
response to the Supreme Court judge-
ment, BJP spokesperson Mr Vijay Kumar
Malhotra said.
Protests in West Bengal: The ruling CPI-
M will take out processions across West
Bengal tomorrow in protest against to-
day’s Supreme Court judgment on strike,
SNS adds from Kolkata.

Mr Anil Biswas, state secretary, said his
party state secretariat took the decision,
while Mr Buddhadeb Bhattacharjee said
at Writers’ Buildings he would talk to his
Cabinet colleagues on the issue. The CPI-
M state secretariat said: “In the political
history, strikes are not a plaything for the
poor and the exploited, but a right earned
through struggle and sacrifice”. “The SC
verdict is undesirable and unacceptable.”

o
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Lodifying personal 1aws - .
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RIGGERED BY the Chieéf Jus-

tice of India, V.N. Khage’s

stray remark in the Christian

Bequests case (2003), there
a renewed demand for a uniform civ-
il code. What does this demand en-
tail? India already has a ‘uniform civil
code’ — reputedly one of the best in
the world. ‘Codification’ of civil laws
means placing all civil laws affecting
the relationships between private ci-
tizens on a statutory basis. India’s
codification began in the mid-19th
century and continues to this day.
This includes the Contract Act 1872,
the Transfer of Property Act 1872, the
Trusts Act 1882, the Civil Procedure
Code (now of 1976), the Evidence Act
1872, the Companies Acts 1956,
which amongst others (including the
cadification of criminal law through
the Penal Code of 1860 and the Crim-
inal Procedure Code) form the Code
Indica.

Following Napoleon’s Code in
France, codification became a craze
in the 19th century which witnessed
famous controversies such as those
between Thibaut and Savigny in Ger-
many and over Field's Code in New
York. India became the laboratory for
codifying the English ‘common’ and
‘chancery’ law. India’s example was
followed throughout the Empire
(now the Commonwealth) except in
England where — due to propertied
and commercial interests — codifi-
cation was never made except in bits
and pieces in the 20th century. But
the English neither codified the Tort
law in India (even though a draft was
prepared by Sir Frederick Pollock)
nor the personal laws of all commu-
nities (Hindu, Muslim and others).
Why? Changing personal laws would
have created controversy — as it did
in many instances. No less, joint fam-
ily and other laws supported power-
ful male propertied business and the
state’s revenue interests. Inevitably,
the English used the ‘courts’ to codify
the law. Islamic law was changed and
‘dharma sastra’ rewritten while pur-
porting to follow the religious texts.
Some judgments — as on Wagqfs —
led to legislation in 1913. Often, Brit-
ish Courts (as Gandhi pointed out)
made “egregious blunders.” In the
1930s, some changes regarding
choice of law were made by the Sha-
riat Act 1937. Around the same time,
the codification of the Hindu law was
commenced which eventually result-
ed 15 years later in the Hindu Mar-
riage, Succession, Adoption and
Minority and Guardianship Acts

@@= AINDD

By Rajeev Dhavan

The real controversy is over the codification of
‘personal laws’ based on religion or custom.

(1955-56). But (following a bitter
controversy among the then Prime
Minister, Jawaharlal Nehru, the then
President, Rajendra ?rasad, and oth-
er pressures) the codification of
Hindu law remained incomplete in
that crucial area of joint family prop-
erty from which women were exclud-
ed. This resulted in the piquant
situation in which a woman could be
Prime Minister of India but not the
karta (head) of a Hindu joint family!

This background elucidates the re-
al scope of the proposal for a uniform
civil code. India already has one. The
real controversy is over the codifica-
tion of ‘personal laws’ based on reli-
gion or custom. Why has it become
such an issue? Surely not because —
as Chief Justice Khare points out — it
is in the Directive Principles of State
Policy which contain the goals of the
Constitution. This is not the only
stated but un-achieved goal in 53
years of Independence. There are
other equally important issues relat-
ing to a living wage for workers, Da-
lits, equality, public ownership of
India’s assets and so on.

So, what is the uniform civil code
controversy really about? Codifica-
tion is not an end in itself. It may lead
to bad laws. Napoleon’s Code sought
rationality, convenience and to elim-
inate judges from taking over govern-
ance. No code can ever elude
interpretation. The judges did take
over. The Indian controversy — real-
ly about uniform personal laws —
has two trajectories. The first is genu-
ine; the second is not. The genuine
concern is that many personal laws
relating to marriage, inheritance,
guardianship, divorce, maintenance
and property relations in all commu-
nities are unjust — especially unjust
to women. The second impetus for
uniform personal laws is purely po-
litical — a communal weapon to
chastise Muslims with the false argu-
ment that Hindus have a code, and to
force Muslims to yield to one. Hindus
did not codify the joint family prop-
erty law, which entrusted power and
wealth to men. But, that is besides
the point. Do we want a uniform civil
code (really uniform personal laws)
for its own political sake to give the
BJP and others a communal edge in
politics or for genuine justice
reasons?

The ‘justice’ argument is that reli-
gious law and practice (protected un-
der Article 25) must yield to the
‘equality’, due process and other im-
peratives (in Article 14 and others). It
is precisely in this area where the
High Courts, and now the Supreme
Court, have fumbled. Realising that
they were entering into a political
thicket, distinguished judges like Jus-
tices Chagla and Gajendragadkar in
Bombay (1951-53) effectively took
the view that it was not the business
of the judges to reform the law on
‘equality’ grounds because personal
law was not ‘law’ to attract funda-
mental rights invocations. This view
was confirmed by the Supreme Court
in 1980; and, more fully in 1996 —
even though rightly criticised by sev-
eral jurists as basically flawed, most
notably in books by Justice A. M.
Bhattacharjee on Hindu and Muslim
law. How can ‘personal law’ which is
enforced everyday by law courts not
be ‘law’ for ‘equality’ purposes — es-
pecially when ‘custom’ is included in
Article 13 to-attract the fundamental
rights dispensation? By refusing this
‘Article 13’ solution, judges avoided
controversy and abdicated their role
to read equality into doubtful per-
sonal laws.

But, another ‘fine’ distinction was
created. Judicial forbearance in test-
ing personal laws against equality
standards is limited to uncodified
laws. As soon as a personal law is
codified, it becomes ‘law’ and can be
struck down on fundamental rights
grounds. Thus, the Travancore-Co-
chin Christian Succession Act 1916
was struck down in Mary Roy’s case
(1986) and denial of guardianship
rights to mothers and other women
was read down in Geetha Hariha-
ran’s case (1999). The rights of tribal
women in Chota Nagpur should have
been upheld in Madhu Kishwar’s
case (1996) but were not for doubtful
reasons. These strategic contradic-
tions become self-evident in Shamim
Ara’s case (2002}, in which the Su-
preme Court, interpreting the statu-
tory  ‘maintenance  provisions,’
reformed personal Muslim law to vir-
tually invalidate the triple talag
which was part of the uncodified per-
sonal law. In the latest Christian Be-
quests judgment (2003), the statutory
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provisions of the Succession Act was
found to discriminate against Chris-
tians bequeathing their property to
charity. Likewise, the reform of un-
codified personal laws can certainly
be brought within the remit of the
Supreme Court and High Courts,
which have artfully resisted this em-
powerment whilst professing social
reformism.

From time to time, Justice V.R.
Krishna lyer and others have es-
poused the case for a uniform civil
code — a view that finds forceful
support in a published article by Jus-
tice Ruma Pal (now on the Supreme
Court). In Sarla Mudgal's case (1995)
— concerning the bigamy rights of a
Hindu convert to Islam — a ‘direc-
tion’ was given to the Union Govern-
ment to secure a uniform civil code.
But, if a uniform civil code was a con-
stitutional imperative, why did the
Supreme Court in Daniel Latifi’s case
(2001) not strike down the special
Muslim maintenance law (enacted in
1986 after Shah Bano's case of 1985)
when this law was clearly at variance
with the ‘uniform’ maintenance pro-
visions of the criminal code? Per-
haps, because a uniform civil code is
not an end in itself.

This brings us to the core issues.
The purpose of codifying ‘personal
laws’ is to secure justice. This can be
done through the courts and funda-
mental rights (the Article 13 solution)
or by parliamentary legislation to ful-
fil Directive Principles (the Article 44
solution). The judges have refused to
adopt the Article 13 solution. Parlia-
ment, which has failed to pass a uni-
form adoption law since 1972, is wary
of the Article 44 solution. The Su-
preme Court’s request to Parliament
for a uniform civil code adds juristic
fuel to political fire to create the plat-
form for Hindu fundamentalist at-
tacks on Muslims and others. Surely,
this is not what the Court intended.
The issue remains: uncodified per-
sonal laws which govern ordinary
peoples’ lives need to be examined
for injustice. The Courts refuse to en-
ter the fray. Hindu law codification
took several years and stopped when
community consent stopped. These
matters require consent and consen-
sus, not majoritarian coercion. The
fundamentalists should back off; and
allow Muslim and other communi-
ties to begin the real debate without
political weaponry being pointed at
their head. The real issue is achieving
justice — not politically coerced half-
baked uniformity for its own sake.
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HE PRINCIPLE of equahty

permeates the Constitution

of India. All the citizens are

entitled to be treated by the
state equally, irrespective of their
caste, race, religion, sex, descent,
place of birth and residence. No citi-
zen may be discriminated against by
the state only on any of these
grounds. The exceptions to this prin-
ciple are made in favour of women
and children, the backward classes,
the Scheduled Castes and the Sched-
uled Tribes, and the weaker sections.

Under Article 15 (3) of the Consti-
tution, any special provision may be
made for women and children be-
longing to all social groups tran-
scending caste, religion etc., for their
advancement and welfarein all fields.
Under Article 15 (4), special provi-
sions may be made for the advance-
ment of any socially and
educationally backward class and for
the Scheduled Castes and the Sched-
uled Tribes. The “advancement”
meant here is again in any field. This
sub-clause (4) of Article 15 was in-
serted by an amendment in 1951. Ar-
ticle 16 (4) permits the state to make
any provision for the reservation of
appointments or posts in favour of
any backward class, which, in the
opinion of the state, is not adequate-
ly represented in the services under
it. The expression “backward class”
in this sub-clause is interpreted by
the Supreme Court to mean “socially
and educationally backward” as is
specifically mentioned in the sub-
clause (4) added later to Article 15.
Article 46 directs the state to promote
with special care the educational and
economic interests of the “weaker
sections of the people”, particularly
of the Scheduled Castes and the
Scheduled Tribes and also directs the
state “to protect them from social in-
justice and all forms of exploitation”.
Article 335 states that the claims of
the members of the Scheduled
Castes and the Scheduled Tribes
shall be taken into consideration
consistently with the maintenance of
efficiency of administration in the
making of appointments to the ser-
vices and posts in connection with
the affairs of the Union and of a
State.

Although prima facie, these ap-
pear to be the exceptions to the citi-
zens’ right to equality before the law
or to the equal protection of the laws
guaranteed by Article 14, a deeper
consideration will show that in fact
they enable the state to make the
right to equality a reality for the vast

majority of the backward classes
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titution and
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»VX?/ By P. B
It will be unconstitutional to keep reservation

on economic criteria confined to
any particular social group.

which, together with the Scheduled
Castes and the Scheduled Tribes,
constitute about 85 per cent of the
population. The right to equality
without the capacity and the means
to avail of the benefits equally is a
cruel joke on the deprived sections of
the society. It widens the social and
economic inequalities progressively
with the haves making use of the
guaranteed right to amass the fruits
of progress, and the have-nots re-
maining where they are. The excep-
tions enable the state to make the
deprived capable of availing of the
benefits which otherwise they would
not be able to. It is to give effect to
the principle of equality that the ex-
ceptions become mandatory in any
unequal society such as ours which
intends to become egalitarian. The
principle of equality is not an esoter-
ic concept. It may be used as a con-
structive tool of social engineering,
for building a society based on social
justice. To treat two unequals as
equals causes as much injustice as to
treat two equals unequally. The juris-
prudence of equality, therefore, re-
quires that those below are levelled
up to those above.

The exceptions made in the Con-
stitution are in favour of four classes
for certain stated purposes, with or
without conditions — (i) women and
children in general, i.e. belonging to
all social groups and all the strata of
the society regardless ‘of class, caste,
race, religion etc. [Article 15 (3)], ob-
viously for their all-round welfare
and development (ii) the socially and
educationally backward classes and
[for their advancement, Article 15(4)]
(iii) the Scheduled Castes and the
Scheduled Tribes (iv) the ‘weaker
sections’, which, in particular, in-
clude the Scheduled Castes and the
Scheduled Tribes for promoting with
special care their educational and ec-
onomic interests and to protect them
from social injustice and all forms of
exploitation [Article 46].

Which is this fourth category of the

“weaker sections” mentioned in Arti-
cle 462 It is obvious that they are sim-
ilar in conditions to and include
sections other than the Scheduled
Castes and the Scheduled Tribes, for
they are ‘particularly’ referred to in it.
It is also clear that to qualify itself to
be included in it, the section of the
people has to consist of those (a)

whose educational and economic in-
terests need to be promoted with
special care, and (b) who need to be
protected from social injustice and
all forms of exploitation.

Would not the purpose have been
served if the expression ‘backward
classes’ had been used instead of
‘weaker sections’ as done in Article
16 (4), which would mean all the
weaker sections, including the
Scheduled Castes and the Scheduled
Tribes? It may be remembered here
that sub-clause (4) of Article 15 was
not there originally — it was inserted
by an amendment and the expres-
sion ‘backward classes’ was used
with a qualification ‘socially and
educationally (backward classes)’
and not only socially or educationally
backward but backward on both
counts. Second, the Scheduled
Castes and the Scheduled Tribes
were separated from the expression
‘backward classes’ to make a distinc-
tion between them and the other
backward classes (OBCs). The effort,
it seems, has been to maintain the
same distinction in Article 46.

Incidentally, it is also necessary to
point out that the Supreme Court in
allits decisions on reservation has in-
terpreted the expression ‘backward
classes’ in Article 16 (4) to mean the
“socially and educationally” back-
ward. It also emphatically rejected
“economic backwardness” as the on-
ly or the primary criterion for reser-
vation under article 16 (4) and
observed that economic backward-
ness has to be on account of social
and educational backwardness.
When Article 46 refers to “weaker
sections”, it qualifies that expression
with different and more parentheti-
cal clauses as pointed out earlier. Al-
though Article 46 speaks of weaker
sections, whose “economic” interests
have also to be promoted along with
their “educational” interests with
special care, it also speaks of “pro-
tecting” them from all forms of “so-
cial injustice and exploitation”.
Therefore, it is obvious that the
“weaker sections” referred to in Arti-
cle 46 are those other than the
Scheduled Castes and the Scheduled
Tribes who are backward both social-
ly and educationally and need to be
protected from social injustice and
all forms of exploitation. Those sec-
tions, which are merely economically

servation
weak om(ould not qualify

for promotion of their interests un-
der the cover of this Article.

The present system of reservation
is in favour of ‘classes’. and not indi-
viduals. And in order that the indi-
viduals may qualify for them, they
must belong to those classes. There is
no one or particular ‘class” which is
economically backward. All classes
and social groups have economically
backward individuals. But on that ac-
count alone, a group does not qualify
to be called a backward class.

What is, however, argued is that it
is not the ‘upper’ castes or the social
groups, but the poor individuals in
the groups who should be entitled to
reservation. As has been pointed out
earlier, reservation has been provid-
ed in the Constitution for ‘classes’,
not individuals. If the individuals
have to be provided with reservation
on the economic criterion, then
those satisfying the said criterion and
belonging to any caste and social
group, irrespective of any distinction
will be entitled to it, including the
individuals belonging to the back-
ward classes and the Scheduled
Castes and the Scheduled Tribes.
For, such reservation will fall in the
general category and all will be entit-
led to it whether there is reservation
on other grounds or not. A backward
class person may choose to apply for
reservation on economic criterion,
instead of the reservation made for
his class, or if he does not get a seat
on the basis of class reservation, he
may claim a seat on economic
grounds and if he is qualified for it,
he cannot be denied the same. On
the other hand, he may qualify for it
better if the poorer are entitled to it.
Since economic criteria, whatever
these may be, will run common
through all the social groups, it will
be contrary to the right to equality
and therefore unconstitutional to
keep them confined to any particular
social group or groups.

Some other features of the present
reservation system may be borne in
mind, which is often forgotten by
many, in their supercilious approach
to the problems of reservation. The
existing reservation in state employ-
ment under Article 16 (4) is in favour
of such backward classes, which, in
the opinion of the state, are "not ade-
quately represented” in the services.
It is clear from this provision that it is
to give the “classes” adequate repre-
sentation in state administration that
reservation has been made.

(The writer is a former Judge of the
Supreme Court.)
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- Take back Go

staff, SC

G to Tamil Nadu

—9- Lo E

By J. Venkatesan

NEW DELH, JULY 21. The Supreme
Court today came down heavily
on the Tamil Nadu Government
employees for resorting to a
strike and “holding the State to
ransom” and “bringing the ad-
ministration to a grinding halt”.

It, however, suggested to the
State Government to “show

magnanimity and grace” and~

take back the 1.70 lakh sacked
employees on their tendering
an unconditional apology for
participating in the “illegal
strike” and an undertaking that
they would abide by the ‘Con-
duct Rules’ in future.

A Bench, comprising Justices
M.B. Shah and A.R. Lakshma-
nan, gave this suggestion to the
State’s senior counsel, K.K. Ven-
ugopal and P.P. Rao, who
sought time till Thursday to take
instructions and respond to the
court’s suggestions. The Bench
wanted the Government to pass
orders immediately on these
lines without waiting for the
court to pass orders.

Mr. Venugopal submitted
that the State Government had
already reinstated more than
20,000 employees after scruti-
nising their representations.
When counsel said that the em-
ployees could wait till their rep-
resentations were considered
and disposed of, the Bench said
there was “no question of wait-
ing till the enquiry was over” as
that would take time.

The Bench said that except
against those whom there were
specific cases of violence, which
needed an enquiry, all the re-
maining staff could be taken
back immediately on compas-
sionate grounds. It referred to
the apex court judgment declar-
ing the strike by lawyers as ille-
gal and said the “State has taken
appropriate action as there is no
alternative today to deal with
the strike”.

The employees did not have

UE TR AF mTva

sugeais”
Vadu

any fundamental nght to go on
strike and such illegal strikes
had to be dealt with firmly by
the authorities. The State Gov-
ernment’s tough stand in this
case had sent a message to gov-
ernment servants all over the
country that “maladministra-
tion can be cured this way”.

The Bench was hearing a
batch of petitions challenging
the dfsmissal of the 1.70 lakh
government employees invok-
ing an ordinance to amend the
Tamil Nadu Essential Services
Maintenance Act, 2002.

The employees had gone on
strike in support of their de-
mands, including restoration of
certain cash benefits withdrawn
under the pension scheme.

When the senior advocate
T.R. Andhyarujina, counsel for
the DMK MP, C. Kuppuswamy,
questioned the constitutional
validity of the, ordinance, the
Bench asked him “under which
provision of the Constitution,
Government employees have
the right to hold a State Govern-
ment, or any Government for
that matter, to ransom”. He ar-
gued that the ordinance was the
most draconian piece of legisla-
tion anywhere in the statute
book and it violated Article 311
(2) of the Constitution as the
pre-decisional enquiry had
been dispensed with.

The Bench observed that
“strike as a weapon is always
misused which results in chaos
and total maladministration”.
Further “there is no Constitu-
tional provision under which
the government employees can
claim as a matter of right to go
on strike”.

Senior counsel, P. Chidamba-
ram, appearing for one of the
appellants, conceded the strike
was illegal but said when on July
4 the strike was declared illegal
by the ordinance, the employ-
ees wanted to join duty from Ju-
ly 7 but the Government
prevented them from doing so.




~LAW DISCRIMINATING AGAINST CHRISTIANS STRUCK DOWN |
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NEW DELHI, JULY 23. The Supreme Court has
suggested that Parliament frame a common
civil code for the country as that would help
the cause of national integration.

A three-judge Bench, comprising the
Chief Justice, V.N. Khare, Justice S.B. Sinha
and Justice A.R. Lakshmanan, made this
suggestion while declaring as unconstitu-
tional Section 118 of the Indian Succession
Act, 1925 (ISA} on the ground that it was
arbitrary, irrational and violated Article 14
of the Constitution.

(Article 14 says that the State shall not
deny to any person equality before the law
or the equal protection of the laws within
the territory of India.)

The Bench was allowing a writ petition
from a Christian priest, John Vallamattom,
challenging the provision as it discriminat-
ed against Christians bequeathing their
property for charitable and religious
purposes.

By J. Venkatesdn

‘Parliament yet to act’

Writing the main judgment, the Chief
Justice observed “it is a matter of regret that
Article 44 of the Constitution has not been
given effect to. Parliament is still to step in
for framing a common civil code in the
country. A common civil code will help the
l cause of natjefal integration by removing

the contradictions based on ideologies” x)(

Under Section 118 of the ISA, applicable
only to Christians, “no man having a neph-
ew or niece or any nearer relative shall have
power to bequeath any property to reli-
gious or charitable uses, except by a will
executed not less than 12 months before his
death and deposited within six months
from its execution in some place provided
by law for safe custody of the will of living
persons”. The Bench said that while Article
25 of the Constitution guaranteed freedom
of conscience and free profession, practice
and propagation of religion, Article 44 (the
State shall endeavour to secure for the citi-
zens a uniform civil code throughout the
territory of India) divested religion from so-
cial relations and the personal law. The
Bench observed: “It is no matter of doubt
that marriage, succession and the like mat-
ters of secular character cannot be brought
within the guarantee enshrined under Arti-
cles 25 and 26 of the Constitution (right to
freedom of religion).”

It was of the view that any legislation
which would bring succession and the like
matters of a secular character within the
purview of these two Articles was suspect.

The Bench also pointed out that India
being a signatory to the Declaration on the
Right to Development adopted by the
World Conference on Human Rights and
United Nations Covenant on Civil and Po-

ez ANDD

SC suggests framing of
+a common civil code“ w

lmcal nghts,Zi tion 118 of the ISA must be
judged from thdse covenants. Mr. Justice
Sinha and Mr. Justice Lakshmanan wrote
separate but concurring judgments. They,
however, did not touch upon the common
civil code aspect.

In his judgment, Mr. Justice Lakshmanan
pointed out that such a procedural burden
mandated under Section.118 of the ISA was
not falling upon Hindu, Muslim, Jain or
Parsi testators. He was of the view that con-
tribution for religious and charitable pur-
poses was a philanthropic act intended to
serve humanity at large and was also recog-
nised as a religious obligation.

Therefore, bequeathing property for reli-
gious and charitable purposes could not be
controlled or restricted by the Legislature as
it would offend the fundamental rights of
the testator under Articles 25 and 26 of the
Constitution. He further observed that
there could not be any unusual burden on
Christian testators alone when all other
testators making similar bequests for simi-
lar charities and religious purposes were
not subjected to such procedure.

Mr. Justice Lakshmanan held that Sec-
tion 118 of the ISA “is anomalous, discrimi-
natory and violative of Articles 14, 15
(prohibition of discrimination on grounds
of religion...), 25 and 26 of the Constitution
and should be struck down”.

BJP welcomes suggestion: Page 11
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THE SUPREME COURT has played a vital role
in easing, and possibly bringing to an end, the
highly undesirable situation that has devel-
oped on the ground in Tamil Nadu. This sit-
" uation reflected the standoff between the State
Government and about 200,000 of its employ-
ees who had been dismissed for their partici-
pation in a strike. The court played its
constructive, and indeed breakthrough, role by
wresting an undertaking from the Government
that it would reinstate, without a break in ser-
vice, the dismissed employees on their tender-
ing an unconditional apology for participating
in an “illegal” strike. The interim order of the
apex court will be widely welcomed for ending
the agonising uncertainty over the livelihood
and future of such a large workforce. The Gov-
ernment has stipulated as another condition
for reinstatement the submission of an under-
taking by the employees that they would abide
by Rule 22 of the Service Conduct Rules (which
prohibits participation in strikes).

The Supreme Court’s final order in the land-
mark case relating to the en masse dismissal of
State Government employees, including teach-
ers, will be awaited with great interest round
the country. The issues involved in this case
include the constitutional validity of the Tamil
Nadu Essential Services Maintenance Act (TES-
MA) as amended by the ordinance promul-
gated within a couple of days of the launch of
an indefinite strike on July 2; the assumption
of the summary power of dismissal without
application of mind, without even an inquiry;
retrospective effect given to the ordinance; and
the concept of “deemed participation” in an
illegal strike. It is clear that the apex court has
taken cognisance of the centrality of the ques-
tions raised by the petitioners. It has observed

FRIDAY, JULY 25, 2003
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that the Madras High Court clearly erred in not
entertaining petitions on the dismissals under
Article 226 of the Constitution (writ jurisdiction
over matters involving fundamental rights) and
in asking nearly 200,000 employees to go to an
administrative tribunal made up of one mem-
ber. A reasonable inference that can be drawn
from the Supreme Court’s observations on July
24 is that the ordinance promulgated by the
State Government is not constitutionally
sound; the court observed that the Government
should “consult proper lawyers” before con-
verting the ordinance into a statute.

However, the observations made by the apex
court’s two-judge bench on July 21, to the ef-
fect that strikes were always a misused weapon
and that employees were holding the State to
ransom, have hardly served to clarify issues
from the point of view of law and justice.
Whether these observations translate into any
binding opinion remains to be seen. The im-
mediate practical issue concerns the imple-
mentation of the State Government’s
undertaking. Two unresolved questions arise
from the Government’s determination not to
reinstate 2,200 employees who had been arrest-
ed and those against whom FIRs have been
registered, and to proceed under the disciplin-
ary rules against those who had “incited” the
strike or “indulged in violence.” In any employ-
er-employee dispute, questions will be raised
about alleged victimisation of the leadership of
agitators. But what should receive the utmost
consideration of all concerned is that in labour
relations, neither law nor tough postures can
accomplish what the spirit of ‘bipartism’ and
social partnership can, as has been pointed out
by any number of committees and conferences
over the decades.
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“What is uniforin

¢\ civil code? o

HE term civil code is used to

cover all the laws relating to

rights relating to property
and otherwise in personal matters
like marriage, divorce, mainte-
nance, adoption and inheritance.
Asthings stand, there are different
laws governing these aspects for
different commu-
nities in India.
Thus, the laws
governing inheri-
tance or divorce

Very recently, while hearing a case
pertaining to whether a Christian
has the right to bequeath property
to a charity, the court regretted
that the state had not yet imple-
mented a uniform civil code. This
is not the first time that the apex
court has expressed itself in favour
of a uniform
cvil code, or
taken a dim
view of the
government’s

among  Hindus and legisla-
would be different ture’s inability
frgm those per- to _bring it into
talrél}rllg to Muslims | N l})lemgl.) Ths}rle
or Christians. ave been oth-

This  diversity CLASSR O OM €T occasions —
demands a uni- like during the

form civil code, which means uni-
fying all these “personal laws” to
have one set of secular laws that
will apply to all citizens of India .
Though the exact contours of such
a uniform code have not been
spelt out, it should presumably in-
corporate the most modern and
progressive aspects of all existing
personal laws while discarding
those which are retrograde.

What does the Indian Constitu-
tion have tosay on the subject?
Article 44, which is one of the “di-
rective principles” laid down in the
Constitution says: “The State shall
endeavour to secure for the citi-
zens a uniform civil code through-
out the territory of India.” Article
37 of the Constitution makes it
clear that these directive principles
“shall not be enforceable by any
court.” Nevertheless, they are
“fundamental in the governance
of the country.”

What has the Supreme Court
said on the issue?
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Shah Bano case and later in the
Sarla Mudgal case — where too
the apex court came out strongly
in favour of the enactment of a
uniform civil code. But none of
these comments are binding on
the executive or the legislature
and do not amount to orders. At
best, they exert moral pressure on
the Indian state to move towards
formulating a uniform civil code.
Would a uniform code affect
the personal laws of only one
community?
Not at all. The perception that a
uniform civil code will necessitate
changes in only the Muslim per-
sonal law is incorrect. As women's
organisations and others have re-
peatedly pointed out, personal
laws governing different commu-
nities in India have a common fea-
ture — they are all gender-biased.
Forinstance, the law pertaining
to succession among Hindusis un-
equal in the way it treats men and
women. A truly modern, secular,
non-discriminatory and progres-
sive code would, therefore, mean
changes in all personal laws. The
concept of the “Hindu undivided
family,” where it pertains to suc-
cession, would obviously have to
undergo a change under a uni-
form civil code.
What had prevented a uni-
form civil code from coming
into being?
Since it involves a change in laws,
an obvious prerequisite is suffi-
dent support for the move within
Parliament. The reason this has
been difficult to achieve is because
most parties believe the reform of
laws pertaining to the personal do-
mainis better done by pressure for
such change from within commu-
nities rather than as an imposition
from above. /
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BJP holds out

quota carrot 1«

tor upper caste?

HT Correspondent
Jaipur, May 25

THE BJP has proposed the
setting up of a national com-
mission to examine reserva-
tion for upper castes. The
party passed a resolution at
its national office-bearers’
meeting in Jaipur on Sun-
day requesting the Centre to
“appoint a commission for
Economically Backward
Classes (EBCs)... so that the
economically weaker sec-
tions of the society will also
be helped, without diluting
the protection to the socially
backward classes”.

The resolution comes
within days of the Congress-
ruled Rajasthan govern-
ment's declaration of intent
to provide job quotas for the
upper-caste poor.

Rajasthan Chief Minister
Ashok Gehlot’s move came
after an agitation over quo-
tas in the state. But it also
sought to break the near mo-
nopoly that the BJP enjoys
in the upper-caste con-
stituency.

While the BJP had de-
scribed Gehlot's move as a
political stunt, its response
takes the issue of reserva-
tion for economically weak-
er sections of the upper
castes beyond Rajasthan: to

95 MY 1M

the national level.

However, the BJP resolu-
tion noted that reservations
on the grounds of economic
criteria would require a con-
stitutional amendment. It
was, therefore, necessary to
define the EBCs scientifically,
to determine the quota to be
prescribed and the scope of
the amendment. The resolu-
tion also said it was neces-
sary to create a national con-
sensus amongst all political
parties.

After the national office-
bearers meeting, newly-ap-
pointed Union Agriculture
Minister Rajnath Singh and
general secretary Pramod
Mahajan talked to Social
Justice Front leaders (who
are at the forefront of the
quota agitation) and invited
them to Delhi for talks with
Deputy Prime Minister Lal
Krishna Advani on Monday.

SJF president and BJP
MLA Devi Singh Bhati, how-
ever, said the SJF would
stick to the demand for split-
ting the OBC list so that
castes added to the Mandal
Commission's list from 1999
onwards are treated sepa-
rately.

The BJP chose to sidestep
the issue saying that split-
ting the OBC list was the
state government's job.
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FUNDAMENTAL RIGHTS-II
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redeemmg feature is the
Ajéldgment of the Supreme
ourt in what is popularly
known as the Jehovah’s Witnes-
ses case. School children belon-
ging to the Jehovah’s Witnesses
faith refused to sing the National
Anthem though they respectfully
stood when the Anthem -was
sung. The reason was that they
desist from singing the Anthem
of every country because their
religion does not permit them to
join any ritaals except in their
prayers to Jehovah their God.
These children were expelled by
the school authorities, which ac-
tion was sustained by 'the High
Court. In appeal the Supreme
Court reversed: the decision of
the High Court.

The court held that the quest-
ion was not whether a particular
religious belief or practice appe-
als to the reason or sentiment of
the court but whether the belief
is genuinely held as part of the
profession or practice of religi-
on. If the belief is genuinely and
conscientiously held it attract
the protection of Article 25 sub-
ject, of course, to the restrictions
contained therein, namely, pub-
lic order, morality and health.
The judgment concluded with
these ringing words “Our tradi-
tion teaches tolerance; our phi-
losophy preaches tolerance; our
Constitution practices tolerance;
let us not dilute it.”

Impairing religious freedom

At present there is acute need
to remind ourselves about this
fine message of tolerance. The
events of 2002 in the state of
Gujarat in India were shameful.
Dastardly acts were committed
by members of different commu-
nities against one another. By all
accounts Muslims and, in parti-
cular, members of the Muslim
Bohra community suffered the
most. When wrongdoers and
law-breakers are not prosecuted
but roam at large with apparent
impunity, minorities are bound
to feel insecure. Fortunately
these incidents did not take pla-
ce in other parts of India. Com-
munal frenzy was contained.
Gujarat was an aberration never
to be repeated.

Recently the states. of Tamil
Nadu and Gujarat have passed
laws prohibiting conversion from
one religion to another by use of
force or allurement or by frau-
dulent means. There can be no
dispute that conversion brought
about by force, fraud or deceit
cannot be regarded as a true and
genuine conversion and should
not be permitted.

The. problematic part about
these laws is the provision that
the person who converts any
person from one religion to ano-
ther shall send an intimation to
the district magistrate about the
fact of such conversion in the
prescribed form. The Gujarat le-
gislation goes one step further
and provides that prior permis-
sion for the proposed conversion

Justice Delayed Is Rule Of Law Destroyed

By SOLI J SORABJEE

has to be obtained from the dis-
trict magistrate and the person
who is converted has also to send
an intimation of his conversion
to the magistrate of the district
concerned in the prescribed
form. Failure to comply with
these statutory provisions invites
severe punishment of imprison-
ment and fine.

These state laws have the ef-
fect of deterring genuine conver-
sions and impair the substance
of religious freedom guaranteed
by the Constitution. Moreover,
they intrude on a person’s right
to privacy. One’s religious belief

basis of a PIL, eg, increase in the
price of onions or in railway
fares.

Rights without remedies are
useless. A mere declaration of
invalidity of an executive order
or an administrative decision
which has resulted in the viola-
tion of a person’s fundamental
rights would not provide a mean-
ingful remedy. In some constitu-
tions there is a provision for
award of compensation to vic-
tims of unlawful arrest or deten-
tion. The Indian Constitution
contains no such provision.

- Nonetheless the Supreme Court

is essentially a private matter as
is conversion from one religion
to another. It is the result of
deep secated inner convictions.
These laws tend to shake the
confidence of the minority com-
munities and .accentuate their
sense of insecurity. Questions of
constitutionality apart, these are
unwise measures in the present
Indian context.

One of the greatest achieve-
ments, and one which has cna-
bled the court to make its
invaluable cortribution to the
protection of human rights, has
been the liberalisation of the
rule of locus standi. The libera-
lisation of the rule of locus standi
in the field of public law has
fostered the development of
public interest litigation. Viola-
tion of human rights often takes
place owing to non-implemen-
tation of laws. For example, in-
action in enforcing laws that
protect young children in work-
shops or laws and regulations to
prevent pollution. One of the
main reasons for judicial inter-

" vention is the gross and persis-
tent failure of the executive to

implement the laws made by
Parliament and the state legisla-
tures and to discharge its legal
and constitutional obligations.

Criminal justice collapsing

It must be acknowledged that
the judicial pendulum in PIL can
swing and has on occasions swu-
ng erratically. Some orders and
directions which have been
passed are beyond the judicial
sphere and without full conside-
ration of their consequences on
budgetary allocations and their
fiscal implications. It must be re-
membered that every matter of
public interest cannot be the

has, in some cases, ordered pay-
ment of compensation by the
state as a remedy in public law
independent of the remedy in
tort. Fhis has provided appre-
ciable relief to the victims of
custodial violence. In these cases
the reality of fundamental rights
has matched its rhetoric.
There is one area where the
rhetoric. of fundamental rights
has not been translated into rea-
lity. Access to justice is a basic

"Human right.

However, unless there is effec-
tive and expeditious access,
there is a denial of justice and
also denial of the basic human
right. Hamlet’s lament about the
laws’ delays still haunts us in
India and the horrendous arre-
ars of cases ‘in courts is a
disgraceful blot on our legal
system, especially the -criminal
justice delivery system which is
on the verge of collapse. Beca-
use justice is not dispensed spee-
dily people have come to believe
that there is no such thing as
justice in courts. This perception
has caused many a potential
litigant who has been wronged to
settle out of court on terms
which are unfair to him or to
secure justice by taking the law
into his own hands or by re-
course to a parallel mafia domi-
nated system of justice that has
sprung up. The gravity ' of- this
development cannot be under-
estimated. Justice delayed will
not only be justice denied, it will
be the Rule of Law destroyed.

Governmer; has initiated se-
veral meas)reg o Clear the

"backlog of cases. Fast track cour-

ts have been established. Am-
endmenf have been maa? to
eXpedlte the justice delivery
system_ Ajternative Dispute Re-

’Lﬂ

solution is vigorously promoted
and requisite legislation has
been passed in that behalf.
Arrears of cases in the Supreme
Court have been substantially
reduced. In other courts the bur-
den of arrears is still heavy. The
legal profession needs to be
transformed in its methods and
mindset to overcome this grave
problem. Judges must address
the problem of arrears seriously
and with determination. Judicial
unpunctuality in the subordinate
courts and in some High Courts
must be eschewed. Adjourn-
ments should not be granted at
the drop of a hat especially to
accommodate senior counsel
who are busy making money in

" other courts. Most important,

governments should fill in good
time judicial vacancies which are
known.
Living realities

The time has now come to ask:
have fundamental rights remai-
ned in the realm of empty rheto-
ric or have they become living
realities for the people of India?
What is the overall picture?
Frankly, it is a mixed picture
rosy in some parts, dismal in
other areas. Social justice, which

‘is the signature tune of the

Constitution, still eludes us and
vast inequalities in*which and
income painfully persist. How-
ever, fundamental rights in the
Indian Constitution have not
been mere parchment promises
or ornaments for external dis-
play. Thanks to their enforce-
ment, several unreasonable and
discriminatory laws have been
struck down, undertrial priso-
ners languishing in jails for
inordinately long periods have

- been released; victims of discri-

mination and arbitrary action
have secured relief; persons
treated like serfs and held in
bondage have secured freedom
and have been rehabilitated;
inmates of care homes and -
mental asylums have beén
restored their humanity; and the
condition of workers in stone
quarries and brick kilns and that
of young children working in
hazardous occupations has un-

‘dergone a humanising change.

Environmental pollution has
been checked and accountability
in the use of the hazardous tech-
nology has been made possible
and has yielded salutary results.
No doubt much remains to be
done. But remember that some
fundamental rights have become
living realities to some extent,
for at least some illiterate,
indigent and exploited segments
of the humanity of India, a
country with a population of one
billion consisting of six main .
ethnic groups and 52 major
tribes; six major religions and
6,400 castes and sub-castes; 18
major languages and 1,600
minor languages and dialects.
And that, if I may venture to say,
is no mean achievement.
(Concluded)
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rendous spectacle of numerous

undertrial prisoners languish-
ing in jails for periods longer than
the maximum term for which they
could have been sentenced if
convicted. This is because of the
inordinate delays in criminal trials.
Faced with this situation the
Supreme Court ruled that speedy
trial is an integral and essential
part of the fundamental right to
life and liberty. A procedure
_whereby undertrials remained in
“jail for such long periods was not a
fair, just and reasonable pro-
cedure. Therefore Article 21 was
violated. As a consequence nume-
rous undertrials have been re-
leased. This has provided much
needed relief to these harassed
sections of society and to them
Article 21 has not been mere
rhetoric but a tangible reality.

Right to life and liberty

The expression “life” in Article
21 has received an expansive
judicial interpretation. The Sup-
reme Court has ruled that “life”
does not connote merely physical
existence but embraces something
more, namely, the right to live
with human dignity. Based on this
interpretation the Court has ruled
that the right to live with human
dignity encompasses within its
ambit, the protection and preser-
vation of an environment free
from pollution of air and water.
The Court has issued numerous
directions regarding polluting in-
dustries, emission of fumes from
vehicular traffic and related mat-
ters. One tangible reality is that
environmental poliution in New
Delhi has been appreciably re-
duced. Health and sanitation have
been held to be essential facets of
the right to life. Consequently,
courts have intervened and provi-
ded relief to inmates of asylums
and so-called “care homes” who
were living in  sub-human
conditions.

I am sorry to say that in June
1975 a spurious Emergency was
imposed on the country by the
Congress government. Democracy
and the Rule of Law suffered a
temporary demise. As a result of
the declaration of Emergency
basic human rights got suspended.
The fundamental right to life and
liberty was obliterated. The Sup-
reme Court in its disastrous judg-
ment in ADM Jabalpur vs SS
Shukla held that once Article 21,
which guarantees right to life and
personal liberty, is suspended
during the operation of the Pro-
clamation of Emergency, no judi-
cial review and in effect no writ of

Safeguards Against Emergency Provisions

By SOLI J SORABJEE

habeas corpus is available, even in
cases where an order of detention
is established to be mala fide. One
realises the wisdom of the Motilal
Nehru Committee’s report which
required the insertion of a writ of
Habeas Corpus;ds8 a guaranteed

ential treatment for members of
the SC and ST, the Dalits, in the
matter of public employment and
seats in state-run educational ins-
titutions. The principle underlying
preferential treatment is that
formal guarantees of equal rights

fundamental right. The Emer-
gency was revoked by the Janata
government in March 1977 which
replaced the Congress govern-
ment at the Centre.

The Indian experience of the
June 1975 Emergency highlighted
the necessity for certain safe-
guards in respect of exercise of
powers under the Emergency
provisions. The Constitution was
amended and Article 20 and
Article 21 were made non-suspen-
dable. Consequently the basis of
the aforesaid Supreme Court
judgment has been displaced and
courts can examine legality of
detention orders and other forms
of deprivation of personal liberty
even during an Emergency.

Level playing field

What about equality? The ideal
of equality reflected in the cons-
titutional provisions is that of real,
authentic de facto equality, not
the formal majestic equality of law
which forbids the rich and the
poor alike to beg in the streets and
sleep under the bridges. The In-
dian constitutional concept oblig-
es the state to adopt affirmative
measures to eliminate inequalities
and to provide opportunities for
the meaningful exercise of fun-
damental rights.

The Indian Constitution enacts
special provisions to give prefer-

are insufficient when ancient pre-
judices and resulting inequalities
persist. To correct the imbalance
and create a level playing field by
helping certain weak and handi-
capped segments by special care is
a step toward, and not away from,
equality. Indeed, to treat unequais
equally is itself a patent form of
discrimination. To apply the same
law to the ox and the lion is
oppression.

Reservations for ST and ST has
led to intense legal and political
controversies. Unfortunately, it is
forgotten that compensatory dis-
crimination or preferential treat-
ment is not an end in itself and
must cease when conditions of
imbalance have been remedied.
Otherwise there is serious danger
that discrimination, benign or
otherwise, may become perpetual
and may soon degenerate into
reverse discrimination.

What is the position about free-
dom of expression and freedom of
the press which are the essential
concomitants of any genuine de-
mocracy? Happily, they are firmly
entrenched and have received
generous judicial protection. It
can be confidently said that free-
dom of expression and freedom of
the press are palpable vibrant
realities. Read the Indian news-
papers and attend meetings orga-
nised by protest groups and

QU

political parties and you will be
convinced of the reality in opera-
tion of these invaluable funda-
mental rights.

What about the minorities?
Minorities were most concerned
about religious freedom and their
right to establish and administer
educational institutions of their
choice. The Supreme Court has by
and large protected the rights of
the minorities in matter of edu-
cational institutions. It has struck
down provisions that encroached
upon the autonomy of minority
educational institutions in the
matter of appointment of princi-
pals, appointment and dismissal of
teachers, admission of students
belonging to the minority com-
munity.

Propagation of religion

Subsequently the autonomy of
minority educational institutions
was diluted by the requirement
that government aided institutions
should admit 50 per cent of stu-
dents of non-minority commun-
ities in their minority educational
institutions. A recent 11-judge
bench has done a balancing act
and permitted minority educa-
tional institutions aided by state
funding to admit students belong-
ing to the minority group provided
it admits a reasonable extent of
non-minority students. The dis-
appointing part about the judg-
ment is that it has left it to the
executive to decide whether the
preference for admission of stu-
dents of its own community is
reasonable or not.

Debates in the Constituent As-
sembly clearly indicate that pro-
pagation of religion was intended
to include conversion. It was
emphasised that Islam and Chris-
tianity were proselytising religions
and attached great importance to
“propagation of religion”. Un-
fortunately, the expression “to
propagate” one’s religion received
an unduly restrictive interpre-
tation from the Supreme Court in
1977. It held that the right to
propagate does not include the
right to convert another person to
one’s own religion. The Supreme
Court did not refer to any part of
the Constituent Assembly De-
bates though they were cited
before it. It reached its conclusion
on the basis of one of the mean-
ings given in the Oxford Dic-
tionary to the word “propagate”.
This judgment has diluted the
substance of the right to pro-
pagate one’s religion which was
deliberately incorporated in the
Constitution.

(1o be concluded)



"FUNDAMENTAL RIGHTS-I

g Lot

ndia achieved independence
land partially fulfilled its “tryst

with destiny” on 15 August
1947. It was a historic event in the
life of the nation when “after a
long night of waiting, a night full
of fateful protests and silent
prayers”, India attained freedom
and independence. On 26
November 1949 after debates in
the Constituent Assembly, which
lasted nearly three years, the
people of India gave unto
themselves a Constitution which
among other things guaranteed a
comprehensive array of basic
human rights. These occupy pride
of place in Part III of the
Constitution under the heading of
Fundamental Rights.

The demand for constitutional
guarantees of human rights for
Indians did not originate nor was
it impelled by the Universal
Declaration of Human Rights
1948 of which the Constituent
Assembly was aware. The demand
was ancient and persistent. It was
made as far back as in 1895 in the
Constitution of India Biil,
popularly called the Swaraj Bill
spearheaded by Lokmanya Tilak.

Nationalist demand

Similar demands were made by
nationalist leaders throughout the
freedom struggle. The latest was
by the Sapru Committee which
was of the firm opinion that in the
peculiar circumstances of India,
fundamental rights were necessary
not only as an assurance and guar-
antee to the minorities but aiso for
prescribing a standard of conduct
for the legislatures, governments
and the courts.

The subject of fundamental
rights, “the most criticised part of
the Constitution” was debated
extensively and with passion for 38
days in the Constituent Assembly.
Member after member referred to
fundamental rights as “inalienable
rights” or “inherent rights” or
“sacred rights” or “most valued
rights”, without which life is not
worth living.

What were the reasons for the
insistence upon the guarantee of
fundamental rights in the Indian
Constitution? More than one: the
bitter experience and memories of
the ease with which basic human
rights, particularly personal liberty
and freedom of expression, were
trampled upon during British
colonial rule. A main reason also
was the problem of minorities in
India to whom fundamental rights
and their protection by an
independent judiciary were of
great concern.

Moreover, fundamental rights
were also essential for prescribing
a standard of conduct for the
legislatures and the governments.
It was recognised that the vast
accumulation of powers in the
legislature and the executive had
to be subject to the discipline of
fundamental rights. Indeed, Par-
liament itself needed to be chec-

This is the first part of the text of a
lecture delivered by the Attorney
General for India at the Nehru
Centre, London, on 11 June.

Law On Acquisition Of Property

By SOLI J SORABJEE
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ked and controlled. A popular
legislature swayed by passion and
prejudice could ride roughshod
over the basic human rights of the
people. It is precisely in such cases
that the guarantee of fundamental
rights is needed as a constitutional
constraint on majoritarian rule.
There were heated debates in
the Constituent Assembly about
whether five or seven gentlemen
sitting in ivory judicial towers
should be entrusted with the
power of striking down laws which
were in breach of constitutional

acquisition of property by the state
provided it was for a public
purpose and there was payment of
compensation. Lo and behold, in
1954 the Supreme Court ruled
that the expression “compen-
sation” in Article 31(2) required
full indemnification of loss to the
owner of the property. That was
quite contrary to the understan-
ding of the Founding Fathers who
believed that courts would
intervene in matters of compensa-
tion only if the quantum awarded
was grossly inadequate.

safeguards. Ultimately, the Fo-
unding Fathers trusted the judici-
ary rather than the Parliament and
state Legislatures to protect fun-
damental rights.

A Bill of Rights is not a self-
executing instrument. Its efficacy,
its reality depends upon its inter-
pretation and enforcement by an
independent judiciary vested with
the power of judicial review. Let
me start with property rights.

Property rights deleted

The subject has generated lively
debate in the Constituent Ass-
embly. Two views were expressed.
One extreme view was that all
property is theft and there should
be no compensation at all for
acquisition of property, especially
for vast lands and estates of
zamindars, The other view was
that right to property is a natural
right and there should be full
compensation. Concerns were
expressed about judicial invalida-
tion of laws acquiring property
because of non-payment of com-
pensation. The understanding of
the Foundation Fathers was that
there . would be no judicial
interfererice except in cases where
compensation awarded for
acquisition of property was grossly
inadequate. Indeed, an assurance
to that effect was given during the
course of the debates by an
eminent legal luminary, Dr KM
Munshi.

It was in this background that
Article 31(2) of the Constitution
was enacted. It permitted

Nehru was furious. He thunder-
ed: “Lawyers have purloined the
Constitution”. Article 31(2) was
amended by the Constitution
{Fourth Amendment) Act, 1955 to
the effect that no law shall be
called in question in any court on
the ground that compensation
provided by that law is not
adequate. That did not, however,
forestall judicial intervention. The
Supreme Court ruled that even
after the amendment, because of
the retention of the expression
“compensation” in the Article,
acquisition of property could be
struck down, not on the ground
that what was awarded was not
just or fair compensation, but that
the principles specified by the law
for determination of compen-
sation were neither relevant nor
well-recognised.

The climax of such judicial for-
ays was the controversial decision
of the Supreme Court in what is
popularly known as the bank
nationalisation case. The Supreme
Court struck down the law by a
majority of 10 to one on the
ground that it failed “to provide to
the expropriated banks compe-
nsation determined according to
the relevant principles”.

Parliament again sprang into
action. The Constitution was once
again amended by the Consti-
tution (25th Amendment) Act
1971. The expression “compen-
sation” was deleted and in its
place the expression “amount”
was substituted. But even that did
not solve the problem. Legal
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ingenuity being what it is, it was
persuasively argued that if the
amount awarded isfillusory then it
is no amount at all and the
constitutional guarantee is breach-
ed. One judicial view expressed
was that “if the right to property
still finds a place in the Consti-
tution, you cannot mock at the
man and ridicule his right. You
cannot tell him: “I will take your
fortune for a farthing”.

By now Parliament was fed up
and was determined to obviate
forensic battles and judicial inter-
ventions in the matter of property
rights. Ultimately, by the Consti-
tution (44th Amendment) Act
1978, property rights guaranteed
by Articles 29(1)(f) and Article 31
were totally deleted from the
Constitution. At present the right
to property is declared by Article
300-A in these terms: “No person
shall be deprived of his property
save by the authority of law”. This
is merely .a reaffirmation of the
principle of the Rule of Law that
no action which is prejudicial to
the person of property of a person
shall be taken without the
authority of law.

Test of reasonableness

The rhetoric of the fundamental
right to property in the Indian
Constitution had become too
much of a reality and was debated.
Thus ultimately it became a non-
entity, neither rhetoric nor reality.
A bizarre situation indeed! As the
Constitution stands, the state can
pass a law for acquisition of pro-
perty without providing for any
amount. However, what is cons-
titutionally permissible is not
possible in the world of practical
politics.

The National Commission to
Review the Working of the Consti-
tution has recommended insertion
of a provision in the Constitution
that “there shall be no arbitrary
deprivation or acquisition of
property”. This would take care of
situations of acquisition of proper-
ty on patently unreasonable terms.
What is the reality about the
content and effective enforcement
of the fundamental right to life
and liberty? In the beginning this
vital fundamental right took a
back seat. Article 21 of the Consti-
tution provides that “no person
shall be deprived of his life or
personal liberty except according
to procedure established by law”.

In its first historic judgment
delivered on 19 May 1950 the
Supreme Court placed a narrow
and restrictive interpretation upon
this Article. The majority held that
the “procedure established by
law”, means any procedure
established by law and refused to
infuse the procedure with princi-
ples of natural justice. It was only
after three decades that the
Supreme Court overturned its
previous decision in Gopalan and
held in its landmark judgment in
Maneka Gandhi in 1978 that
“procedure contemplated by
Article 21 must answer the test of
reasonableness. It must be “right,
just and fair”.

(7o be continued)
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Guwahati/New Delhi, June 2:
The Centre today replaced re-
tired army General S.K. Sinha
with another ex-army officer Lt.
Gen. Ajay Singh, sending a mes-
sage to Assam’s insurgent out-
fits that there will be no let-up in
the military offensive.

As the then GOC of the
Tezpur-based 4 Corps, Lt. Gen.
Singh had successfully led Oper-
ation Rhino against the Uifa and
the NDFB in the late Nineties.

Official sources in Delhi con-
firmed that Gen. Singh would be
the next Governor of Assam re-
placing Gen. Sinha who left Dis-
pur today to take up his new as-
signment as Jammu and Kash-
mir Governor.

Tomorrow, Gen. Singh is
scheduled to meet his predeces-
sor, who is in the capital for a
briefing on the situation in
Assam.

It has become a practice for
the Centre to post retired army-
men to insurgency-prone states,
a trend not appreciated by the
people of Assam.

In fact, Dulal Chandra Ba-

G,

“I“rooah, a BJP leader from Assam,

- said he would convey to deputy
Prime Minister L.K. Advani that
the people of the state did not ap-
preciate having army generals
at Raj Bhavan.

“It sends a wrong message,”
Barooah said. But he admitted

4. 3 TELEGRA”

that Gen. Singh was familiar
with Assam and “is popular with
the people™.

Like Gen. Sinha, it is expect-«
ed that the new Governor withy
his vast military experience will,,
be the “guiding force” behind .
the three-tier Unified Command
structure, which formuiates and
executes counter-insurgency op-
erations in Assam.

Though Gen. Singh’s tactics
against the Ulfa had been very
successful. there were few alle-
gations of human rights viola-
tions by the units under him.
“However, he had made it a point
as GOC to keep in touch with the
civil administration and make
sure that civilians were not un-
necessarily harassed,” a home
ministry official said.

In Guwahati, before leaving
Assam today for his new assign-
ment, Gen. Sinha said he would
continue to raise his voice for the
scrapping of Illegal Migration
(Determination by Tribunal)
Act.

He reiterated that the Act has
been a hindrance to detecting
and deporting illegal migrants.

Sinha was accorded a warm
farewell at the Lokapriya
Gopinath Bardoloi Internation-
al Airport by the government.

Chief minister Tarun Gogoi,
his wife and ministerial col-,,
leagues, senior government and
army officials were present at
the ceremony.
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THE RECENT NOTIFICATION by the Centre of
‘1’,308 Fast Track Courts (FTCs) in the country is
a definite indication of some progress on the
_steps launched towards securing speedy deliv-
ery of justice. But it is to be borne in mind that
the expansion of administrative infrastructure
alone cannot mitigate the vexed problem of
docket explosion that continues to plague the
Judiciary. To that extent, filling vacancies in the
High Courts and the Supreme Court, improve-
ments in the rate of conviction and curbs on
adjournments are some of the other measures
that must supplement the constitution of
FTCs. The 100 per cent Centrally-funded pro-
ject has fallen well behind the target of putting
in place a total of 1,734 functional FICs by
April 2001. Under the arrangement, the State
Governments are to provide the basic infras-
tructure for these courts and the High Courts
fully empowered in the selection of judges. The
scheme envisages appointment of ad hoc judg-
es from among retired sessions or additional
Sessions judges, members of the Bar and judi-
cial officers for a tenure of two years. Signif-
icantly, the very idea of FTCs as an answer to
judicial delays, quite apart from their composi-
tion and jurisdiction, has been questioned
from many quarters.

The Eleventh Finance Commission had rec-
ommended the establishment of five FTCs for
every district in the country at a total cost of
Rs.502.9 crores. One of the primary consid-
erations behind the EFC’s proposal appears to
have been to introduce a measure of financial
prudence in the arena of judicial administra-
tion. The constitution of FTCs was put forward
as the preferred cost-saving alternative in re-
sponse to demands from State Governments
for grants to the tune of Rs. 4,780 crores for
upgrading existing infrastructure and setting
up additional courts. This reasoning was also
buttressed by the argument that the FTCs
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should principally try cases of undertrials so as
to save on the cost of maintenance, rehabil-
itation and correctional programmes. The
cause of justice would after all be better served
if long-pending cases were disposed of within a
reasonable period. Even though the entire
process of operationalising FTCs was envisaged
over a four-year time span, the task of constitu-
ting them is yet to be completed. It is important
that States that have fallen behind take steps to
fulfil one of the basic prerequisites for an effica- -
cious justice delivery mechanism. |
The scheme of FTCs suffered a setback when |
the Andhra Pradesh High Court issued orders
in April 2001 suspending their constitution and
the appointment of judicial officers. Although
the Supreme Court stayed the interim order, it
nevertheless questioned the rather limited role
assigned to the Judiciary and the manner in
which the entire process was set in motion. It
specifically observed that the identification of
cases to be tried in the FTCs should have been
left to the discretion of the High Courts. Clearly,
the current state of affairs calls for greater coor-
dination between the endeavours of the politi-
cal executive and the judicial wings of the state.
For, there is a deep connection between the
efficacy of the criminal justice administration
and the forward march of the Constitutional
democratic process in a society. There has been
a qualitative shift over the years in understand-
ing judicial delays — from merely being seen as
a problem of docket explosion to incorporating
the facet of human rights that is intrinsic to the
delivery of justice. The priority assigned to
FTCs to clear pending cases involving under-
trials — despite the economic reasons averred
to — should be seen as reflecting this new
thinking. The goal of securing speedy convic-
tions is not necessarily incompatible with keep-
ing judicial costs to the minimum. But the
former cannot be sacrificed for the latter.

az HINDD
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IT MAY SEEM ironic that such divergent and
seemingly irreconcilable views exist between the
Centre and the States over the application of an
Article of the Constitution that has never been
used or availed of. But the divisions in the Inter-
State Council’s standing committee, over wheth-
er the Centre has the right to unilaterally deploy
armed forces in the States, are a reflection of a
familiar and perhaps understandable tension
that results from the quasi-federal nature of the
Indian state. Article 355 states that it is the duty of
the Centre to protect all States against external
aggression and internal disturbance and to en-
sure that the governance of every State is carried
on in accordance with the Constitutional provi-
sions. Fearful of a perceived erosion of their au-
thority and worried about the possible misuse of
power by an insensitive or partisan Centre, the
States want the Army to be deployed only with
the “concurrence” of the appropriate State Gov-
ernment. The Centre’s argument in favour of re-
taining the power to deploy troops unilaterally
rests on a hypothetical scenario, but a potentially
dangerous and not totally inconceivable one. As
the Deputy Prime Minister, L.K. Advani, put it,
what happens in the event the Centre feels
troops must be deployed and a certain State (par-
ticularly sensitive ones such as Jammu and Kash-
mir or those in the Northeast) simply refuses to
concur?

The two major emergency provisions in the
Constitution, Article 352 (proclamation of Emer-
gency) and Article 356 (dismissal of a State Gov-
ernment), have been used with devastating effect
— the first only once (by Indira Gandhi in 1975 to
suspend the very democratic process) and the
second numerous times (to dismiss ‘inconve-
nient” State Governiments). In contrast, Article
355 has never been employed and, unlike other
emergency provisions, the Sarkaria Commission
on Centre-State relations made no recommen-
dation about altering the scope of its application.
The Commission held that in the unusual event
where a situation is “fast drifting towards anar-
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chy” or a “physical breakdown of the Statg ad-
ministration”, the Centre may suo moru deploy
its armed forces in order to deal with the internal
disturbance and restore public order. In adopting
this view, the Commission was concerned about
the possibility of a State Government being “un-
able or unwilling to suppress an internal disturb-
ance” or even refusing to “seek the aid of the
armed forces of the Union in this matter”. Ordi-
narily, however, the Commission held that the
Union Government should invariably consult
and seek the cooperation of the State Govern-
ment concerned before sending troops in.

Given that there has been no concrete instance
of the Centre having deployed the Army suo mo-
tu, the disagreement over the scope of Article 355
at this juncture may be of largely academic in-
terest. Modelled on Article 4 of the U.S. Constitu-
tion, which lays down that the Federal
Government shall guarantee a republican form of
Government in every State, Article 355 has been
subjected to relatively little examination or scru-
tiny. This is partly because it is the subsequent
Constitutional provision, the more potent and
the frequently misused Article 356, that has
plagued Centre-State relations. Also partly be-
cause Article 355 is ambiguous about how the
Union Government should discharge its obliga-
tions of protecting a State. Through mere advice?
Through assistance in the shape of materials and
finance? Through deployment of the Army to aid
the State police? During the communal carnage
in Gujarat, the ruling BJP had supported a parlia-
mentary motion that called on the Centre to in-
tervene effectively under Article 355. Despite
repeated assurances that the Centre would do ev-
erything to fulfil its Constitutional obligations
under this Article, the NDA Government did next
to nothing towards restoring public order in the
State. All in all, it seemed that the Centre had en-
do the Opposition plea for the use of Article
5/n Gujarat only because it knew it would not
held accountable due to the ambiguity of this
onstitutional provision.
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HE INDIAN Judiciary has an
impressive record and its
, credibility used to be very
/" high till recently. The Exec-

utive and the Legislature are way be-
hind even today. Speeches heard
recently in Parliament indicate the
concern of the people at large that all
is not well with the Judiciary. A few
corrective measures are absolutely
necessary to restore its health and
make the institution more effective
and accountable. Without the Judi-
ciary, there can be no rule of law.
Unless its house is in order, it cannot
exercise effective control over the Ex-
ecutive and the Legislature. The peo-
ple of India have a tremendous stake
in the Judiciary which is the only
hope and last resort for all oppressed
citizens. More than power, it is the
moral authority that sustains the
Judiciary.

The few instances of doubtful in-
tegrity of judges of High Courts in the
North, the West and the South, wide-
ly reported and commented upon in
the media last year and the ongoing
prosecution of a former Judge of the
Delhi High Court underline the need
for a constitutional mechanism to
weed out from the Judiciary mem-
bers suspected of moral turpitude.
The Prevention of Corruption Acts,
1947 and 1988, have not succeeded
in checking corruption. S. P. Bharu-
cha as Chief Justice of India frankly
admitted that there was corruption
in the ranks of the Judiciary to some
extent, mostly at the lower levels. The
constitutional provision for im-
peachment of judges of High Courts
and of the Supreme Court is imprac-
ticable. The disease of judicial cor-
ruption has, therefore, to be tackled
by other methods before it assumes
the proportions of an epidemic.

In C. Ravichandran vs. Justice A.
M. Bhattacharjee (1995), the Su-
preme Court suggested an in-house
method which is non-transparent,
time-consuming and uncertain. The
need for an alternative method of
getting rid of judges of doubtful in-
tegrity is being felt acutely. It is pos-
sible to root out corruption in the
Judiciary if a provision is made in the
Constitution for premature retire-
ment of public servants in public in-
/

The Judiciary

By P.P. Rao
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It is possible to root out corruption in the
Judiciary if a provision is made in the
Constitution for premature retirement... on
the ground of doubtful integrity.

terest on the ground of doubtful
integrity regardless of the length of
service put in. The power to retire
will have to be in the hands of the
Judiciary itself to maintain its inde-
pendence. In the case of the subordi-
nate judiciary, this can be done by
amending the service rules. The view
expressed by the Supreme Court in
0. P. Bhandari v. ITDC Ltd. (1986)
suggests that such a provision will be
valid. Getting rid of the black sheep
alone is not enough. The resultant
vacancies must be filled up by the
most deserving young men and
women by amending the rules of
recruitment at the entry point. Five
national law universities are func-
tioning in Bangalore, Hyderabad,
Bhopal, Kolkata, and Jodhpur. In ad-
dition, there are a number of law
schools with five-year degree courses
attracting equally bright students.
They are all imparting legal educa-
tion of a high quality and their prod-
ucts are a class apart. To tone up the
quality of justice at the level of sub-
ordinate judiciary, it is necessary to
induct fresh law graduates who have
done well in the five-year degree
course as Civil Judges/ Magistrates
straightaway after giving intensive
training for at least one or two years
at the National Judicial Academy,
Bhopal. In addition, if a provision is
made for fast track promotions at
reasonable intervals, depending up-
on their overall performance, merit
and integrity as in the case of All In-
dia Services, it would encourage the
toppers to opt for a judicial career.
Before Independence and for
some years thereafter, it was the
practice to appoint the most compe-
tent lawyers as law officers, public
prosecutors and Government plead-
ers in consultation with the Chief
Justices of the High Courts and, in
due course, consider them for eleva-
tion to the Bench. Later on, political
connections and extraneous factors

such as caste came to prevail over
consideration of integrity and ability
in the matter of appointment of Gov-
ernment counsel and judges. Conse-
quently, the quality of justice began
to deteriorate. It is by chance that we
find some bright and exceptionally
good judges on the Bench. The as-
sumption of exclusive power of se-
lection of judges by the Judiciary by a
laboured interpretation of the Con-
stitution in 1993 has not yielded the
expected results, although some im-
provement in quality is noticeable.
There have been several instances
where more deserving judges were
either not selected or were made to
wait for long. Vacancies remain unfil-
led for long spells. It is, therefore,
necessary to improve the standard of
selection and make it transparent. In
the matter of appointment of law of-
ficers and judges of High Courts and
the Supeme Court, ability and integ-
rity should be the primary consider-
ations. Aminimum tenure of not less
than fiveyears on the Bench is neces-
sary fora judge to settle down and
make lis contribution. Seniority
should lave a play only when all oth-
er factos are approximately equal.
The idea of a judicial collegium to
recomrend candidates for appoint-
ment asjudges first mooted by P. N.
Bhagwai, J., in 1982 has received
wide swpport; the latest supporter
being the National Commission to
Review he Working of the Constitu-
tion whch recommended that for
appointhent of judges of the Su-
preme (urt the composition of the
NationdJudicial Commission (NJC)
should le: the Chief justice of India
(CIN) asChairman, with two senior-
most juges of the Supreme Court;
the Uniin Minister for Law and Jus-
tice andone eminent person nomi-
nated by the President after
consultng the CJI as Members. The
Governnent desires the nomination
to be made by the Prime Minister,
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instead of the President. They would
also like to invest the NJC with dis-
ciplinary jurisdiction, which is debat-
able. Instead of substituting the
Prime Minister for the President, a
better course would be to allow the
President to nominate after consult-
ing the Prime Minister, the Leader of
the Opposition and the CJI. The
nominee should be a distinguished
retired Judge, an eminent senior ad-
vocate or a jurist.

The most pressing problem facing
the Judiciary is its inability to deliver
speedy justice. It is possible to ease
the congestion by introducing shift
system in all courts deploying retired
judges and administrative staff who
enjoy high reputation for integrity
and efficiency. The Law Commission
in its 125th Report (1988) recom-
mended introducing shift system in
the Supreme Court. In 1999, the then
Law Minister, thought of shift system
in all courts, but could not imple-
ment it. Shift system is in vogue in
industrial establishments and some
educational institutions because of
necessity. With minimum cost, the
shift system can yield maximum out-
put, providing immense relief to
lakhs of helpless litigants, endlessly
waiting for justice. The prospect of
re-employment after retirement will
also act as incentive to serving judges
and judicial officers to remain honest
and discharge their duties efficiently.
Retired judges need not then leok
forward to the Executive for discre-
tionary assignments. This would re-
inforce the independence of the
judiciary. No reform can be a success
without the cooperation of the Bar.
Shift system, helps distribution of
work among more lawyers and to
some extent break, the monopoly of
a few practitioners in every court. It
will give more satisfaction to the liti-
gants as compared to any other al-
ternative  method of dispute
resolution such as arbitration or Lok
Adalat. There is no point in wasting
the precious human resources in the
shape of retired judges when the in-
stitution is about to collapse under
the weight of pending cases.

(The writer is a Senior Advocate
practising in the Supreme Court.)
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IN ESPONSE TO widespread demands from
within and outside the Judiciary to check the
steady erosion in the balance of power in re-
gard to selection, appointment and transfer of
judges of the higher courts, besides putting in
place a mechanism to scrutinise their official
conduct, the Union Cabinet has finally given
its nod for the establishment of a National Ju-
dicial Commission. As per its decision —
which broadly reflects the recommendations
of the National Commission to Review the
Working of the Constitution — the NJC is ex-
pected to be broad-based in its composition,
comprising the Chief Justice of India (CJI) as
its Chairman, two seniormost judges of the Su-
preme Court, the Union Minister for Law and
Company Affairs and one person of eminence
to be nominated by the President in consulta-
tion with the Prime Minister as members. The
clamour for such a commission gained mo-
mentum especially after the apex court wrest-
ed from the Executive altogether the power
pertaining to the selection and appointment of
judges of the Supreme Court and the High
Courts and the transfer of judges of the High
Courts in what is famously known as the Sec-
ond Judges’ case in 1993. The judgment con-
centrated the power of appointing judges of
the apex court solely in the hands of the CJI by
interpreting the President’s authority in Article
124 of the Constitution to “consult” the latter
as to make his opinion binding upon him. A
recent ruling of the court also upheld the 1993
judgment, while requiring in addition that the
consultation process be guided by the decision
of a collegium of judges headed by the CJI. The
net result of the above two judgments has
been that the process of mutual consultation
between the Executive and the Judiciary has
been superseded; for “consultation” has come
to be confused with concurrence, or still
worse, surrender. What is particularly disturb-
ing about this state of affairs is their complete
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contrariness to Constitutional prov1$10ns and
the diminution of accountability to Parliamgnt.

If the lack of transparency in judicial ap-
pointments has been a matter of growing con-
cern, an almost simultaneous development has
been the outcry for evolving effective com-
plaint mechanisms to deal with errant judges.
The demand has been articulated with increas-
ing force following charges of alleged miscon-
duct in relation to some High Courts. In view of
the near impracticality of impeachment as a
procedure to deal with corrupt judges, the via-
bility of an in-house mechanism such as the
ones constituted by the CJI to probe the Punjab
and Karnataka incidents would be worthy of
serious consideration. Another point to be con-
sidered could be the existence of disciplinary
controls by the High Courts over the lower
courts and the absence of a similar mechanism
in respect of High Courts and the Supreme
Court. The proposed commission would have
to address these areas of concern as a matter of
utmost priority, for they impinge directly on
the Judiciary’s larger role in civil society as the
custodian of justice and human rights.

The watchdog role enjoined upon the Judi-
ciary in a democracy could hardly be over-
stated. The Constitutional provisions against
encroachments on judicial freedom in Articles
141, 142 and 144 would have to be seen in this
light. However, a fundamental prerequisite for
it to perform such a role is accountability, no
less than autonomy and independence. Clear-
ly, the credibility of the Judiciary as an institu-
tion cannot be held hostage to the criminal
nexus of a few and transparency at every level
should be the objective of its functioning. In
this respect, the stakes are equally high for the
Judiciary as for the Executive which has been
lately exercised over the question of parlia-
mentary proprieties vis-a-vis the jurisdiction of
the Judiciary.
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By Our Special Correspondent

NEW DELHI, MAY 5. The Government today intro-
duced in the Lok Sabha the 97th Constitution
Amendment Bill to strengthen the anti-defection
law and limit the size of the council of ministers
to 10 per cent of the respective strengths of Par-
liament and the State legislatures.

The Congress leader, Shivraj Patil, urged the
Government not to hurry the legislation and sug-
gested that it be referred for detailed discussion
to the Standing Committee.

In his reply, the Law and Justice Minister, Arun
Jaitley, said the Government would strive for the
widest possible political consensus and was open
to referring the Bill to the Standing Committee.

While the Congress said it had no objection to
the Bill and the Samajwadi Party endorsed the
demand for referring it to the Standing Commit-
tee, the Lok Janshakti leader, Ram Vilas Paswan,
expressed reservations about the bid to put
“shackles” on individual members who may dif-

‘fer with their party line.

Through the Bill, the Government proposes to
implement the recommendation made by the

1990 Dinesh Goswami Committee on Electoral
Reforms, the Law Commission in its report on
“Reform of Electoral Laws” and, most recently, by
the National Commission to Review the Working
of the Constitution (NCRWC). All three reports
had recommended the omission of the provision
in the Tenth Schedule to the Constitution per-
taining to exemption from disqualification in
case of a split.

Also, the Bill incorporates the NCRWC recom-
mendation that a defector should be penalised
for his/her action by debarring him/her for at
least the duration of the remaining term of the
existing legislature or until the next elections;
whichever is earlier.

Though the NCRWC had also proposed that
the council of ministers be limited to 10 per cent
of the Lower House of the State legislature, the
Bill limits the size to 10 per cent of the strength of
House or Houses concerned whether unicameral
or bicameral. “However, in case of smaller States
like Sikkim, Mizoram and Goa — having 32, 40
and 40 members in the Legislative Assemblies
respectively — a minimum strength of seven
Ministers is proposed.”
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When the judge is'in the dock
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N the golden jubilee of the

upreme Court in January

2000, Chief Justice Anand
proudlystated, It isamatter of pride
and satisfaction that the judiciary to-
day enjoys credibility far greater that
that enjoyed by the other two wings
of the state.” A year later, this sense
of self-satisfaction was shaken when
the succeeding chief justice, S.P
Bharucha, publicly lamented that
“eighty per cent of the judges in the
ocountry were honest and incorrupt-
ible and the smaller percentage was
bringing the entire judiciary into dis-
repute”. Between last year and this
year, atleast eight judges of different
high coutrts have come into promi-
nence for alleged misconduct and
impropriety affecting the discharge
of their judicial functions.

Even if some of these’charges
are unsubstantiated, their mere air-
ing can shake public confidence in
the higher judiciary. Even worse is
the impression gaining ground that
there is no way of disciplining
judges of superior courts. There is
then an urgent need to set up a
credible machinery to investigate
charges against judges.

The Constitution framers pro-
vided for the removal of Supreme
Court and high court judges for
proven misbehaviour or incapacity

through impeachment by Parfia-

ment. When this method was

. adopted in 1950, the superior judi-

ciary consisted of a cohesive body of
seven judges of the Supreme Court
and a few judges of five high courts.
The makers of our Constitution ob-
viously believed the occasion for the
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removal of judges of
a superior court
would be a rare
event. Half a century
later, conditions are
different. There are
now 25 judges of the
Supreme Court and
about 600 of the high
courts. The winds of
falling standards of ~Minms.
publiclife have not swept past judges
ofthe superior courts without affect-
ing them. In the only instance in
which impeachment was tried in

1993, in the case of Justice V. Ra*

maswamy of the Supreme Court, the
method proved cumbersome, dila-
tory and political. Removal of judges
by impeachment is therefore no
longer a practical method.

Inthe absence of a legally sanc-
tioned method for disciplining
judges of superior courts, extra-
constitutional methods have been
resorted to. On two occasions, the
Bombay Bar took the law in their
own hands against judges whose
integrity came into question. On
the first occasion, they called for
the resignation of four judges;, and
inresponse the then chief justice of
the high court did not assign work
to them till they were transferred
orretired. On the second occasion,
they called for the resignation of
the chief justice of the high court,
who eventually resigned at the in-
stance of the chief justice. Thisis a
dangerous method as it makes

lawyers self-appointed disciplinary

authorities over judges.
Last year, the chief justice ap-

inted three com-
mittees of judges to
inquire into allega-
tions of impropriety
-by judges of three
high courts. The re-
sult was unsatisfac-
tory as these com-
‘mittees  did pot
have the authority
of law to summon
evidence and effectively investigate
the charges. Even when in some
cases the findings were against
judges, no action could be taken
against them. A convenient way to
avoid action against a judge under a
cloud has been to transfer him to
another high court resulting in
protests from the bar of that high
court, which understandably does
not wantssuch ajudge.
Aslongas the Constitutionisnot
amended to change the method of
removal, there cannot be an alter-
nate legal method of their removal.
Butshort of removal of judges of su-
perior courts, there is no reason for
not making a law for investigating
misconduct of judges and disciplin-
ing them. In the US, while the

.method of removal by impeach-

ment offederaljudges by Congressis
still considered appropriate, there is
a supplemental law — the Judicial
Councils Reform and Judicial Con-
duct and Disability Act of 1980. We
canadapt it for our purpose.

Under this Act, complaints al-

- leging that ajudge “hasengaged in

conduct pre-judicial to the effec-
tive and expeditious administra-
tion of the business of courts” can

/lade to the chief Judge of ajJu-

dicial Council of Judges. If the
complaint is frivolous it is dis-
missed. If not, it is investigated by a
special committee of judges. Upon
receipt of their report, the Judicial
Council may, one, direct the judge
under investigation to take such
action as the Council deems fit.
Two, request the judge to retire
voluntarily. Three, order that on a
temporary basis no further cases
should be assigned to him. Four,

 reprimand such ajudge publicly or

privately. Five, report the case to
the House of Representatives for
impeachment. The judge has full
opportunity to defend himself and
he has a right of review to a Federal
Judicial Council whose proceed-
ings are confidential.

Asimilar law must be enacted by
the Indian Parliament in consulta-
tion with the chief justice. It
will provide a legal way to take disci-
plinary action against judges of supe-
riot courts. It will provide protection
to the judges against groundless
charges and, at the same time, satisfy
the lawyers and the public that com-
plaints against judges of superior
courts are investigated by a credible
machinery. It will also largely solve
the problem of bringing the judge in
contempt by public criticism of
judges, as a failure to resort to this
machinery may be a good ground
for believing that the complainant
did not have a genuine complaint

against the judge.

Thewriterisaformer
solicitorgeneral of India
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By 0 pecial orrespondent

NEW D¥ , MAY 1\s.nsdng weeks

of wamng and speculation, the
Government today sent to the
President, A. P. J. Abdul Kalam,
a list of names for the posts of
Governors to five States, for his
assent. The term of the current
Governors of Jammu and Kash-
mir, Gujarat, Rajasthan, Punjab
and Himachal Pradesh, ended
over the last month.

ft is believed that Lt. Gen.
{retd.) S. K. Sinha, now the Gov-
ernor of Assam will replace Gir-
ish Chandra Saxena in Jammu
and Kashmir. The senior BJP
leader from Bihar and party
functionary, Kailashpati Mis-
hra, has confirmed that his
name is in the list and that he is
to replace the fellow partyman,
Sundar Singh Bhandari, * in
Guijarat.

The other names on the list
are the former U.P. Chief Minis-
ter, Ramprakash Gupta, and
two former High Court judges,
0. P. Verma and A. K. Kokji. Mr.
Gupta, a BJP leader, is expected
to replace Anshuman Singh in
Rajasthan; Mr. Verma, who re-
tired as the Chief Justice of the
Kerala High Court, has long
been spoken of as the successor
to the current Punjab Governor,
J. F. Ribeiro. Mr. Kokji's name.
by elimination, would suggest
itself tor Himachal Pradesh.
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HINDUSTAN TIMES

F APPROVED by Parliament, the

proposed laws to stop defections

and limit the size of the cabinet

are expected to introduce a meas-
ure of sanity in the country’s political
life. Since the anti-defection law has
become something of a joke, no tears
will be shed if it is scrapped. The
idea behind legitimising only those
defections which added up to a third
of the membership of a party’s legis-
lature wing was to make the task of
floor-crossing somewhat difficult.
But Indian politicians are nothing if
not innovative. Thanks to partisan
speakers, the idea of some kind of
a rolling defection was introduced
under which the presiding officers
could wait till the magic one-third
number was reached before the defect-
ing group was given a separate bloc of
seats in the House.

Instead of this charade, any viola-
tion of the party whip will now entail
expulsion from the House. This sugges-
tion has long been in the air since it
was believed that a person switching
his allegiance to a new party should re-
turn to his electorate for a fresh ver-
dict. But it was never implemented be-

25 4PR 2003

o
¢ A defect corrected -

cause the parties found,it convenient to
add to their numbers by luring legisla-
tors from their rivals. It is possible that
the present political environment in
Uttar Pradesh, where Ms Mayawati is
in the habit of poaching on other par-
ties, has persuaded the BJP at the Cen-
tre to opt for this remedy. But whatever
the reason, few will doubt its useful-
ness in checking the familiar ‘aya
Ram, gaya Ram’ phenomenon.

The limit placed on the size of the
ministries is related to this move on de-
fections. After all, a ministerial berth
—- as also the posts of chairmen in pub-
lic sector enterprises carrying similar
pergquisites — was one of the baits of-
fered to potential defectors. Now that
no ministry can be larger than 10 per
cent of the total strength of the House
(there will be a different criterion for
the smaller states), the ability of the
parties to entice newcomers will be
limited. (Perhaps, public sector units
will come to the rescue.) It would have
been more to the purpose if this law
could be introduced with retrospective
effect, causing a flutter at the Centre
and in states like UP and Bihar. But on
must be thankful for small merciey
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__BELIMITATION ON BASIS OF 2001 CENSUS

No more

AT g AN

jumbo

o m1n1 strles

NEW DELHI, April 23. — The Cabinet
today decided to impose a restriction on the
size of council of ministers but Prime
Minister Atal Behari Vajpayee’s ministers
need not worry. They will get to keep their
chairs.

The government had taken the advice of
the National Commission to Review the
Working of the Constitution to limit the
number of ministers but with a relaxation
that will ensure Mr Vajpayee will still have
two more vacant seats in his Cabinet for his
next cabinet reshuffle or expansion to
induct leaders of the National Democratic
Alliance partners.

In its report submitted last year, the
NCRWC had not only recommended that
the practice of jumbo council of ministers be
prohibited by law, but also recommended
that the number of ministers do not exceed
10 per cent of the total strength of whe
popular House of the Legislature. That is, 10
per cent of the strength of the state legislative
Assembly and 10 per cent of the Lok Sabha.

This would have meant that rather than
inducting NDA partners at the next Cabinet
reshuffle expected after the Budget session
of Parliament, Mr Vajpayee would have had
to drop 22-23 ministers to stay on the right
side of the law. Not anymore.

In s decision announced by Union
health and parliamentary affairs minister

Mrs Sushma Swaraj, the- Union Cabinet
retained the 10 per,

Cur‘bs on defectmn

NEW DELHI April 23 e The Cabinet
10 recommend amending the anti-
defeéﬁ aw to curd “bulk defections”

ugh Tepal splits. The bill amending the
Enth Schedule of the Constitution (anti-

_defection law) will seek to delete Para

of the Tenth Schedule that pertains

"rdmg to the new provrsmn, if any

‘MP or MLA votes against the party whip,

he will stand disqualified. At present, if
the violation of the whip is'by one-third of
the strength of the parliamentary or
legistature party, there could be no-
é;squahﬁcatxon -~ SN§

cent ceiling but said in case of bicameral
Houses, the strength of both Houses —
Legislative: Assembly and Legislative
Council would be taken into
consideration. This deviation from the
NCRWC recommendation, however, will
make all the difference. ;

Mrs Swaraj suggested this restriction
would ensure that the pressyres of coalition
politics did not aliow a situation to arise
where almost all members of the legislature
were ministers as was happening in smaller
states. In its modified form, this rule will hit
the smaller states most, especially the ones

Turn to page 2
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'CABINET TO MOVE AGAINST DEFECTION

Contempt rule
| changes llkely

April 22. — Proposals to change the
contempt of court rules and amend the Anti-
defection Law are likely to be placed before
the Cabinet tomorrow. The Delimitation Bill
too will be placed before the Cabinet, which
will also take up for discussion proposed
changes in the Special Protection Group Act,
making it more need-based.

The proposed changes in the Contempt of
Court Act, 1973, are being seen as a way to
strike a balance between the judiciary and

- civil society. Under the changes, truth can be
introduced as defence in a matter of
contempt of court.

This means that a person, organisation or
media house can’t be held for contempt of
court for speaking or writing the truth.
Legislators, for instance, can’t be held in
contempt of court if truth is an issue. This is
likely to apply to media houses as well.

Currently, High Courts and the Supreme
Court can charge anyone for contempt of
court even if the person is speaking or
writing the truth.

Several media houses have recently been
hauled up for writing about the alleged
involvement of three Karnataka High Court
judges in the Mysore sex scandal case. A
contempt case is in the Supreme Court, but
the judges have been cleared by a
commission of inquiry.

Under the proposed amendments to the

9 3 Ape MBI

Anti-defection Act, a Member of Par-
liament changing -his/her party will
immediately stand disqualified. Presently, a
third of the Members of Parliament of a
party can defect without being disqualified
under the Anti-defection law. If the Cabinet
approves the changes, there is a strong
possibility that Parliament would pass them
because the BJP as well as the Congress.
would benefit from the changes. Recently,
the Congress had suffered after a split in its
Uttar Pradesh Legislative Party.

Most parties, it appears, are against the
proposed Delimitation Bill, which provides
for gerrymandering constituencies and
changing the reserved seats. This could hurt
a number of established politicians if their
seats are syddenly reserved for certain
sections of the population. The Cabinet is
studying certain minor changes in the Bill.

All former Prime Ministers and their
families are entitled to SPG protection for a
decade after leaving office. The Cabinet will
decide whether the protection should be
there automatically or whether there is
sufficient threat to ensure protection.

A number of other ‘issues too will be
placed before the Cabinet. This includes the
decision on increasing the foreign direct
investment limit in a number of sectors
including information and broadcasting,
aviation, petroleum and insurance. There
are also plans for changes in the laws to
develop science cities or 'their smaller
versions,

~
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'Report calls for major -
overhaul of country’s
criminal justice system

B Statement to police should be admissible
in court; protect witness, no death for rapist
: -~

-EXPRESS NEWS SERVICE
NEW DELHI, APRIL 21 77N
: W\ '

IN a pathfinding report on re-
forming the Criminal Justice System
of the country, a committee headed
by Justice V.S. Malimath has recom-
mended several far-reaching changes.

Among the reforms suggested
are: an accused should not be pre-
sumed innocent till proved guilty
“beyond reasonable
doubt,” and a state-
ment by him made be-
fore the police should
| be admissible in court
as evidence. The com-
mittee has -also said
there should be no
death penalty for
rapists and that a fed- |
eral law should be en- |
acted to deal with or-
ganised crime and
terrorism. It recom- 4
mends the right to all |
magistrates to try cases |
with punishment of
three years or less.

It has recom- L
mended the constitu-
tion of permanent criminal benches
in high courts and the Supreme
Court to be presided by specialised
judges. Also, to ensure discipline and
better code of conduct among
judges, it has suggested that the
Chief Justice be conferred with cer-
tain special powers. )

Rights of the victim and the wit-
ness are recognised for the first time
by the committee. It has suggested a

br/"\\:" witness protection programme and
o\

also the right of the victim to partici-
pate in the trial for offences punish-
able with imprisonment of seven
years and above. The victim too
should have the right to protection
and right to compensation.

The six-member committee has

recommended additional rights for
women in some cases of crimes
against women, like entitling a
woman living with a
man, as his wife, for a
reasonably long period
to maintenance. It has
also recommended
creation of a separate
‘offence prostriving s
equate punishment for
non-penile  penetra-
tion.

However, the com-
mittee has suggested
that section 498-A of
IPC — cruelty against
woman by husband
and his relatives — be
made less stringent, by
making it bailable and

) compoundable. The

? committee said that
the section accounts for undue ha-
rassment.

. While some of the recommenda-
tions aré bound to ruffle a few feath-
ers, others would be accepted as
much needed, albeit coming a bit
late. While presenting the report to
Deputy Prime Minister L.K. Advani,
Justice Malimath said that this was
the first-ever comprehensive review

CONTINUED ON PAGE 2
e o
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\ HE PLEA for setting up of a
National Judicial Commis-
sion (NJC), as a panacea for
solving the problem of misde-

meanours or delinquencies of judges

of the higher judiciary, overlooks cer-

tain realities. The present system of a

collegium of senior judges recom-

mending the names for appointment
of judges to the High Courts, and an-
other collegium of senior judges of the

Supreme Court filtering such recom-

mendations at a second level was in-

troduced only in October 1998, when

a Bench of nine judges of the Supreme

Court exercised its advisory jurisdic-

tion under Article 143 of the Constitu-

tion. The same Bench advised that a

larger collegium of senior judges of

the Supreme Court recommend per-
sons to be appointed as judges of the

Supreme Court. By an earlier deci-

sion, the Supreme Court introduced

the concept of primacy of the Chief

Justice of India in the matter of rec-

ommendations to the higher judiciary

(Supreme Court Advocates on Record

Association vs. Union of India ~ 1993

(4) SC 441).Those who advocate the

substitution of the present system

with an NJC often point to the allega-
tions of delinquencies attributed to
some judges, particularly those re-
ported during the last five years. One
should not disregard the pivotal point
that all these judges were appointed
prior to the commencement of the
present experiment of a judges’ colle-
gium making the recommendations.
It is true that the earlier practice,
which started in 1950, held the field

for more than four decades wherein a

singular authority (Chief Justice of the

High Court) exercised the exclusive

privilege to initiate the recommenda-

tions to the High Court. In exceptional
cases, such power was exercised by
certain Chief Ministers who were
strong enough to exert control over
the Chief Justices in the matter of ini-
tial recommendations. Barring such
exceptions, the recommendations
made by the Chief Justices invariably
passed through all the further stages
culminating in appointment. It was
when thé vacancies to be filled up
were many that the selection became
lax — then it was not very difficult for

{1 ApR M3
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an advocate to have his name recom-
mended either by the Chief Minister
or perhaps even by the Chief Justice
concerned. When the percentage of
such appointees increased, members
of the legal profession began to ex-
press their concern and distress. It
snowballed into a clamour for a re-
look at the existing system. The de-
mand for slashing the factor of politi-
cal influence in judges’ appointments

Only those names which the second
collegium approves can be forwarded
to the Law Ministryg, It:must be borne
in mind that the Central Government
at this stage is not bound to advise the
President of India to appoint the
names approved. It is open to the
Centre to send the names back to the
collegium of the Supreme Court for
reconsideration for any reason what-
soever. If the collegium , after reconsi-

A National Judicial Commission, which is
being mooted now as a remedy, would only
accelerate the proliferation of any
delinquencies in the higher judiciary.

became strident. It was in this back-
ground that the Supreme Court ruled
that the recommendation made by
the CJI should have primacy. The pre-
sent system of a judges’ collegium
came into being within five years
thereafter.

The foremost among the advantag-
es of the present system is that the rec-
ommendation is made through a
collective exercise of persons who
have undoubtedly the capacity and
competence to decide on the merits of
those to be recommended as judges.
No one can possibly dispute that se-
nior judges are the best persons to
make a judgment regarding the com-
petence of legal men to be considered
for judgeship. It is open to the Exec-
utive to point out the weaknesses of
those chosen. The collegium would
and must reconsider the suggestions
in that perspective and then take a fi-
nal decision.

This system does not preclude the
Executive from suggesting to the Chief
Justice even other names. The collegi-
um of the first level would undoubt-
edly consider such names also. What
happens practically is that by the time
the recommendations of the first-lev-
el collegium reach the second for con-
sideration, the Ministry of Law
collects details about those recom-
mended. The result of such enquiries
would be forwarded to the collegium
of the second level (Supreme Court).

dering the recommendations in the
light of the points raised by the Cen-
tre, reiterates its earlier stand and the
CJI makes the recommendation ac-
cordingly, then the Centre has to ad-
vise the President to appoint those
recommended.

In the last five years, the above sys-
tem has worked. I do not say that the
system is flawless, but by and large it is
better than those expetimented with
earlier. The present system was
achieved without makingany amend-
ment to the Constitution — it was
done through judicial interpretation.
The criticism against the present sys-
tem, among other things, is that the
interpretation made by the nine-
judge Bench of the Supreme Court re-
garding Articles 124 (2) and 217 (1) of
the Constitution is not in consonance
with the intention of its framers. It is
even said that the Supreme Court
grabbed the power of recommenda-
tion by overstretching the freedom of
interpretation in the decisions ren-
dered in the Supreme Court Advo-
cates-on-Record  Association  vs.
Union of India case and also in the Re-
Special Reference matter. But those
who plead for the setting up of an NJC
cannot overlook that even its forma-
tion would be contrary to the inten-
tion of the Constitution framers.

The present system can be im-
proved by resourceful and imagina-
tive Chief Justices, if they adopt new

ER: HINDIN
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measures to identify persons most
suited to be recommended for judge-
ship. As the Chief Justices in all the
High Courts are from outside now, it
might be difficult for them to identify
the best persons, at least during the
initial months of their tenure. One
serving Chief Justice has evolved a
practical measure to solve the prob-
lem. He requested his co-judges to
suggest names of those they consid-
ered worthy of recommendation. All
the judges responded and he included
the names in (what he called) the
“zone of consideration”. He observed
them individually and finally selected
some of them and put their names to
the collegium of senior judges of the
High Court. Why should the present
system be replaced by an NJC at all?
Why can the country not wait for a
reasonable period of time to lapse for
deciding on all aspects of the viability
and efficacy of the present system?
Five yearsare not sufficient to jettison
the present practice by pronouncing
that an NJC is a better substitute. The
U.S. system, or the Canadian system,
is now being quoted to support the
plea for setting up an NJC. We may
bear in mind that the Constituent As-
sembly had discussed those systems
threadbare and found them not ac-
ceptable to our country. In fact, some
of the judges of the U.S. and Canada,
when they visited India, praised our
present practice of selecting judges.
When I visited Russia with Justice A.S.
Anand and Justice Bharucha — two
former Cjls — we found that persons
of the judicial set-up there were ap-
preciative of the system of appointing
judges in India.

It appears that there is controversy
as to who should be made members of
an NJC. In all the suggestions in favour
of setting up an NJC, there is demand
for the inclusion of politicians. Once
this is done, the inevitable conse-
quence would be the smudging of the
already battered image of our judicial
institution. A National Judicial Com-
mission, which is being mooted now
as a remedy, would only accelerate
the proliferation of any delinquencies
in the higher judiciary.

(The writer is a former Judge, Su-
preme Court of India.)
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HE PLEA for setting up of a
Natienal Judicial  Commis-

sion (NICH as a panacea for
solving the problem of misde-
meanours or delinquencies of judges
of the higher judiciary, overloaks cer-
tain-realities. The present system of a
collegivm of senior judges recom-
mending the names for appointment
of judges to the High Courts, and an-
other collegium of seniorjudges of the
Supreme Court filtering such recom-
mendations at a second level was in-
troduced only in October 1998, when
a Beneh of nine judges of the Supreme
Court exercised its advisory jurisdic-
tion under Article 143 of the Consttu-
tion. The same Bench advised that a
farger collegium of senior juckges of
the Supreme Court receinmend per-
sons 10 be appownied as judges of the
wreme Court. By an earlier deci-
o, the Supreme Court introduced
the concept of primacy of the Chief
Justive of India in the matter of rec-
ommendations to'the higher judiciary
iSupreme Court Advocates on Record
Association vs. Union of India - 1993
(4 8C 4413 Vhase who advocate the
substitution of the present system
with an NJC often point to the allega-
tions of delinquencies attributed
some judges, particularly those re-
ported during the last five yeats. One
should not disregard the pivotal point
that all these judges were appointed
prinr 16 the commencement of the
present experiment of & judges’ colle-
givim making the recoromendations.
{1 is wue that the earlier proctce,
which started in 1950, held the tield
for more than four decades wherein a
singular autherity (Chief fustice of the
High Courty exercised the exclusive
privilege to initiate the recommenda-
tions to the High Court. In exceptional
cases, such power was exercised by
cectamn Chief Ministers who were
strong enough 1o exert control over
the Chief tustices in the mauer of inj-
tial recommendations. Barring such
exceptions, the recommendations
made by the Chief fustices invariably
passed through all the fuwrther stages
cubminating in appoinbnent, It was
when the vacancies to be fitled up
were many that the selection became
tax - then it was not very difticult for

A
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an advocate to have his name recon
mended either by the Chiet Minister
or perhaps even by the Chief justice
concerned. When the percentage of
such appointees increased, members
of the tegal profession began 1o ox-
press their concern and distress. i
snowballed into a clamour for a re-
look at the existing system. The de-
mand for slashing the factor of politi-
calinfluetice in judges’ appointments

Only those names which the second
collegiun approves can be forwarded
to the Law Minisiry, 1tmust be bore
in mind that the Central Government
at this stage is not bound to advise the
President of India to appoint the
names approved. 11 is open 1o the
Cenire to send the names back to the
collegium of the Supreme Court for
reconsideration for any reasun what-
soever. If the collegium , after reconsi-

A National Judicial Commission, which is
being mooted now as a remedy, would only
accelerate the proliferation of any
delinquencies in the higher judiciary.

hecame strident. It was in this back-
ground that the Supreme Court ruled
that the recommendation made by
the CJI should have primacy. The pre-
sent system of a judges collegium
came into being within five vears
thereafter,

The foremost among the advantag-
s of the present system is that the rec-
ommendation is made through a
collective exercise of persons who
have undoubtedly the capacity and
competence to decide on the merits of
those to be recommended as judges.
No one can possibly dispute that se-
nior judges are the best persons to
make a judgment regacding the com-
petence of legal men (o be ronsidered
for judgeship. 1t is open 1o the Exec-
utive to point out the weaknesses of
those chosen. The collegium would
and must reconsider the suggestions
in that perspective and thes take a -
nal decision.

This system does not preclude the
Executive from suggesting to the Chief
Justice even other names. The collegi-
wit of the first fevel would undoubr-
edly consider such names alse. What
happens practically is that by the time
the reconumendations of the first-lev-
el collegitn reach the second for con-
sideration, the Ministry of  lLaw
collects details about those recom-
mended. The result of such enquiries
would be forwarded to the collegium
of the second level (Supreme Cown).
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dering the recommendations in the
light of the points raised by the Cen-
tre, reiterates its earlier stand and the
CJl makes the recommendation ac-
cordingly, then the Centve has to ad-
vise the President 1o appoint those
recommended.

T the fast five years, the above svs
tem has worked, 1 do not sav that the
system is flawless, but by andlarge itis
better than those experimented with
earlier. The present system  was
achieved without making any amnend-
ment fo the Constiturion — it was
done through judicial interpretation.
The criticism against the present sys-
tern, among other things, is that the
interpretation made by the nine-
judge Benchof the Supremie Conrt re-
garcing Articles 124 () and 217 (1) of
the Constitution is noLin consonanee
with the intention of ity framers, 1t is
even said that the Supreme Court
grabbed the power of recommenda-
tion by overstretching the freedom ot
interpretation in the decistons ren:
dered in the Supreme Court Advo-
cates-on-Record  Association w
Unionof India case and also in the Re
Special Reference matter. But those
who plead for the sedting up of an NG
cannot overlook that even its fonma
tion would be contrary (o the infen-
tion of the Coustitution tramers,

The present system can be une
proved by resourceful and hnagina.
tive Chief Justices, il they adopt new

icial appointments

B K.T. Thomas
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Centre to elicit views on
& statute amendment bill

By Gargi Parsai \

‘NEW DELHI, APRIL 12, The Government oon
initiate talks with political parties to as ertam
their views on the 79th Constitution Amendment
Bill, which calls for debarring MPs and MLAs with
more than two living children from contesting
elections from the date the Bill is passed. The Bill
is pending in the Rajya Sabha since 1992.

The move is seen as an attempt by the Govern-
ment to test the waters, as it were, on an issue
which has been put on the back-burner following
vehement opposition by women'’s groups on the
ground that it will affect women most, as a major-
ity of them are not the decision-makers on the
size of the family.

Speaking to The Hindu, the Minister for Health
and Family Welfare, Sushma Swaraj, said the
Centre favoured the two-child narm, which was
in consonance with the stated policy of the Gov-
ernment for achieving a couple replacement level
of TFR (Total Fertility Rate) 2.1 by 2010 and pop-
ulation stabilisation by 2045.

“But there have been disagreements on the
Bill. During the formulation of the National Pop-
ulation Policy, there was no consensus on in-
centives and disincentives although there was
agreement on the target-free approach.”

If political parties are willing, she would bring
the Bill in this session of Parliament itself. On the
opposition from women’s groups, she said it was
for the political parties to build a consensus with
their constituents. But she was open to meeting
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any group or people on the subject.

‘No difference with States’

In a departure from the earlier stance of her
predecessors, Ms. Swaraj said she had no differ-
ence with State Governments coming up with
their own policies that do not conform to the
national policy. Several States, including Madhya
Pradesh, Maharashtra, Rajasthan, Andhra Pra-
desh and Goa, have evolved their own policies
calling for stringent measures to contro} popula-

tion. In Madhya Pradesh, there has been a case of |

a woman sarpanch being removed from her post

after giving birth to a third child. In some other !

i

States, a couple with a third child was deprived of |

official facilities for the third child. However,
none of the States have so far debarred members
of the legislative assembly from contesting elec-
tions or holding officials posts after having a third
child. Ms. Swaraj’s immediate predecessor, Sha-
trughan Sinha, had stated that the Centre would
hold back family welfare funds to States, which
deviated from the national policy.

Ms. Swaraj said 11 States were in a position to
achieve a TFR of 2.1 by 2010 and 12 States and
Union Territories had a TFR of 3. Eight smaller
States had a TFR of more than 3, but they were
not in a position to influence the population
growth in a big way.

Ms. Swaraj categorically said that injectable
contraceptives would not be brought into the
family welfare system unless it was established
beyond doubt that there were no side effects.

CHZE HINDD
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Our Legal Correspondent

NEW DELHI, March 31. — The Supreme
Court (coram, Babu, Quadri, Shah, Hegde,
Raju, JJ) today refused to vacate its earlier
stay on all religious activity at the undispu-
ted land in Ayodhya. It directed that the ban
would remain in force till Allahabad High
Court ‘disposed of the suits relating to the
disputed land where the ...
Babari Masjid once stood.
“On consideration of the | g
entire matter, we are of the :
view that the order made
by this court on 13.3.2002,
as modified on 14.3.2002,
should be operative until
disposal of the suits in the
High Court of Allahabad,
not only to maintain com-
munal harmony but alsoto | a.g
fulfil other objectives of ¢ %
the (Acquisition of Certain ; -
Area at Ayodhya Act, | 0!
1993) Act,” the Bench said. |
In effect, the court rejec- >
ted the Centre’s plea to vacate last year’s stay
though it actually disposed of the original peti-
tion filed by Mohammed Aslam Bhure seeking
handover of all the acquired land — the 2.77
acres under dispute and the undisputed 67.703
acres — at Ayodhya to the Army to prevent
any temple-building activity there. The court
did not entertain the plea that the land be en-
trusted to the Army. It ruled in favour of main-

mgh Coun uecides'on
title suita Thia woutd

status
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stay: SC

taining status quo obtained in March 2002.
Referring to its 1994 judgement in this con-
text, the court said it was clear that the even-
tual use of the adjacent land, the owncrship
of which now vests with the Central govern-
ment, would depend upon the outcome of
the litigation involving the disputed property.
“Thus the two acquired lands are intrinsical-

ly connected with one another and cannot be *

.= Scparated at this stage of
. proceedings for different
treatment during the inter-
regnum,” the Bench said.
The court said since the
status quo had been main-
tained at the site for over a
decade now, and adjudica-
tion of the disputes pend-
ing before the High Court
.. was approaching the final -
. stages, it would not be ap-
! | propriate to disturb that
i state of affairs. “If land is
. transferred to any other
i body or trust as provided
under Section 6 of the Act
at this stage, further complications may
arise,” it observed. “It is well known that
preservation of the property in its original
condition is necessary to give appropriate
relief to the parties on the termination of
the proceedings before the courts, and
therefore we do not think that this is ene of

Turn to page 2



VThe Iudlclary and the Leglslaturé —1I

By V.R. Krishna Iyer

CERTAIN lofty esy, in-
nocent of meas y rivalry,
must inform and illumine
the mutuality between the
Legislature and the Judiciary. Judge
power is central to the constitutional
order and the Legislature must deal

with reverence towards the Judiciary.

Judicial independence and immunity
are unassailable. This is fundamental.
At the same time, the House in large
measure has a representative charac-
ter and the court can never act as a
third chamber of the House, even
though it has the power to strike
down an unconstitutional legislation
and pronounce upon excesses out-
side the legislative chamber.

Having said this, our law lords
must know their limitations. The
power to interpret law and adjudicate
upon disputes is vested in the courts.
This must be unreservedly accepted
by the legislators and the Speaker.
There is no competitive spirit but fair
accommodation by each of that por-
tion of sovereignty which is assigned
under the Constitution to the other.
When the court addresses the Speak-
er, great respect must be shown — he
should not be commanded to appear
in court. The purpose of the judge is-
suing the summons is not to exercise
authority but to give an opportunity.
Once this aspect is understood, the
Speaker’s point of view, if any, may
be brought to the notice of the court
through the Advocate-General who is
a constitutional entity. The Secretary
of the Assembly can give the neces-
sary instruction and bring to the no-
tice of the House that its proceedings
are altogether beyond court purview.
There is an absolute bar to enquiry by
the court into the proceedings inside
the House.

Likewise, the freedom of speech of
the members inside the House is a
great guarantee of democracy. Free
debate in basic and what is said can-
not be censured by any curial proc-
ess. Judges are protected in their
conduct even inside the House since
they are beyond the pale of intra-mu-
ral criticism. When the conduct of a
judge comes under censure in the
course of a debate, the Chair must
pull up the member and expunge the
violative portion of the member’s ex-
pression. Unfortunately, when this is
not done, there is no specific provi-

sion in the Constitution to set right

the deviant. Can the court intervene
when its conduct is debated in vio-
lation of the constitutional provision?
This is a grey area. Again, it must be
noted that what is absolutely protect-
ed inside the House is freedom of
speech and to vote — nothing be-
yond. Suppose a member attempts to
murder and there is violence in vio-
lation of proper conduct, what hap-
pens to the offences so committed? I
should assume that the Speaker is the

accepted tests of what constltutes a
Tribunal, the speaker or the Chair-
man, acting under paragraph 6 (1) of
the Tenth Schedule of the Constitu-
tion has been held to be a Tribunal. In
Kihota Hollohon v. Zachilhu (AIR
1993 SC 412) the Supreme Court held
that the Speaker while exercising
powers and discharging functions
under the Tenth Schedule acts as Tri-
bunal adjudicating rights and obliga-
tions under the Tenth Schedule and
his decisions in that capacity are

Our Constitution desires mutual reverence
between the two institutions.

supremo and may summon police
help but beyond that, the court does
not lose its jurisdiction to try a mur-
der merely because the venue is the
House. Where lawlessness, departing
from the rules of conduct, takes over,
the law of the land and the authority
entrusted with the administration of
justice do not blink at the scene.
These are matters which Speakers’
Conferences must discuss and take
decisions, where judges and jurists
must ponder and consider solutions.
What our Founding Fathers did not
dream of are now becoming vulgar
realities. The law of contempt power
enjoyed by the House and the court
may be pressed into service up to a
point, but there is still need to exam-
ine the contra-constitutional devel-
opments, S0 that orderly
administration of the legislative and
judicial business may be ensured as
part of our civilised democratic order.

A source of functional confusion
relating to the Speaker vis-a-vis the
higher judiciary needs specific men-
tion. The Tenth Schedule vests in the
Speaker the power to decide on ques-
tions of legislators’ defection. When
he rules under the Schedule, he acts
as a tribunal and his finding, if ar-
bitrary, is vulnerable to judicial re-
view. The provisions in Article 6 and 7
notwithstanding, the court can exam-
ine the validity of the Speaker’s hold-
ing. A Division Bench of the Kerala
High Court, speaking through Na-
rayana Kurup. J., has eruditely ex-
pounded the law:

“By applying these well known and

amenable to judicial review. It was al-
so held that the concept of statutory
finality embodied in paragraph 6 (1)
does not detract from or abrogate ju-
dicial review under Articles 136, 226
and 227 of the Constitution in so far
as infirmities based on violations of
constitutional mandates, mala fides,
non-compliance with Rules of Natu-
ral Justice and perversity are con-
cerned. Therefore, the question
relating to the jurisdiction of the High
Court to entertain writ petitions chal-
lenging the orders of the Speaker now
stands concluded by the aforesaid
judgment of the Supreme Court in
Hihota Hollohon v. Zachilhu (AIR
1993 SC 412 supra) case wherein the
provisions of Paragraph 7 of the
Tenth Schedule which bars jurisdic-
tion of courts in respect of any matter
connected with the disqualification
of a member of a House under the
Schedule have been held to be un-
constitutional and it has been held
that the Speaker while passing an or-
der in exercise of his powers under
sub-paragraph (1) of paragraph 6 of
the Tenth Schedule functions as a
“Tribunal’ and the order passed by
him is subject to judicial review un-
der Arts. 32, 136, 226 and 227 of the
Constitution.”

The constellation of propositions
which crystallises from this long ex-
position may be presented as perva-
sive principles which possess
constitutional paramountcy. The first
fundamental is that judicial inde-
pendence never bends or bows be-
fore the Executive or the Legislature,
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\”le down by the nine judges’

Bench in the Judges Case. This doc-
trine puts the judges in their forensic
performance beyond the contempt
power of the Legislature. The judges,
in their curial capacity, are not an-
swerable to the House or its officers.

Second, judicial supremacy de-
rived from the Constitution and spec-
ified in Articles 32, 142, 136, 226 and
227 empowers the court under public
law to decide any case brought by any
aggrieved citizen against any order,
fiat or ukase emanating from any au-
thority in the House. The legality of
such a directive, if it operates from
any conduct of a citizen outside the
House, is amenable to judicial juris-
diction. However, if the action is tak-
en by the Speaker in the legislative
chamber, the court cannot sit in re-
view, the plenary authority being
vested in the House. Even here, if
what is alleged as the basis of action is
a privilege of the House or member, it
is open to the court to examine
whether such a privilege exists pro-
vided that the Assembly’s action in-
fringes, prima facie, a fundamental
right of the citizen.

Third, whatever is spoken (or voted
upon inside the House) is beyond the
power of the court to investigate or
adjudicate. The member’s conduct
inside the chamber is immune to ju-
dicial scrutiny. Fourth, even if a
member, contrary to the express pro-
vision of Section 211, does indulge in
improper speech, the corrective
mechanism is the Speaker, not the
court.

Fifth, when the court, in connec-
tion with any matter pending before
it, requests the Speaker for informa-
tion (or for the purpose of affording
an opportunity for explanation
makes a request) it behoves the
Speakerto respond in a spirit of coop-
eration. Sixth, the court shall hold the
Speaker and the proceedings of the
House in all solemnity. And seventh,
when the Speaker decides a matter
bearing on the defection law, judicial
review is integral to constitutional
law. The glory of our Constitution de-
sires mutual reverence between the
Legislature and the Judiciary in such
a manner that comity and camarade-
rie become the majestic modus viven-
di.

(Concluded)



~"Citizen’s ‘right to know’ reaffirmed

By K.K. Katyal

NEW DELHI, MARCH 14. The Su-
preme Court, it is certain, will
earn the gratitude of the people,
of the voters — the ultimate
sovereign — for re-confirming
their fundamental right to know
the antecedents of the candi-
dates, their possible criminal
past, assets and educational
qualifications, before the elec-
tions.

The Government had
abridged this right by amending
the election law, with the sup-
port of all parties, nullifying an
earlier order of the apex court.
That abridgment has been set
aside now.

The debate on this all-impor-
tant issue was polarised be-
tween the political
establishment, in its entirety, on
the one hand, and the judiciary,
the Election Commission and
the electorate, on the other. The
Government, along with the po-
litical establishment, may find it
hard to reconcile itself to the
latest verdict of the Supreme
Court. This was evident from its

decision to ca}l'another all-par-
ty meeti consider the new

situation. They would do well to
recognise the impropriety, if not
the futility, of persisting with a
course of action that was not
approved either by the people
or by the high constitutional
organs.

There was some confusion
about the Congress stand. The
all-party decision on July 8 last
was unanimous in rejecting the
Election Commission’s direc-
tive, based on the Supreme
Court judgment, requiring the
candidates to furnish details of
criminal antecedents, if any,
and assets, along with their
nomination forms. The claim
on unanimity was not ques-
tioned by the Congress. At that
stage, it wanted the election
process to be simplified and the
issues such as criminalisation of
politics to be addressed through
separate legislation. Later, how-
ever, the party veered round to
a categorical view — against di-
luting the order of the Election
Commission. That position was
confirmed now, with the Con-
gress spokesman, Jaipal Reddy,
expressing satisfaction that
their stand had been vindicated
by the lat/ist judgment of the

Supreme Court.

The issue involved is simple,
revolving as it does on the qual-
itatively different positions of
the Election  Commission
(based on the Supreme Court
order) and the Government —
pre-election disclosure of ante-
cedents and assets as against
post-poll declarations by the
elected candidates. Last year's
all-party meeting disfavoured
the first course, supporting the
second one. The amendment,
adopted by Parliament later,
with remarkable promptitude,
incorporated the all-party
stand. As against these two
steps backward, the all-party
conclave took half a step for-
ward — by proposing a bar on
contesting elections by persons
against whom charges have
been framed by courts in two
separate cases of heinous crime
as against the provision in the
Election Commission order,
barring those with two years’
conviction in a criminal case.

The judicial utterances at the
preceding stages were highly
significant. For instance, the
Dethi High Court, in November
2000, held that “for making a

right choice by election in re-
gard to candidates at the elec-
tion, it was essential that the
past of the candidate should not
be kept in the dark as it was not
in the interest of democracy
and well-being of the country”.

The Supreme Court, in May
2002, dealt with a contention
“that elections in the country
are fought with the help of
money power, which is gath-
ered from black sources and,
once elected to power, it be-
comes easy to collect tons of
black money, which is used for
retaining power and for re-elec-
tion”. At another stage, it said:
“The little man of this country
would have basic elementary
right to know full particulars of
a candidate who is to represent
him in Parliament where laws to
bind his liberty and property
may be enacted”.

Or “the Voter’s (little man-ci-
tizen's) right to know antece-
dents, including the criminal
past of the candidate is much
more fundamental and basic for
survival of democracy. The little
man may think over before
making his choice of electing
law-breakers as law makers”.

CPI hails S /verdlct on electoral law

By Our Special Correspondent

NEW DELHI, MARCH. 14. The Communist Party
of India today suggested that all political
parties and Parliament “gracefully accept”
the Supreme Court judgment striking down
the amended electoral reforms law.

The party general secretary, A.B. Bard-
han, said here that its MPs had moved
amendments in Parliament which were ne-
gated. “Voters have a right to know their
candidates. So be it. Let information be
supplied about the candidates’ criminal an-
tecedents if any, assets and liabilities and
educational qualifications at the time of fil-
ing nominations,” he said.

The party argued that since no distinc-
tion was made in the laws between criminal
acts and those arising from agitation on
peoples issues that candidate should be al-
lowed to state also the nature of the offence
for which there was a case against on him
on her. And no returning officer should
have the power to disqualify a candidate, as

was provided in the earlier Election Com-
mission’s order.

Briefing correspondents on the outcome
of the party’s national executive here earlier
this week, Mr. Bardhan observed that the
work of Delimitation Commission has
caused serious apprehensions and created
complications in several states.

While welcoming the constitution of the
commission, the CPI expects more trans-
parency in its work and more public hear-
ing so that people get adequate
information. It said the associate members
in the commission should be really associ-
ated in its work.

Giving details about the Bharat Jan Ja-
gran Yatra during April-May, 2003, Mr.
Bardhan said the party leaders would head
five main “jathas”. The party’s national sec-
retaries, D. Raja and Atul Kumar Anjaan,
will lead one jatha each on April 8 from
Kanyakumari to Delhi and Moirang-Imphal
to Delhi.

Amarjeet Kaur would lead the Srinagar-

Delhi jatha on April 23, while the one from
Goa would be led by Govindrao Pansare
and another from Mumbai would be head-
ed by former MP, Nagendra Nath Ojha.

All along the route, the party has planned
50 big railies which would be addressed by
all-India party leaders and about 400 town
and village public meetings. The party will
also approach other Left and democratic
parties and prominent citizens to join the
public meetings and receptions along the
way. All jathas will culminate in a rally at
the Talkatora Stadium here on May 9. The
purpose of the rally is to counter the BJP
and the Sangh Parivar's “vicious commu-
nal, fascist ideological, political and cultur-
al offensive which divide our people, and its
virulent economic offensive which serve
the interests of domestic monopoly, and
foreign MNCs,” the party said.

Meanwhile, the CPI(M) has said that the
amendments were perfect and the party
would consult other political parties before
moving ahead.
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‘VOTERS RIGHT TO KNOW IS FUNDAMENTAL

SC rules

¢

7 unconsti

~Our Legal Correspordent *

NEW DELHI, March 13. - The
Supreme Court {coram, Shah,
Reddi, Dharmadhikari, 1) today
declared the electoral reform
amendment unconstitutional and
ordered status quo on voters’
right {0 know be restored on the
bases of its May 2002 judgment.

The court Today struck down
Section 33B of the Represen-
tation of the People Act, 2002,
and restored the earlier order
{coram, Shah, Singh, Sema, 11,
making it mandatory for candi-
dates o reveal details of their
assets and liabilitics, educational
gualifications  and  criminal
records when filing their nomi-
nation papers.

“Sec 33B of the RP Acy, 2002
i violative of the pwphzs right

to information 4nd Ary Q(l) of

the Constitution,” said Mr Jus-
tice MB Shah speaking for the
Bench. “On the question of deg-
laring of assets by a candidate
and his spouse after the election
results, these have to be filed at
the time of filing nominations,”
Mr Justice Shah said, adding that
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oll reform
itutional

hat it means for candidates

CANDI ATES to file ar atfidavit along with nomination papers
disclosing

figse, dCLnI
¥ Whether ihc;cm

ate has been convictodi quitted, dischuarged

ifdt\ygnmim i} affence @ the past - iV any, whether be b hlmn

hed with ;mprmmmc wor fine

™ Prior 1o six months of filing nomination, whethee the candidate is
Catcused Inany pending cuse, or am o ofivnce punishable with
unpusumucm Icr mmcznsux rore. and iow h:ch h(m,g M amed

. 'Ihe d\%(’s (lmmombie mov: shi

hmk h damcs uLl at

candidate aod of hissher spouse and that of dependents,
W Liabilities. if any. pamwldrix whether there ate any dues of any
“public finaocial nstitution or government duos
| The educational q':dhfuuom of the candidate
Willfu} refusal 1o e wn affidavit can he aaronind b rejection of
nomination;, and substantial and williol nondisclosice can be
grouad for, suhsu}ua ot disqualiticotion and prosceution for perjury.

SUrest
demo-

“public seruting was the
meats of cloansing o
crafie governing systen

The court directive ashed the
Edcction Commussion 10 issue 4
fresh notification i this regand
which will operate prospectively
and nat retrospuetively.,

The court suid the amendment
passed by Parlisment s cleanly
hevond “legistative compeience™

Mbore reports on page 6

and does not prss the Tiest of
consttotonuhiy . s because
the Jegsintion mposes 0 com-
plote ban on disclosnre of infor
mtien 1o volers aout a0 can
didite, the Beoeh observed i
parate bt concurneg fudenionis

The vators right toamformadion
wirs viiadty haked to the g (o

Tarn to page 2
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undamental ughta inour
F(omtutuuan are- enforceable

ugainst the State and its
instrumentalities. They cannot be
enforeed ggainst individuals and
private entities, There are. excep-
tious dike the practice of untough-
ability, denial”ofadmission to
shops,” public: restaurants, -hotels
and places of public entertainment
on grounds of race, religion, caste
or sex. These provisions are enfor-
cenble also against private indivi-
duaks, But the general position is
thut private entities which would
inchide business houses are not
bicet to the discipline of ‘fun-
amental rights,

Universal corruption

there is a schoobof thought that
wvan pon-Stite bodies and institu-
tons and. entities which perfonm
functions of a .public. nature or
whose activities ‘are quasi-govern-
mental should be included in the
definition of “State™ and thus
brought within the net of the
fundamental rights - chapter, . For
oxample, private entities which are
erizaped i utilities like generatjon
and supply of electricity, or en-
vaged in banking or whogse activi-
ties and functiony have repercus-
stons on the  community,  This
thinking is based on the functional
theory, If the definition of State is
amended and business “house by
appiving the functional test are
brought within the net of Part 111
ol our Constitution gusranteeing
leadamental rights then  they
would Bave to comply with and
observe the fundamental rights
which would be enforceable again-
st othem. For example, business
crterprises would be subject to the
suarantee. of -Equality and non-
discrimination in employment.
Workers would be able o enforee
thair night 1o freedom of expres-
sion and their right to form rade

mons and  dssociations  as a

md inental right against their

vinployer. Another consequence
would be that the provisions regar-
ding resesvations in public employ-
ment in favour of Scheduled
Caustes and Scheduled Tribes and
Other Backward Classes would
b be attracted.

1he matier was debated in the

“By SOLI J SORABUJEE "

1upuon is its universality and ab-
ove all,'its impartiality, Corruption
is not guilty of discrimination on

- the-ground of rage, teligion caste,

creed, colour;language or.sex. Itis
universal. Corruption hits every-
oneinevery walk of life.
Unfortupately it is not yet rea-
lised that corruption’is not:merely
a matter of aggrandizement of the
corrupt official or the individualy
who are its beneficiaries. Corrup-
tion is the antithesis of good gov-
ernance. The eonsequences of acts

of corruption are not confined o

the giver and taker of bribes who

are both contaminated but affect

the general community. In a coun-
try where the choice of priorities
and projects is motivated by cor-
ruption the country’s genuine dev-

clopment pnontzcs are sacriticed.

echelons and’ regretfully have not
even spared-the Judiciary in some
cases. This perception may “be
wrong, itmay be unjustiiied. but it
is widely. held: Rules af conti-
dentiality do not permit me to give
you details but T can sav thut this
perception about the  business
community is not entirely unfoun-
ded. Therefore the business com-
munity has a special role to play i
ensuring good governance and
redecm ity image, One of the
major wayss of doing it s by

" whelcheartedly combating corrup-

o without any ity and buts,

On the subjear of “combuting
bribery” OECD has made nteres-
ting recommendatons. Y oo
quote someof them:

L. Enterprises should aot ol
nor give into dumzmb o pay

For example, securing large lucra-

tive contracts having huge
financial implications for useless
and unproductive projects,

Redeeming image

Cortuption is a potent source of
violation of human rights, espe-
cially the cconomic and: social
rights of the people. By diverting
scarce resources 1o low-or non-
prioritics, corruption is in large
part responsible {or the neglect of
basic human rights such as:food,
health, shelter and education,

The corrupt officials -and busi-

14 Mag 2003
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public officials or the employess of
business partners.any portion of a
contract payment. They should not
use subcontracts, purchase vrders
or consulting agreements as means
of channeling payments to public
officials, o employees of business
partners or to thoir rolatives or
business associates,

. Enterprises should enhance
thn transparency of their activities

in the fight against briberv and

extortion, Measwes couhd Include
making public: commitments ag-
ainst bribery and extortion and dis-
closing the management SVSLeTs

""‘TEsnl

TS-I1

those who misappropriate s
Spatronage.. they are orew
news,  anethical nomis wi

desizoy the very jubric of a soci
" {emphasis aupphui)

The tragic fact is that the

cause of absence of good go
nance ts that we are facing an w
erisi of moral leadership.
search in van for a person in
wortd of polities and business
in public lifc who embo
esscatial ethical values and o
i provide inspivation and g
anee to the people. We had
such person in the world of pol
and  public lite.  Javaprak
Nurain, He departed from
mibst way back i 19787 Unfo
patcly his mcssage and fegacy
pot beon transmitied o fw
rutions, Two months ago
fost another great individual, N
Fafduvada. He was fearless fip,
{or freedom and probity m pu
iife.

Corruptton Is The Antithesis Of Good Governance

don

{rying need

foe creatton of g Coorrapt
row” pubiie mihicn depends on
Budding up o moral capa
within individuals, communi
and \ndwt institutions, Unl‘u
sy we e tnies when 1l
LnG o e wad ooy 1o
our Humaluyan peaks. when
colitical sstem s more ering
4 hvpocrites per capita tha
G e anstory, |
sathetic that w sizeable numbe
v faw mukers i Parliamen
Stote fepistatures have colou
crinmmd  backgrounds, [t
Cdistressing that such persons
Hepporte d and fanded by busii
they vun el

OUT

nivises beciause
thegeods.

The cving aced i the
mibannium is for men and wor
who will refentlesshy struggle

it the onslought of materia
and corruption, personalities
are sound and profound enoug
aenarate cthical ddeals wi
aadiate trom them as a foree
wnpart 4 fresh imrellectuad, etb
and spiritual dimension to
derrocraey by which we swear
Basnt it for forcigh consumpt

May L orecall the wise words
Fouis D Brandeis, the great A

fey tedees TDemoeraey o

P
2. T 0.



Jtunctions of a public” pature or

whose activities are ‘quasisgovers

mental should be included in the
 definttion of “State” and thus

elopmef

brought within the net of the ]

fundamental rights “chapter, For

example, private entities which are

engaged in qtilitics:like gengration
and supply.of- electricity, or €n-

giged . in - banking or whose activi=.

tics and functions have repercus-
sions on_the community. This
thinking is based on the:functional
theory, 1 the definition of State is
anended and business house by
applying. the functional test are

brought within the nerof Part 11

of vur.Constitution guaranteeing
fundamental . sights then “they

would have to-comply with and-
observe sthe Fundamental rights

which would be enforceable again-
st them. For example, business
enterprises would be subject to the
wantee of - Equality and non-
umriminatimx in-employment.
Workers would be able to enforce
their right to freedom of cxpres-
sion and-their right 10 form trade
witons  and associations as a
fundamental right against their
cmpinycr Anuother consequence
would he that the provisions regar-
ding reservations in public cmploy»
ment in favour of - Schedaled
Castes and Scheduled Tribes and
Other Backward Classes would
also be attracted.
The matier-was debated in_the

datibesations of the National Com- 7

mission (o Review the Working of
the Constitution {(NCRWC), The
Conmission - in 18 “report has
reconimended that the definition
of Stute the Constitution be
wnended o incfude “any person in
ation 1w such of itsfunctions
which are of a public nature”. In-
cudentully the UK Human Rights
Act Y98 contains a  similar
PFOVISION.
 The sad point is that the recom-
mendaions ‘made in the Report
frave net been debated in Parbs-
meat or other public fora. The
Commission. was ¢riticised - and
vordemned even before it com-
Cmenced s work, The members of
the Comnussion  were  called
names and deseribed as sheep in
wulves clothing. But these critics
are sifent about the réport and its
reeonumendations.

I is imipossible to speak of social
responsibilities and good
governaned . without ‘mentioning
corruption, 1 subject which has
been debated and discussed end-
lessly ad-nanseum, Ethical norms
and vahies cannotl medmm,tuﬁv
exist in a society which is riddled
with corruption: The only thing

that con I cand in Favaase of e

For-example, securing large lucra-
tive . scontracts - having  huge
financial implications for useless
and unproductive projects.

Redeeming image

Corruption is.a potent source of
violation of human rights, espe-
cially the economic and social
m,hts of the people. By diverting
scarce resources to low or non-
prioritics, corruption is in large

puri responsible for the neglect.of |

basic' human rights such as food,
health, shelter and education,

ness erterpnses which ure the be-
neficiaries of corrupt transactions
are violators of human rights and
should be treated and dealt with-as
such, They should -be socially
< ostracised.

For heaven's sake do not invite

ministers, officials and politicians
and industrialists who have earned
@ well deserved reputation for
carruption to inaugurate -schools,
hospitals and charitable founda-
tons. The first and foremost
obligation and résponsibility of
business enterprise is not to indul-
ge in and encourage corruption.
There should be no recourse to the
alibi that since others are in the
corruption_game why should we
abstuin and suffer cumrmru.llh

There is a persistent perception
that business people and industria-
lists are Jargely: responsible for
encouraging and perpetuating
corruption, Tax officials are offer-
ed irresistible inducements for
passing favourable orders. Munici-
pal authoritics are bribed by real
estate-walas for fudging FSIs and
pdsslmz plans in utter contraven-
tion of the laws thereby making a
mockery of town planning and
Lkvdopmt,nt These sinister forces
| SN - .- oy ERC

1+ MAn

The corrupt officials and busi~

.

253

public officials ur the ¢ mp]m ces ol
business partners uny pmtum of g
contract payment. They should not
use subcontracts, pumhm ordees
or consulting agreements as mcuis
of channeling pavmenis o public
officials, to employees of business
partners or fo their relafves or
bumm 88 associutes,

2. Enterprises should cobance
zhe‘ transpagency of their activities
i the fight against: briberv und

“extortion. -Measures could inchude

making public commitmons -

‘ainst bribery and extortion and dis-
closing the. management sysiems.
the company has adoptod w order

-t0 - honourthese: commitments.

The enterprise should also loster

copenness and  dindogue with the

public s o fin
awarcness of and oo
with the fight agaas beibes
extortion,

3. Enterprises shall not muke
iegal contributions to candidates
for public officc or ta political
parties or to other politicud KE St
sations. Contributions shouh! ndly
comply with public dsclosury 1e-
quirements and should he
ported 1o senjor management.

In the present climute alt i
would appear to be a foolish fanc
and a Herculean task. But that tusk
has 1o be undertaken in carest i
we are really serions about tickling
the cancer of corruption which
corrodes the moral fabric of every
society, and ultimately leads to it
decay and disintegration.

May 1 refer 1o cortain extracts
from the Report (1999) on I'he
Crisis of Governance” prepared by
the Mahbub Ul Hay Human
Development Centre:

VIt is a cruel injustice when the
economy i continually raped by
corrupt officiuls and politicians by

TR
‘an

A

ERTA

HA

Pickvada, Fle wis fearfoss fig
oy freedom anu probity in pt
e,

Crying need

The creation of a “corrupt
e public mificn depends on
HSudding up ool moral capu
within individuals, communi
and - soeial mstitutions. Unfo
mu v owe Hve i tioes when
O men mgt wullie!l o A
Lour Hmwlu_\.xn peaks, when
spoitent wstem his more crimi
caned fivpocrites per capita thay
i tme 19 our hMm\ I
“pathetic that a sizeable numbe
our law makers i Parliament
Suae legislatures have colou
oriminal backgrounds. It

I distressing that such persons
i rsupported-and finded by busir

houses because they can deli
thegoods,

The crving need in the
mitbenmiam is for men and won
who will relentlessly struggle
dinst the onstaught of materiali
a-corruption, personalitics w
are sound und profound enougl:
generate ethical  ideals wh
cudite frony them as a foree o
fpart o tfresh intellectual, ethi
and spiritual dimension o o
derrovcraey by which we swear
Sasar i tor Toreigh consumpli
Mz:_‘x‘ Lol the wise words

[owis D Brandeis. the great An

AR Judge: ~Demacracy-in 3
sphiere s i senious undertaking.
demands... more exigent obe
cace to the moral. law than 4
sthor toros of zovernment™,

‘ do Lamy rominded

wmcditing remurks of

Wagendta Prasad in the Coastig

e Assably o November |

1949, He said: ~India needs tod

nothing more than a set of hone
men who will have the interests

S country before them, 104

senple wihe are clected g
wpable and men of chacter w
”x:u{\. thoy would be able

mahe the boest even of a defecti
Uoestitation. I they are kacking

Lese, the Constitunion cann
Auly e tountiy.” These wore
e ipsislence on PUISORS

shirncter and integrity, thelr ris
sed resonance, have o compells
soleancee today,

i secms that we have banishe
these ideals and regard them asth
slly slogans af impractical peopl
fewday we are paving a heavy pric
for dhat bamshiment. Qur endea
S st be o sliow re-entny ing
s pablic fives and into the worl

of frade and commerce of th
wleals of truth,  honesty o
Jdovenay,
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FUNDAMENTAL RIGHTS
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he framing of trc; India’s

(nn.xmumm was a formid-

able challenge to our Found-
ing Fathers. Despite numerous
odds and difficulties such as the
widespread riots in the aftermath
of partition, the assassination of
Giandhip and the Telungana move-
ment, our Founding Fathers have
accomplished their task in o pe-
riod of twa years, eleven months
and 17 days from the time ir first
met on Y December 1946 10 the
vonclusion of its monumental en-
deavour on 26 November 1949,
According to the eminent Amert-
can writer and social historian
Granville Austin it was “perhaps
the greatest political venture since
that mwumud 0 Phllqddphu
in 172\

“Ethical elements . e e

Our Founding Fathers made a
conscious deliberate choice. They
decided 1o adopt democracy or

rather the demoeratic way of life
as the basis of our Constitgtion,
They were aware of the deawbacks
and ditficultics. involvod in a de-
mocratic system. However despite
the temptation of quick solutions
and short term spectacular resufts
offered by an authoritarian system
they preferred democracy and
rejected the theory of total State
control and dommation, They had
firm belief in ndividual freedoms
which were incorporated and pua-
rantecd as fundamental rights in
our Constitugton. The C haplu on
fundamental rights occupied 38
days of the Constituent Assembly.
There was not much difficulty o
counciating fundamental rights,
However no freedom can be ab-
solute and unregulated. Individual
frecdoms have to be reconciled
with the farger imerests of society.
There has to be a fair acconimo-
dution hetween these two compe-
Lng micrests.

The vexed problem was about
the nature and extent of restrie-
fions which may be imposed on
the exercise of fundamental rights.
After extensive debate and discus-

art bt veas cbosddd ol ehae el

4

tionale underlying the restrictions
has an cthical content and that
entails ethical obligations and so-
cial responsibilities apart from the
fegal sanctions contained in the
restrictions imposed.

Today good governan®e has be-
come a buzz word, Several semi-
nars have been held on the sub-

< jeet. In the maze of talks and lee-

tures on this subject we must not
lose sight of the central fact that
good governance is not the ox-
clusive domain or obligation of the
State. Business enterprises and
large corporations are alse obliged
e play a role in ensuring good

governance because they wield |

vast powers and discharge func-
tions which have repercussions on

the community. Power carries ibs-

Duties latd down in our Consn-
tution, in my view, every right has
implicit in it an obligation or a
duty. In short every right gives rise
to a corresponding duty. This
thought was beautifully expressed
by the our Father of the Nation,
Gandhiji: .1 learned from my
illiterate but wise mother that all
rights to be deserved and preserv-
ed come from duty well done.
Thus the very right to live accrues
to us when we do the duty of
citizenship of the world. From this
one fundamental statement, per-
haps it is casy enough to define
duties of man and woman and

correlate every right to some

corresponding duty to be first
performed...”

Whiter Lippman. the renowined
American political commentator,

ponsibilities and that entails
obligations. You may well ask,
N : : i

%
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obligations to whom? Primarily to
the  community and o the
workers,

Part 1V of our Constitution scts
out Directive Principles of State
Policy. They embody the poals and
;dm}\ [nr m.kan our country a
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pw;nctcd the same thought when
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hc said: “For every night that you
chcri%h you have a duty which you
must fulfil. For every hope that
you entertain, you have a task you
must perform. For every good that
you wish could happen ... you will
have to samhce wur wmiurt and

s ab SOp

Social Respons:blhtles And Obhgatxon Of Business Houses |}~

ing of the world ut{n ade
merce is that ethical <
ations and social respos
are frrelevant. What 18 o
demand and supply anc
forees in a competitive
The main motivation

prevalent temper of the |
for accumulation of we
power and iofluence wit
slightest regard about th
emploved. By and Jarg
from honourable exeeptic
I5 e acceplance of sock
sibhibitics and moral ohiig,
majority of business pors
bram-washed themselves
unshakuble rchgious be
becanse of the existing
tion of faws_and the wi
prevalence of corruption
els, it is not possible or 4

. prafituble i carviey vn

business 1o comply with 1.
cable faws and regulution:
fore the notion of dis
social responsibilitics ap
them meaningless and qu

Social practices

This as totally unuace
{The actious of a busine
prise or an industriad hous
definite impact on other
of civil sacicty) Tack
merctal morality consy
maladministration whicl
antithesis of good wov
There s po reason in pro
exempt the business col
from the discipline of
norms und standards reg
be observed in adminisira
in the public sectors

s however reliesbing
that enlightened compa
moving away {rom the s
that the sole purpose ot ba
to make protis, Hos reah
business cnterprises mu
prove U liosls of 1
in which they operaie i
be alive to their hun
obligations. Profits are
o the survival of the en
but must not override the
all the stake holders,

tom
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decided 10 adopt demwweracy or
rather the demoerstic way of life
" as the basis of our Consttation.
They were aware of the deawlagks
anud difficalties. vobeed in a de-
mpcritic system. However despite
the tempaation af guich salutiong
and short term spectacular resielts
affered by an authoritram sysiem
they prefersed democracy and
rejected the theory of il State
contral s somination, They bad
firm beliel in individual freedoms
which were incarporatec and mei-
ranteed o fundameneal rights ia
our Coastitation. The Clapier oa
fundasmental rights ocvupied 38
daps ol the Congtituent Assembly,
There was oot much difliculty in
enencapling fundansencal nighis.
However o freedosn can be ab-
“ute ot usirepulated. Individusl

edoms have 10 be reqoneiled
with the Iaeger interests of socicty.
There hus to he & fair aoconma-
dation betwoen thess two compe-
Lo Tl TS,

The vexed problern was abwant
the msture amd extent of restric-
tiovns which may be imposed va
the exarcise of fumdumental righis,
After extensive debate and discus-
ston it was decided that fanda-
muntal mghts would be subgect m
reasimable restrictions in the inte-
rest 0f the generul public

Une of sueh individual (reg.
s i pearanived by Article
NN} vy, the tuadaase sl
THERT Lo pracuse any prodissiun, ur
1 3Ty aiv iy oovupation, trade
o Dusiness.

Consequently restrictions cam
he impeved om boxiness enter-

wies. Tuke the case of conrpandes
manulacturmg drugs. Ome of the
AN restrictions that can by bn.
mosed is that the drees mano-
factured must not be spurious,
must conform o certan stundurds
in the anterest of the health and
well-being of the consumers and
the generat public. Whyt Because
i is unethical, it is wrong o impair
the, health of persons by sebling
them harmiul products in order 10
make profits, Take ancther exum-
ple, Industries which cause serious
environmental damage by dischar-
ging effluents into u river or &
strearm or inta the soil or b emis-
sion of gases which pollute the
atmosphere can be subject to
stringent restrictions in order o
prevent atmeospheric pollution.
Aguin the reasen is that il is un-
sthical, it is immoral ey impair the
health of the community by such
business sctivities, The point ]
wish 10 emphasise & that the ra-
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obligations to whom? Prowagily to

the  commuomity snd e the
workers

Part 1% of our Cunstitution wets
oul [lerective Principles of State
Palicy. They emdauly the goals and
wleals for making our country i
true welfare state i the right
sense. Pirective Principles are not
directiv enforceabde e e court
but wre nongtheless “fundumental
i the governince of ouar coapy”,
So the enncept of good pyvweradn-
cu s vnplitt w our Constitation.
The Directive Principdes wlich are
relevane and inportant fue busi-
nesy houses and corparatkony inter
abia are (1) " thal there 15 equal
pay for equad wark Jor bath men
and women™, and {0y "tha the
health and strength of workers,
men and women, and the sendge
age of childeen are not abused:
and the provision for a living wage
for workers. There can te no good
goverance f Directive Principles
ure flouted and neglested, B is the
obligation and responsibility of
business enterprises 10 comply
with these Directive Principles
which  also  contain  ethica)
clements.

Frevalent temper

Our Constitution for the first
time in 1976 introduced the coa-

- eept of fuadamental duties. Arti-

cle 51-A fays down certain funda-
mental duties for citizens. R ks
elegently drafted. One of the
duties is “to protect and improve
the aatural eovironment”, Duties
clenrky entail obdigutions, Conse-
quently protection and preserva-
tion of environment is o vital aon-
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he said: “For every ngght that wu
cherish you have a duty which vou
must fulfil. Foar every hope that
you enteriam, you have i task you
m perform. For every good that
vou wish could kagpen ... you will
tusve 1o sarifice your comfost and
ease. There is pothing for nothing
any kwger™.

The 1 Inveesal Dhoclucden of
Human Righis (%48 (UDHR).
which is regarded as the Magna
Carta of Mankind, recognise the
vital ik hotween human rights
and vorresponding  responsabiliy
enlaibed in the exerene of one's
right. Let me quode Article 29 of
the Declaration.

“1 BEveryouwe had duties o the
community in which alone the free
and full development of his per-
scmakity is possible.

It &s ndw recognised and accep-
ted that whilst we mav aim ae the
greatest amount of freedam possi-
ble, it 45 abso neoessary o deselop
the fulkest sense af responsibility
that will allow that freedom itself
to grow. Freedom withaut gocep.
tance of responsiblity <in destroy
the frewdom itself, wharcas when
rights and responsibilities are bal-
anced, then freedom is enhanced
and a beiter world can be created.
Proper synthesis of human rights
with human responsibilities is
essential Tor effective realisution
of the rights of the human family,

It cannot be disputed that the -

business community i3 & very im-
pOrtant Regmefit in any demo-
crutic souicty based on market
cconomy. Consequently business
enterprises, by reason of their
uctivities and functions, ure under

A TEEURITIONRS T TR
fore the motion of dischary
socinl responsiolies appear
them meaningless and quisors:
Social practices

This s totally unaceeptal
(The actioms of & Dusiness cn
prise oF an industninl hnuse ha
definite impact on uther segme
of vk soviely.) Lack nf
mercial morality conatitules
maladavinistration which s

Santithesis of pood governar
© Fhere is mo reasan 1 principlt

excmpt The hosiness comm
from the discipline of eth
normas ankd stimedigdy reguired
be observed in adminisieation
in the public seetors,

Jtis howeser, refreshing o b
that cnlightened  eompimies
i g gway {rom the asssmpl
that the wole puapose of busines
1o make prodits, [t és reabwed t
Busingss colerpriscs most a
improve the health of the woci
iy which they operate and she
be slive 1o thew human rig
obligations. Profits ure import
tu the survivat of the enterpe
bur must sk onerrde the needs
alt the stake holders, wiich
clude shareholders, emplove
CUMNINK TS, SUPPBES, commuil
oer nlaner sl o heie Ineey
ingly business leaders and mal
grrs are sluwly comug suunsd
(e view that sucially eapsansi
paactices. enhance Yopg-term p
Glability and competitneness,

Reference muy useluby be
in this contest to the Organisaz
fue Bevnomic Co-operating a
Desebopaent (OLCDH) which |
provided guidelines for mulan
ional emlgiprisas. The gudelin
prowide principles and. stataan
of pood practce consistunt w
apphcable lows, The general |
licies af the QECD inter alia
dawnr thit enterprises “shod
cemtribute 0 connamic, sncial
environmental progress with
view (o achieving sustainable 0y
clopment; respect the hum
rights of those sffected oy th
etivities consistent with the
government's internationa! oblig
tions and commitmenes” The
are encouraging develupmen
and should bocome the gene,
rorm. [0 indicates thiut busing
enferprises must comply  wi
human rights obligations. For
ample, avoidance of discrimee
tory practices in the maile
ermployment; respecting the rig
of the employees to form s
union and other sssocintions; pr
venting exploitation of childeer
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THE MANNER IN which the Uttar Pradesh State
Assembly Speaker had acted,in not allowing
even a customary discussion on several motions
of importance, including the motion of thanks
for the Governor’s address, the State budget and
the motion of no-confidence moved by a com-
bined Opposition in the State Assembly runs
counter to the norms of parliamentary democra-
cy. The adjournment sine die of the Assembly
session even before the Opposition could realise
that such important matters of business of the
House were being put to vote is not just an af-
front to the established procedures that guide
the functioning of the House but also an indica-
tion of how partisan the Speaker, Kesrinath Tri-
pathi, could turn. The abrupt adjournment of
the House, just hours after the Opposition had
moved the no-confidence motion and without
even waiting to go through the formality of con-
vening the Business Advisory Committee (the
appropriate forum to decide on the schedule for
debate and voting on the motion), hence, is vio-
lative of the House procedure. For this very rea-
son, it is now imperative for the Governor,
Vishnu Kant Shastri, to instruct the Chief Minis-
ter to convene a session of the Assembly and also
ensure that the House proceedings are conduct-
ed according to established norms and proce-
-dures. This has become important because the
adjournment of the House soon after the no-
confidence motion was tabled has raised a doubt
over the Government’s majority support.
While the demand by the Samajwadi Party
along with the Congress and the Left parties in
Parliament for dismissal of the Mayawati Gov-
ernment is without basis (for the BSP-BJP com-
bine has not yet been reduced to a minority in
the Assembly as of now), it is necessary for the
ruling combine in Uttar Pradesh to demonstrate
its majority in the context of the happenings in
the Assembly. The move by the combined Oppo-
sition in Uttar Pradesh to seek the Governor’s

/ \v

intervention to ensure that the Assembly sesgion
is convened immediately is indeed appropriate
in this context. Ms. Mayawati’'s actions in the
past few months, beginning with her moves to
effect splits in the Congress Legislature Party as
well as in the smallexr outfits such as the Apna Dal
(after a section in the BJP raised the banner of
revolt against her continuance as Chief Minister)
and rewarding such dissidents with ministerial
berths, had even otherwise eroded the legitimacy
of the dispensation considerably. The concerted
moves by the Opposition including the coming
together of the Congress and the Samajwadi Par-
ty in the State in recent weeks and indications
that a section within the BJP Legislature Party
was willing go against her in the Assembly had
raised doubts over the combine’s strength in the
House. The no-confidence motion, moved in the
immediate aftermath of revelations (in the form
of videotapes in which Ms. Mayawati is alleged to
have exhorted her party MLAs and MPs to part
with a portion of their spoils from the funds at
their disposal under the MPLADS) had assumed
significance for several reasons. The move to
bring the Assembly session to an abrupt end rais-
es serious questions in this larger context too.

Be that as it may, the unruly scenes enacted by
the members of the Samajwadi Party in the two
Houses of Parliament in the wake of the devel-
opments in Uttar Pradesh too need to be con-
demned. While the Samajwadi Party MPs were
justified in raising the developments in the State,
the manner in which they went about doing that
was indeed unseemly. By raising their decibel
levels and indulging in such acts as was done by
the party MP, Akilesh Singh, on the floor of the
Lok Sabha (for which he was admonished) and
by disrupting the conduct of the Question Hour
in the Rajya Sabha, the party’s MPs are only
weakening their cause. Such behaviour within
Parliament or any State Legislature offends both
decency and democratic values.
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HC Wants S (o
dlg up truth

at Ayodhva

Times NEws NETWORK & PTi

Lucknow: The Lucknow
bench of the Allahabad high
court on Wednesday ordered
the excavation of the disput-
ed site at Ayodhya to verify
whether or not a temple ex-
isted there on which the
Babri mosque was built.

The three-judge bench of
Justice Sudhir Narain, Jus-
tice S.R. Alam and Justice
Bhanwar Singh hearing the
Ram Janmabhoomi Babri
Masjid title suit, directed the
Archaeological Survey of In-
dia (ASI) to start the excava-
tion within a week of the is-
suance of the order and sub-
mit its report to the court
within a week of completion
of job.

The court directed that the
excavation be carried out
without  disturbing the
makeshift Ram temple where
the idol of Ram Lalla is in-
stalled. The digging should
spare the area of the ‘chabu-
tra’, where the idol is placed,
the order said.

The court also clarified
that the excavators should
not affect the worship of
Ram Lalla and thus the sta-
tus quo as regards puja and
worshippers’ right of dar-
shan should be maintained.

A New Delhi-based Canadi-
an company, Tojo India Vikas
International (Pvt) Ltd,
which had carried out a study
of the site using radars some
time back, has been told to as-
sist the excavators by provid-
ing technical assistance.

The hearing will resume
on March 24 by which date
the ASI has been asked to in-
timate the court about the
progress regarding the exca-
vation.

Meanwhile, the Centre,
which had acquired 67 acres
of land in 1993 at Ayodhya af-
ter the demolition of the
Babri masjid, is likely to ar-
gue before the supreme court
on Thursday that the undis-
puted land should be handed

back to its “rightful owners”

The quest

» Excavation to ascertain
the existence of a temple
will begin within a week

e|dol of Ram Lalla as
well as worship should
not be disturbed: HC

# ASI to submit report to
court within a week of
completion of work

after making provision for
access to the disputed area.

A five-judge constitution
bench headed by Justice S.
Rajendra Babu will com-
mence hearing on Thursday
on a bunch of petitions on
the issue and an application
filed by the Centre seeking
the vacation of the apex
court’s order banning any re-
ligious activity on the undis-
puted land.

“The Union government is
likely to refer to the earlier
judgments of the apex court,
which had directed the main
tenance of the status quo in
the disputed area of five
acres,” law ministry sources
said.

“On the 67 acres of undis-
puted land, the supreme
court had said that it was de-
sirable that the government
should hand over the same to
the rightful owners once it de-
cided upon the area of land
required to give access to the
disputed land,” they said.

It was for the government
to decide how much of the 67
acres of land would be re-
quired for providing agcess
to the disputed 1
sources added.
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SC declines

¢!

ruling now

NEW DELHI, Feb. 21. — The Su-
preme Court (coram, Khare CJ,
Lakshmanan, J) today declined to is-
sue any immediate ruling on the
Centre’s plea for vacating its order of
13/14 March 2002 prohibiting any re-
ligious or construction activity on the
67.703 acres of acquired land adja-
cent to the disputed site in Ayodhya.

The court, however, accepted the
plea for early resolution of the status
of the acquired land and fixed 6
March as the date on which a five-
member Constitution Bench, to be
nominated by the Chief Justice of In-
dia, would take up for “final dispo-
sal” a clutch of petitions on the issue.

If for any reason the hearing
scheduled for 6 March could not
proceed the question of vacating
the stay imposed last year could be
dealt with, the two-member Bench
directed after a brief yet lively hear-
ing this morning.

The date of 6 March would be
beyond the “deadline” of the dhar-
amsansad organised by the Vishwa
Hindu Parishad on 23 February,
but in fixing that day the court also
rejected the pleas of the All India
Muslim Personal Law Board, Ba-
bari Masjid Action Committee and
the Babari Masjid Movement Co-
ordination Committee that the
matter only be taken up after the
Holi holidays. While the court re-
frained from commenting on the
many contentious points made by
counsel today, the Chief Justice was
categorical that “we are never pres-
surised, be sure about it.”

Pressing the Centre’s application
for vacating the interim order of

22 Frg iy

NEW DELHL, Feb. 21. — The
locus standi of the VH? an the

dispute over the b
Ram Mandxr in Ayodh
among the issues to be
“fore the five-member Constitu-
tion Bench. The Supreme Court
today included an application
from the Raj Rajesh

today that “the VHP. does not,_
‘own an'inch” of the land, .

In another development, the
V}il’sworlung president, Mr As-
hok Smghal c}amxed ther
ticlmc 3 A

13/14 March 2002 and pleading for
early disposal of the parent peti-
tion, the Solicitor General, Mr Kir-
it N Raval, said that continued un-
certainty created difficulties and
that public interest dictated that
the matter brooks no delay. He sug-
gested a date next week.
When the Solicitor General refe

"~ AYODHYA:¢< |

-rred to the interim order of
last March having laid down
a ten-week time frame for
dealing with the original

petition of Mohd Bhure, the
bench reminded him that
the  Centre’s  formal
response had been filed in
October — well beyond the
stipulated 10 weeks.

There  was  distinct
“needle” when senior
counsel for All India Muslim
Personal Law Board, Mr
Kapil Sibal, observed that
after taking so long to file its
response”the Centre now
had no grounds to plead for
immediate disposal of the
matter. Mr Raval replied
that the Centre was trying §p
retain the present peaceful
atmosphere. Mr  Sibal
countered that the Ce tre
time-frame was 4 mé At cht-
ering to the dhardfﬁ sa n’sﬁsg

Adv1smg the court 4ght

ettin dragged, i
'Igleedlegss contr(%'\ggrsy, se'r{}?
counsel for the Babari

’)/Masﬁd Action Committee,

Mr Rajeev Dhawan, said
t the supporters of the
government were pressuring
it, and in turn the
‘government was trying to
pressure the court. The

Chief Justice asserted that
the court would never be
pressurised.. -

Senior counsel, Mr
Siddhartha Shankar Ray,
who is appearing in the
crucial title suit before the
Allahabad High Court,
informed the bench of the
status and progress being
made in that judicial action.
Things were moving, he
said, and he saw no need for
the Supreme Court to opine
on the status of the acquired
land at this juncture. In fact
the initial order of 1994 had
settled that, Mr Ray said.

Would the VHP publicly
state that it would abide the
High Court verdict in the
title suit, as the Wakf Board
had declared, Mr Ray asked.

There was no response
from VHP’s counsel, Mr B
Mishra, who earlier had
spoken of his organisation
being “much maligned” and
having “to answer the masses
who are devotees of Lord
Ram.” He pleaded for an
early hearing as did counsel
for the UP government.
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HE AYODHYA ball has once

again landed in the Judi-

ciary’s court. Rather, the

Ayodhya ball has been
lobbed before the apex coust’'s Con-
stitution Bench by a Central Govern-
ment that wavers between political
cleverness and constitutional timidi-
ty. Because of the Vajpayee Govern-
ment’s obsession with
unprincipledness, the Supreme
Court' is about to be tested, just as
most other constitutional institu-
tions were tested in recent years and
mercifully stood their ground. The
long and short of the Government’s
Ayodhya application before the Su-
preme Court (scheduled to be taken
up on February 21) is that the court’
is being asked to provide aid and
comfort to those who have no faith
in democratic values or the rule of
law. The Government tried the same
trick last year and got a well-de-
served judicial rebuff.

Their Lordships can be trusted to
see through the Government's polit-
ical cunning as well as through the
VHP’s propaganda that the so-called
“undisputed” Jand belonged to it.
Though technically the VHP is not a
party in the legal dispute before the
court, its leaders have arrogated to
themselves the right to insist on how
the law of the land would have to
conform to their “feelings”, suppos-
edly anchored in their “faith”. But
the VHP's long record of bluff and
bluster need not detain the Judici-
ary; it is the Vajpayee Government’s
abuse of its position (as a neutral en-
forcer of the law) that their Lord-
ships would be duty bound to
dis-reward.

The Vajpayee Government's op-
ponents have accused it of going to
the Supreme Court purely with an
eye on the electoral benefits in the
coming Assembly elections. This is a
matter between the BJP and its ri-
vals; the Judiciary cannot and should
not be concerned with this or that
political party's manoeuvres, except
taking precaution against blatant ex-
ploitation of judicial prestige. But it
should be obvious to one and all —
not excluding those in the judicial
fraternity — that the Vajpayee Gov-
ernment’s legal tactics are in re-
sponse to the calibrated pressure

e
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The Judiciary’s obligation is to summon the wise
words and the commensurate constitutional
innovations to re-enforce the sanctity and
legitimacy of the rule of law.

mounted by the VHP. The Govern-
ment in fact did not have to wait for
the President to read his address to
the joint session of Parliament be-
fore appealing to the Judiciary to
“expedite” the Ayodhya dispute. If
the Government was sincere in an
early resolution of the dispute, it
could have made the same plea be-
fore the Supreme Court anytime ear-
lier than February 5/6; it certainly
was aware that the so-called Dharam

Government has made before the
Supreme Court.

It is possible to argue that if the
VHP and other self-appointed
guardians of the “Hindus” are so un-
willing to submit themselves to the
Judiciary and its verdicts, they are
only following the equally unwhole-
some precedent set by the Muslim
leadership in the wake of the Shah
Bano case; if Muslims “mobs” could
unnerve a Prime Minister who had

Sansad was scheduled to
meet in the last week of

more than 400 seats in the

STATECRAFT .« sabha why should

February 2003. The Government is
also not unaware of the VHP's delib-
erate reluctance to state publicly
that it would abide by the judicial
verdict in the Ayodhya matter.

Yet, the Government has invoked
the Judiciary on the eve of the Dha-
ram Sansad in the hope that the
Lordships would pull its chestnuts
out of the Ayodhya fire. May be after
the Gujarat verdict, the Vajpayee es-
tablishment is genuinely scared of
the VHP’s capacity to work up the
mobs; may be the BJP-RSS crowd is
unwilling to risk the displeasure of
the “revered” sadhus and sants.
Whatever the Government’s fears
and whatever the VHP's calcula-
tions, the Judiciary’s obligation is
clear and unambiguous.

This obligation is to summon the
wise words and the commensurate
constitutional innovations to re-en-
force the sanctity and legitimacy of
the rule of law in this ancient land.
The obligation becomes even more
urgent because the present phase of
the Ayodhya imbroglio is character-
ised by an aggressive assertion of the
power of “jan shakti”. This mythical
“jan shakti” is asserted to be superi-
or to the “raj shakti”. And, of course,
there is a thinly disguised threat that
the potency of this “jan shakti” can
always be demonstrated by trishul-
rattling violent mobs in the streets.
This is the crux of the current appli-
cation of surrender the Vajpayee

1
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Hindu “mobs” not stampede a
Prime Minister who presides over at
best a wobbly coalition? If the Con-
gress could practice duplicity and ti-
midity why deny the BJP a similar
shot?

This is a politician’s argument; the
judicial functionaries have an obli-
gation to rise above the partisanship
or passions of the moment. Nor can
the apex court worry too much
about the Prime Minister's
vulnerability.

Apart from this crowding in by the
mobs, the institutions of law have
been coming under pressure from
another source, which can perhaps
be called the Mahatma tradition. Ev-
er since the Indian republic was
founded, the legitimate authority
had to contend with those who
claimed to speak in a “moral idiom”.
The “moral voices” have a tendency
to elevate themselves above the pro-
cedural  exactness of  legal
institutions.

A Jayaprakash Narayan would at-
rogate to himself the right to de-
mand that the elected Government
in Bihar be dismissed; a Morarji De-
sai would go on a fast unto death,
insisting that the Gujarat Assembly
be dissolved. Those were the pre-
Bommai case days; the republic was
still to settle down to constitutional
habits and legal constraints. After 50
years, there is no need for the Judi-
ciary to give the time of the day to
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rt’s Ayodhya burden

By Harish Khare

anyone who assumes immunity
from the purview of the law of the
land.

We are not yet finished with the
Mahatma tradition; the RSS, for in-
stance, continues to exercise the
right — and is conceded the right —
to dictate to the democratically
elected Government and its Prime
Minister how to behave. This extra-
constitutionalism can have no place
in a polity based on the rule of law.

Yet, it can be asked that if the Judi-
ciary has the sacred obligation to up-
hold the Constitution, what about
the duty of the law (and its institu-
tions and officers) to help resolve —
and, if possible, dissolve — conflicts
in society? There is some merit in
castigating the Judiciary for taking so
long in deciding the legal dispute
about Ayodhya/Babri Masjid prove-
nance. Ironically, the charge is made
by those very people who use the de-
lay-prone legal mechanism (such as
the selective use of inquiry cominis-
sions or filibustering the CBI probe
in the Ayodhya case) for partisan
purposes. Nonetheless, it is unfair to
single out judicial procrastination
only in the case of the Ayodhya
dispute.

Resolution and dissolution of con-
flicts in society is the responsibility
of the politicians, who double as ad-
ministrators, parliamentarians and
occasionally as statesmen. The Judi-
ciary can only be expected to ensure
that the legal playing field was lev-
elled, and that the state stayed firmly
in the neutral role; inversely, the Ju-
diciary is enjoined upon to ensure
that those who manage to capture
state power do not misuse their le-
gitimate authority. It is, then, the
burden of the court to rescue civil
society and the polity from destruc-
tive narrow-mindedness. The issue
at stake goes beyond the Vajpayee
Government's dilemma vis-a-vis the
“mandir crowd”. As a civil saciety we
all have to be tutored in the logic and
restraints of the rule of the law; past
mistakes, deliberate or unconscious,
cannot give a licence to be undis-
ciplined or untawful. The crux of the
matter before the Judiciary is to in-
sulate the polity from the kings who
are unable or unwilling to live up to
the canons of their raj dharma.
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N THE course of a field trip to

one of Delhi’s Jhuggi Jhopri col-

onies, our research team inter-

viewed people belonging to the
Bhil tribe. In response to questions
on the specific problems faced by
the residents of the area, we were
repeatedly requested to support the
Bhils in their endeavours to acquire
a certificate which would state that
they belong to a scheduled tribe.
This demand was a little puzzling
considering that this particular set-
tlement confronts enormous prob-
lems in terms of lack of access to
water, electricity, sanitation, schools
and health facilities.

Yet, the only problem identified
by the Pradhan of the area was that
no politician had helped them get
such a certificate. When we asked
the members why they were so keen
to acquire the certificate, the answer
was simply this: their children would
be able to get into school, and adults
would be able to get jobs. In short,
the members of the group would be
able to claim reservation. In fact, the
very idea that the children should go
to school depended on the extension
of a quota.

Elections to the Delhi Assembly
are around the corner, and undoubt-
edly some canny politician will
promise that these people get such a
certificate in return for the 2,000
votes of the settlement. Politicians
after all excel in choosing soft op-
tions — quotas, instead of water and
sanitation.

However, the demand for reserva-
tion from a people, who otherwise
live in subhuman conditions, raises
some troublesome issues. For one, it
appears that reservation has increas-
ingly emerged as a mantra for the
instant redemption of the poor and
disprivileged. And this group is not
alone in this, across the board vari-
ous groups are asking for quotas in-
stead of basic amenities for
themselves.

But will reservation help the chil-

dren of this particular settlement ac-
quire a decent education? These
children cannot bathe because there
is no water; they cannot study be-
cause there are no electricity con-
nections; they cannot afford clothing

By Neera Chandhoke

Social justice, which in principle should mean
redistribution of resources, has been narrowed
down to signify just one thing — quotas.

because they are poor, and they can-
not enjoy good health because they
live amidst filthy open drains. How-
ever, instead of considering that or-
dinary people are entitled to those
basic goods that allow them to live a
decent life, politicians take the easy
way out and grant a one per cent or
two per cent reservation in schools
and jobs in the Government, in re-
turn for votes. In turn, the poor de-
mand what seems to them possible
and probable — quotas.

It is precisely this quota-driven
politics of our country that high-
lights the problem with reservation
as a soft option. There is nothing
wrong with reservation. Reservation
is an integral part of the norm of
equality, which prescribes that the
doubly disprivileged be given access
to supportive measures that the af-
fluent and upper caste sections of
society do not require. But there cer-
tainly are definite problems with the
policy of reservation as practised in
the country to date.

Reservation has become a surro-
gate for other substantive measures
that add up to social justice such as
access to land rights particularly for
women, primary education, health,
income, sanitation and a decent
standard of living. After all, the
adoption of these measures requires
the taking of hard decisions because
they involve a redistribution of re-
sources. But our political class would
rather choose the soft option of
granting reservations in the educa-
tional system and in the public sec-
tor, without considering that
reservations require back up mea-
sures such as access to a minimum
income, or health. Reservation in
short has become a substitute for
meaningful policy decisions that
should lead to social justice. Conver-
sely, social justice, which in princi-
ple should mean redistribution of
resources, has been narrowed down
to signify just one thing — quotas.
But note that this leaves the deeply

inegalitarian and hierarchical struc-
turing of our society untouched. The
affluent continue to enjoy a standard
of living that is ostentatious and vul-
gar, and the demands of the poor are
fobbed off with the promise of more
and more reservation.

The somewhat casual manner in
which the reservation policy has
been implemented has had four un-
healthy side-effects. First, reserva-

tion pitting group against group has.

created a competitive polity, instead
of one where marginalised groups
come together in solidarity against
oppression. Second, politicians, who
are in a democracy supposed to be
nothing more than the representa-
tives of the people, are transformed
into patrons, even potentates, even
as they, particularly during election
time, recklessly promise reservation
after reservation to groups. This, it is
more than obvious, does not lead to
a democratic polity but to a hierar-
chical one where patron-client rela-
tions substitute for relationships of
equality. Third, people come to de-
mand reservation (instead of social
justice) not as a matter of right but as
a matter of charity. People are not
only rendered recipients of benevo-
lence; they become dependent on
the will of this or that political party.
The basic principle of democracy —
equality -— is compromised.
Fourth, and this brings me back to
the point mentioned above. Consid-
er that the demand for or the grant of
reservation need not, indeed cannot,
modify the distribution of resources
in our society at all. We can give quo-
tas ad infinitum, but this will not af-
fect the kind of benefits that the
well-off enjoy in a liberalised India.
The basic structure of inequality re-
mains unmodified. It is precisely
here that the differences between
the practice of reservation and the
principle of egalitarianism — to
which reservation belongs concep-
tually — emerge sharply. Egalitar-
ianism or radical equality presumes
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that every citizen has an equal pre-
political right to the resources of a
country. If the way politics is prac-
tised makes for inequality, then this
should be resisted by another kind of
politics that calls for the reorganisa-
tion of society along egalitarian
lines. This in turn demands redis-
tribution of resources and not mere-
ly reservation as a substitute for
other hard policy decisions. But de-
mands for the reorganisation of the
polity should be made from a posi-
tion of strength — that of the right to
equal resources — and not from a
position of a recipient of charity. For,
charity diminishes the status of indi-
viduals unbearably.

Further, radical equality, as op-
posed to reservation, is a relational
concept. The poor should not be
poor but the rich should also not be
rich beyond belief. No matter how
many quotas we give to the impover-
ished, the rich will still continue to
enjoy far more benefits than are due
to them. But if the gap between
classes is not remedied, inequality is
reproduced generation after gener-
ation and no amount of reservation
will modify it or qualify it.

Of course, no egalitarian suggests
that everyone should get an equal
income. People must be rewarded
for their hard work, their entrepre-
neurship, and their skills. All that
egalitarians demand is that people
who have been historically disprivi-
leged should get the same chance as
the privileged to demonstrate their
capacity for hard work, their entre-
preneurship and their skills. But this
cannot happen unless they are given
some amount of resources that allow
them a headstart in life. It follows
that if certain castes or classes have
been historically disprivileged they
should be given greater resources.
But this is not to compensate them
for ‘misfortune’ or ‘brute luck’. It is
because everyone has a right to an
equal share in the collective re-
sources of a society. This is called
egalitarianism, which demands
much more than just reservation. To
stop just at reservation, to make it

.the sole axis of policies, is to vulgar-

ise both egalitarianism and democ-

racy. /
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New Delhi: The Centre suf-
fered a jolt in the supreme
court on Thursday when it re-
jected its plea for early hear-
ing of an application seeking
vacation of the March 13,
2002 order banning any kind
of religious activity on the 77
acres of land acquired by the
Union government after the
demolition of the disputed
structure 11 years ago.

When solicitor-general Kir-
it N. Raval urged a bench of
Chief Justice V.N. Khare, Jus-
tices S.P. Sinha and A .R. Lak-
shamanan to hear the gov-
ernment application at an
early date, the bench in-
quired when the matter
would be heard. When told
that it would be heard on Feb-
ruary 21, the judges said the
government should come
only on that date.

The Centre was apparently
keen on an early hearing in
view of the VHP- organised
Dharam Sansad, scheduled
for February 22-23, to chalk
out plans for the temple’s con-
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struction in case the govern-
ment failed to hand over the
‘undisputed’ land to it.

The court had on March 13
last year passed the order
banning religious activity on
the ‘undisputed’ land on a pe-
tition filed by Mohammed
Aslam Bhure. The court or-
der had been issued in view
of the massive influx of pro-
temple activists in Ayodhya
on the eve of the controver-
sial VHP-organised shi-
ladaan ceremony.

Apprehending a law and
order problem, which had
arisen earlier as well when-
ever any such ceremony had
been organised in Ayodhya,
the court felt it was impera-
tive to ban “any kind of reli-
gious activity, including shi-
ladaan”, on the acquired
‘undisputed’ land. The Centre
now says that Mr Bhure’s
plea has become infructuous
as peace prevails in the area.

But Mr Bhure has chal-
lenged the plea saying that in
1994, the court had made it
clear that “it (acquired land)
cannot be used for any anti-
secular purpose”.
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T THE recent Conference of
Governors, both} the Presi-

dent and the Prime Minister

of India supported the call

for “activist Governors”. Do we really
want this? Can Governors be trusted
to remain within the activism of the
* Constitution? The Governors of Brit-
ish India were the ‘hit men’ of the
Raj. The Constituent Assembly had
toyed with the idea of activating Gov-
ernors by making the post a respon-
sible activist institution. But, the idea
of elected Governors was abandoned

so that directly ‘elected’ Governors.

would not vie for prominence against
indirectly selected Chief Ministers or
Prime Ministers responsible to the
Lok Sabha or the Vidhan Sabha. But,
except during the Nehru era — and,
even then, not totally — the Gover-
nor’s office has become a political of-
fice. During Indira Gandhi’s era
many Governors ran amok — hold-
ing a Congress brief for the party in
power in New Delhi rather than ob-
jectively discharging their constitu-
tional powers and responsibilities.

The Bhagwan Sahay Committee
(1971) sustained this charge; and, the
Sarkaria Committee (1988) openly
stated that “the role of the Governor
has emerged as one of the key issues
in Union-State relations”. Chapter IV
of the Sarkaria Commission Report
makes rewarding reading. Not one of
the recommendations of the report
has been followed. One important
recommendation was that people
from the party in power should not
be appointed to the office of Gover-
nor. Today, the BJP has no qualms
about appointing party people to gu-
bernatorial posts. That this sustains
— but intensifies — an earlier trend
hardly does the issue justice. The
Constitution Commission (2002)
echoed what the Sarkaria Commis-
sion said — stressing the role of the
Governor as a “detached figure... not
too intimately connected with the lo-
cal politics of the State and not being
a person who has taken too great a
part in politics”. All this good advice
is violated.

Now, all of a sudden there is a call
for ‘activist Governors’. The Presi-
dent probably meant this in the spirit
that Governors should neutrally in-

Activist Governors

By Rajeev Dhavan

entitled to is a neutral constitutional activism
of doing his job without fear or favour.

volve themselves in issues of social
justice. But, the same may not be
what either the Prime Minister or his
party have in mind — since the party
faithful and their followers have been
seconded to many Governors’ posts.
But what is significant is the timing of
this new BJP policy of wanting activ-
ist Governors.

Two recent instances come to
mind straightaway which have to be

nied, Mr. Modi would have been
obliged to summon the Legislature.
Had Mr. Modi refused, a situation
would have arisen wherein Presi-
dent’s Rule would have had to be im-
posed. Indeed, a situation had
already arisen where Gujarat was be-
ing run contrary to the secular princi-
ples of the Constitution; and law and
order had broken down in certain ar-
eas. This was not just the view of vari-

painted against the
broader conspectus of

LAW AND SOCIETY

ous private reports
but also that of the

political opportunism. The first is
that of the Gujarat Governor, S. S.
Bhandari — with his strong BJP con-
nections. After the carnage in Guj-
arat, July 2002 the Chief Minister,
Narendra Modi, decided to rule with-
out being accountable to the Legisla-
ture. He, therefore, decided to
dissolve the Legislature. Under these
circumstances, the duty of the Gov-
ermnor was to refuse such a dissolu-
tion. This does not normally happen;
and, has not happened in England
since 1924. But the rules laid down
through constitutional practice are
that if (a) there is a viable Legislature
(b) capable of doing its job and (c)
with no other disastrous financial or
other results, the Legislature should
continue. This is one of the rare areas
where the Governor is not just a pup-
pet or figurehead, but has to exercise
his discretion.

The Constitution gives the Gover-
nor the power to get information
from his Chief Minister (Article 167)
so that he too can guide his Chief
Minister; and where necessary pre-
vent an abuse of the Constitution. In-
stead, the Governor of Gujarat was

emboldened to not only subvert .

democratic accountability to the
Legislature but also precipitate a
constitutional crisis which led to a
reference to the Supreme Court. In
doing this, Mr. Modi became an un-
accountable Chief Minjster to an ad-
ministration which defied
accountability. If the request for dis-
solving ‘the Assembly kad been de-

National Human Rights Commis-
sion. It did not require an activist
Governor to recommend President s
Rule when, perhaps, this was tpie'&
casion in India’s history when it
might have been necessary to déso.
In fact, the Governor did not pven
consider this. That this infiténced
future political events cannot evade
causal connection. The only kind of
activism that a Governor is entitled to
is a neutral constitutional activism of
doing his job without fear Ot"favour
This leads to the second example
of the Rajasthan Governor, Ashuman
Singh, whose decisions taken during
December 2002-January 2003 repre-
sent another kind of the “new activ-
ism” which has led to.-spme
accusations that his behaviotr.has
led to the creation of a new kind of
‘Hindutva’ Governor who has saffro-
nised his office. In December 2002, it
was stated that there would be a Rain
Katha in Jaipur from January ‘4-12,
2003. This is part of the entitlement
of every person who wants to do a
Ram Katha. But, what happened next
was alarming not just to critics of the
BJP; but, perforce, even to some of
the party’s allies in office at the Cen-

tre. An invitation was circutited"

which carried a picture of a tri-colour
India. Inset was a saffron-painted Ra-
jasthan. Inside the ‘saffron painted’
Rajasthan was the photograph of Mr.
Anshuman Singh. A fair inference
was that a ‘saffron’ Governor reigned
in a ‘saffron’ State in a tri-colour In-
dia. But, the card went further. Both
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The only kind of activism that a Governor'is’ ‘:

the Governor and his wife extended a
cordial welcome to all participants at
the Ram Katha. It did not stop there.
Further inquiries were routed to the
Governor's ADC (aide-de-camp).
The Governor took the view that this
represented no more than his send-
ing 1d or Christmas greetings or at-
tending a gawali session. But such an
explanation is facile? Would it be all
right for a Chief Minister to invite
people to a Muslim function showing
a map of India coloured in Islamic
green with a crescent moon? It is no
one’s case that under our concept of
benign secularism equal support can
be given to all faiths. We do not fol-
low the strict neutrality principle of
the total separation of religion from
the state. But, depicting a Governor
in a ‘saffron State’ in a tri-colour In-
dia contrives an overtly political
message.

What happened next was no less
interesting. The Rajasthan Chief
Minister told some groups who met
him that he did not approve of the
Governor’'s actions. Allegedly, the
Governor was aware of the views of
the Chief Minister which constitute
the aid and advice which Governors
are obliged to follow. The Governor's
actions may fulfil his own possible
agenda to be reappointed in Rajas-
than. It certainly fulfils the BJP’s
agenda in the coming elections in
Rajasthan. Has the Governor helped
that agenda? He most certainly has.

This brings us back to the call for
activist Governors. What we need is
more neutral, less political and — in
that context — less activist Gover-
nors. This constitutional post re-
quires greater scrutiny and oversight
over it. Since the Governor is ap-
pointed by the President on the ad-
vice of the Prime Minister, such posts
should be within the scrutiny of Par-
liament. Appointments should be
made after due consultation of a par-
liamentary Committee which should
exercise oversight over the post. This
is not to deny the Governor inde-
pendence or his full term. But, such a
Committee would be a forum for
complaint. Besides, the Governor
should know that he is not an un-
elected law unto himself; but there
are others watching him.



‘PARTICIPATE IN DEVELOPMENT PROCESS’

Vajpayee for ‘pro- actlve
1+ -vole by Governors |-

By Neena Vyas

NEW DELHI, JAN. 12. For the first
time since Independence, a
clear road-map has been
drawn up to transform the
country into a “developed
India” and all Governors must
play a “pro-active role” with a
“total sense of partnership” in
this endeavour, the Prime
Minister, Atal Behari Vajpayee,
said today, addressing the
concluding session of the two-
day Governors’ Conference at
the Rashtrapati Bhavan here.

In the existing constitutional
set-up, it was possible for the
Governors to become “full-
fledged” participants in the
development process.
Resources would not be a
constraint — instead, what
was needed was effective and
purposeful implementation of
development projects, Mr’
Vajpayee said.

Making the country a
developed India by 2020 has
been one of the ideas
repeatedly articulated by the
President, A.P.J. Abdul Kalam.

And now, it seems the Prime
Minister has taken it up, while
pointing out that the goal has
found a mention in the Tenth
Plan document.

‘Year of action’

Dr. Kalam made a computer
presentation today on his
vision of a developed India
and wanted 2003 to be a “year
of action” towards achieving
that goal.

A discussion followed in
which the Governors said that
much would depend on the
policies being efficiently
implemented on the ground.
Transparency in governance, a
forward-looking youth policy,
employment generation
schemes and meaningful
development schemes were
some aspects which they
emphasised.

Over the two days, several
important issues were
discussed — from
unemployment, insurgency,
the role of universities,
terrorism, Centre-State
relations and illegal
immigration to problems in
the criminal justice system.
Twenty-eight Governors and
two Lieutenant Governors
participated in the discussions,
which were also attended by
the Vice-President, Bhairon
Singh Shekhawat, and several
Cabinet Ministers.

Apparently, many Governors
today called for Central
legislation, clearly defining
their role as Chancellors of
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universities, a post ogcupied
by them by virtue off their
office and normally seen as
decorative. The view was that
a university was a place where
opportunity was offered to fire
the imagination of the youth
with the vision of a developed
India. The fact that some of
them asked for legislation on
this demonstrated that they
wanted to play an active role
in these institutes of higher
learning.

The Human Resource
Development Minister, Murli
Manohar Joshi, responded
rather guardedly by saying
that the Government would
take measures in this regard,
but it would have to be done
“without affecting the
autonomous functioning of
universities.”

Mr. Shekhawat expressed
concern over population
explosion and the PDS. He
was also worried about the
collapse of the criminal justice
system as a result of the piling
up of cases and delay in the
delivery of justice.



(o\;\(ivernors could do more: Kalam

By Our Special Correspondent

NEW DELHI} JAN. 11. The Presi-
dent, A.P.J. Abdul Kalam, has
called upon Governors to “‘pro-
vide sage advice beyond any po-
litical considerations to the
people and the Government”.

Inaugurating the Governors’
Conference at the Rashtrapati
Bhavan this morning, he de-
scribed the Governor's role as
that of “a noble healer”. He
wanted them to “give leader-
ship to move the development
process with fast interface be-
tween the Centre and the
States”.

Besides all the 28 Governors
and three Lt. Governors, the
two-day meet is being attended
by the Prime Minister, the Dep-
uty Prime Minister and other
senior Ministers as well as by
the Cabinet Secretary and the
Union Home Secretary.

Wi

The burden of the President’s
exhortation was that without
becoming a rival centre of pow-
er or authority, the Governors
could still be more than orna-
mental figures, confined to the
Raj Bhavans. He said he was
“convinced of the imperative
need for the Governors of the
States concerned to reach the
grassroots to understand the
problems and focus them to the
State Government concerned
and sometimes the Central
Government for fast action to
remove the sufferings of the
common people”.

Whether it be the issues of in-
surgency, communal tension or
networking of rivers, the Gover-
nors could “play a salutary role
in creating a climate of consen-
sus” among the States and the
people. Also, the Governor had
to play a key role in creating

harmony between the Centre
and the States. Above all, the
“Governors have a positive role
to play to bring about unity of
minds”.

After the President’s opening
remarks, the Governors settled
down for working sessions. The
morning session was devoted to
“an integrated approach to
combating militancy and insur-
gency” while the post-lunch
session’s theme was “‘appraisal
of the law and order situation,
and the role of the Governor in
communal harmony”. Between
the two sessions, the Vice-Presi-
dent, Bhairon Singh Shekhawat,
hosted lunch for the Governors
at the Hyderabad House.

Whereas the Governors of
Chattisgarh, Jharkhand and
Andhra Pradesh talked of the
naxalite-related violence, the
Jammu and Kashmir Governor,

The President, A.P.J. Abdul Kalam, addressing the Governors’ Conference at the Rashtrapati
Bhavan in New Delhi on Saturday. Listening to him are the Vice-President, Bhairon Singh
Shekhawat, and the Prime Minister, A.B. Vajpayee. — Photo: V.V. Krishnan

G.C. Saxena, dwelt on the post-
election situation. He told his
fellow-Governors that the peo-
ple who had participated in the
elections in large numbers did
so because they were keen to
secure governance in key devel-
opmental areas. Mr. Saxena
said the new Government was
earnestly addressing itself to
problems of education, hous-
ing, etc.. He also cited relative
figures of insurgency-related vi-
olence to show that the “heal-
ing-touch” policy was working.

The Governors from the
Northeast were also heard with
attention, especially in the con-
text of the on-going peace proc-
ess. The Nagaland Governor,
Shyamal Dutt, welcomed the
negotiations with the NSCN (I-
M) leaders, whereas the Megha-
laya Governor suggested the
creation of a National Integra-
tion Council at the State-level,
to be headed by the Governor.
The Assam Governor, S.K. Sin-
ha, talked of the unresolved
problem of the illegal immi-
grants from Bangladesh and
how the insurgents still man-
aged to get military support
from outside sources.

The Deputy Prime Minister,
L.K. Advani, responded to these
concerns at the end of the sec-
ond session. He said he deemed
their interventions as ‘‘guid:
ance’ rather than observations
made during a parliamentary
debate. Mr. Advani cataloged
the areas of concerns and suc-
cesses in matter of internal se-
curity. Expressing satisfactior
over the “free and fair” elec-
tions in Jammu and Kashmir, he
promised help to Tamil Nadu
and Karnataka in nabbing the
sandalwood smuggler, Veerap-
pan. Besides, Mr. Advani shared
with the Governors the results
of the recent conference of the
Chief Secretaries and the Direc-
tors-General of Police.
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TIRUNELVELI, JAN. 4. Besides creating a
wedge among religions, the recently-
enacted anti-conversion law has provided
succour to another divisive trend — caste
polarisation which virtually ruined the
peace and prosperity in the southern part
of Tamil Nadu in the past. For, leaders of
caste Hindus, who have maintained bitter
enmity with Dalits for generations, have
started projecting themselves as the
‘custodian’ of this controversial \
legislation.

An indication of the precarious
polarisation is a Hindu revival conference
to be conducted here on Sunday by the
All-India Mooventhar Munnetra
Kazhagam, a predominantly Thevar
outfit. Leaders of Hindu outfits and vocal
supporters of the law are expected to
participate. To be precise, the Thevars in
the south are stridently supporting the
law as the Dalits and their organisations,
Dalits Panthers of India and Puthiya
Tamizhagam, are vehemently opposing
the measure for reasons of oppression
practised against them for decades.

In a bid to rediscover their self-respect,
the Dalits, who suffered a lot at the
hands of the caste Hindus in Tirunelveli

Conversmn Iq

TAMIL NADU / ‘SITUATION VOLATILE’ IN TIRUNELVELI

w causes caste polarisation

w{nd Tuticorin districts, embraced either

\ Islam or Christianity. This created ripples
across the country in general and in Tamil
Nadu in particular.

The mass conversions, which took place
at Meenakshipuram in Tirunelveli district,
formed the epicentre of the issue, which
prompted the then BJP MP, Atal Behari
Vajpayee, to rush to this small Dalit
hamlet near Courtallam to stop the
exercise. However, his mission proved
ineffective, as he could not address the
main grievance of the Dalits — casteist
oppression and not cash.

“Tirunelveli district witnessed the worst
clashes in the past as the Dalits were ill-
treated, especially by the Thevars, on
several occasions. When the Dalits paid
them back in their own coin, the district
lost its tranquillity and several lives too.
Now, the Thevars have joined hands with
the fundamentalist groups who are stoutly
supporting the anti-conversion law. While
the Thevars want to suppress the Dalits,
the fanatics have succeeded in preventing
them from embracing other religions. We
are afraid that the district is sitting on a
powerful explosive fitted with a timer.
Now the fundamentalists are fostering
enmity once again,” said a professor of the
Manonmaniam Sundaranar University.

A top police official here admitted that
the Dalits could not enter some of the
temples in the district and participate in
rituals such as ‘Pookkuzhi’ (fire-walking)
during festivals.

“If leaders of these fundamentalist
groups work overtime for Dalit equality
also, there will not be any conversion.
But the leaders of the religious groups
have preferred to join hands with the
oppressive forces down south, and this
has only strengthened the argument of
the Dalits that they are forced to embrace
other faiths because they have to put up
with untouchability and inequality when
they remain Hindus. And this dangerous
trend will only undermine the harmony
of society,” says the police official.

Meanwhile, the police, now on high
alert, were said to have sent a report to
the State Government, explaining the
situation prevailing in the district after
the enactment of the anti-conversion law.

“We have made it clear that the
situation is volatile and if the
Government continues to allow the
religious leaders to share the dais with
the oppressive forces, it could lead to
fresh clashes in the south.”
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