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KOLKATA, Dec. 26. — The Bar
Council of West Bengal has suspended
the lawyers’ ceasework for a month
with immediate effect. Announcing
the council’s decision after a meeting
today, the chairman, Mr AK Chatter-
jee, said law minister Mr Nisith
Adhikary’s assurances must be fulfil-
led during this period or the council
will start agitating against the in-
creased court fees again.

The chairman said the council had
decided to suspend the agitation in
view of the Supreme Court ruling that
lawyers had no right to strike. Second,
the Bar Council of India had requested
the Bar Council of West Bengal to call
off the protest. Third, the law minister
had assured the council that the gov-
ernment would consider its suggestions
seriously to provide relief to litigants.

The Bar Council meeting today was
not held in its office, but in Sealdah court

Lawyers suspeng
stir for a month

Mr Nisith Adhikary: the onus is on him

presumably to avoid demonstrations by
lawyers who wanted the ceasework to
continue. But the lawyers demonstrated
in the court as well.

The chairman told reporters that
most of the Bar associations had asked
the council to suspend the stir. Most of
the council members present for the
meeting decided to suspend te stir.

Mr Chatterjee regreed the law
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minister’s statement which they said
was insulting to lawyers. The council,
he said, condemned it and asked the
minister to withdraw it.

The atmosphere at the Sealdah
court was tense all day. Lawyers gath-
ered on the third floor of the court
complex and frisked people before let-

. ting them climb to the floor above, the

venue of the Bar Council meeting.
Only council members, representa-
tives of Bar associations and journal-
ists were allowed to attend.

Dejection set in among lawyers as
news filtered out that the council was
considering suspending the strike.
Some of them began shouting slogans.

At the end of the meeting, six coun-
cil members started protesting against
the suspension decision in front of re-
porters waiting for a briefing. They
said they disagreed with the council’s
decision till the law minister apolo-

-gised for his comments, reported in a

vernacular daily today, describing law-
yers }x corrupt.
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PROTEST BY LAWYERS

ngmbol Of A Power Struggle?

By NR MADHAVA MENON

57 b

dvocates are officers of courts
A\';vho mediate justice and uphold

he rule of law. They are not
employees of state or agents of ves-
ted interests competing to find space
in the political power structure. As
such, their accountability is to their
profession and to the laws of the
place where they practice. They en-
joy the maximum freedom in struc-
turing and managing professional
practices according to a code of eth-
ics which they themselves have evo-
Ived. They have a monopoly in legal
representation and they alone are
eligible to adorn the role of judges.

Unique status

The privileges, immunities and
status they command are related to
their unique status in administration
of justice, the noblest of human
endeavours. Have they to stop the
functioning of courts indefinitely to
be able to uphold justice and rule of
law? How does the common man
understand this paradoxical situa-
tion and still respect the profession
to which they belong? If nothing se-
rious has happened despite pro-
longed stoppage of courts except for
further delay in the disposal of
already accumulated arrears, does it
not suggest that there are alternate
ways by which society could manage
legal and judicial work? Does the
organisation and delivery of legal
services deserve a fresh look by
Parliament and the courts?

It is perhaps the concerns arising
out of such Guesiions which led the
Supreme Court to declare that
lawyers have no right to strike at all
and courts have a duty to proceed
with their work even when lawyers
boycott courts. It is an opportune
moment in our judicial history to
take stock of the situation arising out
of indefinite strikes called by none
other than the Bar Council, the stat-
utory bodies created by Parliament
under the Advocates Act with auto-
nomous powers and endowed with
legislative, executive and judicial au-
thority to govern the procession.

A quick survey of the genesis of
the spate of strikes in the recent past
is necessary to appreciate the nature
and circumstances under which the
leadership of lawyers resorted to
such extreme form of protest.
Initially a nationwide strike was

launched when Parliament adopted:

amendments to the Civil Psegdure
Code intended to speed up trials in
civil cases. When the matter was
mooted by the Law Commission of
India or when the Bill was pending
in Parliament, the lawyers could
have given constructive suggestions
if they had any/.

A former law minister who was
himself chairman of the Bar Council
of India tried to accommodate the
divergent views of Bar Councils, but
failed. The implementation of a
socially beneficial piece of legislation
was effectively stalled by the orga-
nised Bar littie realising the adverse

The Author is Vice-Chancellor, WB
University of Juridical Science.

sentiments it created in the minds of
harassed litigants. Eventually the
mater reached the Supreme Court
through a public interest litigation
[Salem Bar Association vs Union of
India (2002) 8 scale. 146] and the
Court found no constitutional
infirmity in the amended CPC.
Referring to the controversial
Section 89 of the amended Act, the
Supreme Court said “..If is quite
obvious that the reason why Section
89 has been inserted is to try and see
that all the cases which are filed in

Supreme Court itself to generate
money for reform of judicial ad-
ministration in the State) nor any
public outcry through the media or
otherwise, the lawyers found it nece-
ssary to go on a statewide strike for
an indefinite period till their point of
view is accepted by the legislature
government.

Is this the way to seek justice or
uphold rule of law, asks the common
man. [s it that the elected represen-
tatives want to act against the wel-
fare of people and only the lawyers

Court need not pecessarily be de-
cided by the court itself. Keeping in
mind the law’s delays and the limited
number of judges available, it has
now become imperative that resort
should be had to Alternate Dispute
Resolution (ADR) mechanisms
with a view to bring to an end litiga-
tion between the parties at an early
date. The ADR mechanism contem-
plated by Section 89 is arbitration or
conciliation or judicial settlement in-
cluding settlement through Lok
Adalat or mediation”.

Grievances

While clarifying the legislative
intention underlying some of the
other amended provisions, the court
set up a committee of lawyers to
help implement the settlement ori-
ented new civil procedure code
against which the lawyers embarked
on a series of avoidable strikes and
disruption of court work. It was felt
that at long last, lawyers and judges
have found a way to resolve genuine
grievances against reforms in the law
without having to stop. the func-
tioning of courts and harassing the
litigants who sought their help.

Unfortunately later events indi-
cate that no lessons were learnt and
strikes are called almost regularly at
every delay minimising legislative
reform which the elected repre-
sentatives of the people felt was for
the public good.

In West Bengal, the strike or
boycott of courts continues for over
a month against the hike in court
fees which the government claims to
be reasonable and justified. While
there has been no organised protest
from the litigant public who are
affected by the fee hike (which
incidentally was suggested by the

are concerned with public interest?
Why is it that the lawyers decided
not to challenge the new law in the
courts and get it struck down if it is
unconstitutional, illegal or against
public interest? Even if they found
the circumstances warranting the
extreme step of statewide strike (ra-
rest of rare case), does it justify
prolonged stoppage of work in all
the courts for more than a month?

What is at issue? The power of the
organised bar vis-a-vis the power of
the executive and legislature of a
state? Or, is it the power struggle of
political parties and the ego conflicts
of some people in the leadership
which has brought the administra-
tion of justice to a standstill and held
it up to so much ridicule and caused
irreparable damage? After the Sup-
reme Court judgment banning strike
by lawyers, there is so much to be
explained before the public by both
the sides to the dispute.

Yet another nationwide strike was
called by the Bar Council of India
against another piece of law reform
the Legal Services Authority (Am-
endment) Act, intended to reach
expeditious relief to public sector
organisations and to people who
have disputes against the services
provided by them. The amendment
secks to set up permanent Lok Ada-
lats with three members including a
judge of the rank of district Judge to
negotiate and settle disputes in a
manner that is fair, just and accep-
table to the parties. If the Lok
Adalat is good and necessary there
no reason why permanent Lok
Adalats cannot be.

If there are genuine apprehen-
sions about procedures and settle-
ments, the law can be challenged in
court or modified through negotia-

tion with the appropriate govern-
ment. Instead, calling for boycott of
courts against settlement-oriented,
delay-minimising and money-saving
legislative measures sends the wrong
message about the intention of the
advocates and their strategies as
officers of administration of justice.
And to do this, even after the Sup-
reme Court clamping down the ban
on strikes raises issues which relate
to the role of lawyers in society and
the wisdom in giving monopoly
rights to the advocates in the matter
of legal representation.

Image

The writing on the wall is clear for
those who care to see and react. The
image of the profession is already at
avery low ebb. This was not the case
at the time of Independence. With
the advent of globalisation and
privatisation of economic activities,
the demand for expert legal services
is likely to increase both for gov-
ernments and individuals. Trade in
legal services will open up the pro-
fession to forcign competition and
the government will not be able to
give protection while being a
member of WTO.

Strike is unheard of in the legal
profession anywhere in the world
even in rarest of rare cases as legal
services is a private sector activity
where market forces are already in
operation. It Indian lawyers go on
strike, foreign lawyers will gladly
replace them. If foreign lawyers are
too costly for Indian litigants, they
will seek alternate mechanisms to
seek justice. Either way the future is
full of disturbing questions about
which the leadership of the Bar
seems to be indifferent either by
design or other wisc.

When the subject of transnational
legal practice and the Indian legal
procession was sought to be dis-
cussed recently in an academic se-
minar presided over by the Chair-
man of the Bar Council of India
himself, few advocates who claimed
to represent the Bar did not atiow
the discussion to be held as they
would not tolerate competition from
outside under any circumstances
and no one has a right even to dis-
cuss it! The mindset of such advo-
cates and the strategies by which
they obstruct legal reform are
questionable, to say'thé least.

If they do not tolerate a free de-
bate on issues of law and justice and
they paralyse the working of courts
and legal institutions whenever they
perceive actions of elected legisla-
tures contrary to their interests, the
people have the right to question the
privileges and immunities provided
to them under law. If they do not
abide by the directions of courts
given in judicial proceedings they
will lose whatever respect is still left
and will lead the profession to a
bleak future.

As a teacher of law and a member
of the procession 1 feel sad at the
turn of events and lament with
the poet who wrote "... cry my
country cry ....”
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Syed Liaquat Ali
New Delhi, December 20

THE SUPREME Court on Friday
quashed the Prime Minister’s di-
rective cancelling 3,760 allot-
ments of petrol pumps and LPG
and kerosene dealerships follow-
ing the media exposé on some of
their legality.

The apex court had constituted
a two-member panel of retired
Supreme Court judge SC Agraw-
al and former Delhi High Court
judge PK Bahri to examine 413
controversial allotments to politi-
cians and their relatives. The
panel was given three months to
complete its probe.

Terming the Centre’s August 9
order cancelling all allotments
from January 2000 as arbitrary
and unjustified, a Bench of Jus-
tice YK Sabharwal and Justice
HK Sema said: “The solution by
resorting to cancellation of all
allotments was worse than the
problem. The cure was worse
than the disease.”

The Bench held that a contro-
versy could not clothe the Gov-
ernment with the power to pass
such a drastic order, which
would adversely affect a large
number of people. The Govern-
ment could not resolve the con-
troversy simply by sweeping it
under the carpet with blanket
cancellations.

The SC held the Government’s
decision to put both categories
— tainted and genuine allot-
ments — at par was wholly un-
justified, arbitrary and uncon-
stitutional. Instead, the Govern:
ment should have ordered an in-
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Ordinary allottees who said they
had no political connections
and PSUs. Both had invested
large sums

Who loses?

The Government and the BJP.
For the Government the
reprimand is a loss of face. The
party does not get its demand

for a probe into allotments
during Congress rule

Mot next?

After the Satish Sharma
allotment scandal, ministerial
discretion was replaced by
committee review. Now a new
system will have to be devised

dependent probe into the contro-
versial allotments.

The Bench said the cancella-
tion order had the twin effects of
scuttling the probe and depriv-
ing a large number of people of
their rightful livelihood. “In gov-
ernance, controversies are
bound to arise. In a given situa-
tion, depending upon facts and
figures, it may be legally permis-
sible to resort to such en masse
cancellation where prima facie,
a large number of such selec-
tions are tainted and segrega-
tion of good and bad would be
difficult and time consuming.”

The Bench noted that the Gov-
ernment’s order was a result of
panic reaction.
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JUSTICE VISHESHWAR
Nath Khare, the senior
most judge of the Supreme
Court, was on Thursday
sworn in as the 32nd Chief
Justice of India (CJI) by
President Kalam at a brief
ceremony at Rashtrapati
Bhawan. t -

Justice Khare'Succeeds
Justice GB Pattanaik,
who retired after a short
tenure of one and half
months as CJI. The new
CJI will have tenure of
one and half years till
May 2, 2004.

Incidentally,  Justice
Khare is the fourth Chief
Justice of India to be
sworn-in this year after [

|

Justice SP Bharucha,
wreHoto  Justice BN Kirpal and

Justice VN Khare with his wife at Rashtrapati Bhawan. He Justice GB Pattanaik.

was sworn in as Chief Justice of India on Thursday. PTI, New Delhi
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By J. Venkatesan \(KO

Nav DELHI, DEC. 19. Justice Visheshwar Nath

Khare, senior-most judge of the Supreme Court,
was today sworn in as the 33rd Chief Justice of
India. He succeeds Justice G.B. Pattanaik who re-
tired after a brief tenure of 41 days.

The President, A.P.J. Abdul Kalam, adminis-
tered the oath of office to Mr. Justice Khare at a
brief ceremony held at the Ashoka Hall in Rash-
trapati Bhavan. Mr. Justice Khare, who is the
fourth CJI to adorn the office this year, will have a
16-month tenure till May 2, 2004.

It is for the first time in the 52-year-old history
of the apex court that four Chief Justices adorned
the office in a single year. Justice S.P. Bharucha,
who became the CJI on November 1, 2001, retired
on May 5. He was followed by Justice Kirpal on
November 7 and Justice Pattanaik on
Wednesday.

The Prime Mmlster, Atal Behari Vajpayee, the
Vice-President, Bhairon Singh Shekawat, the for-
mer President, K.R. Narayanan, Mr. Justice Patta-
naik, the former CJIs, including Justice Anand
and Justice Kirpal, the Deputy Prime Minister,
L.K. Advani, the Union Law Minister, Jana Krish-
namurthy, the former Union Law Minister, Arun
Jaitley, other Cabinet Ministers, the leaders of po-
litical parties, including P.H. Pandian of the
AIADMK and Mulayam Singh Yadav of the Sa-
majwadi Party, the Attorney-General, Soli Sorab-
jee, the Solicitor-General, Kirit Raval, former and
present Supreme Court and High Court judges
were among those who attended.

Outlining his priorities, Mr. Justice Khare, dur-
ing a brief chat with presspersons, said, “there are

orn in new cl

many areas, including grey areas, which will be
addressed”. |

Asked about judicial accountability and the
proposed action, he said: “I have confidence in
my judges. Like any other field, there are some
rotten fish because of the pollution. They will be
dealt with firmly in accordance with law”. He
made it clear that judges who fell short of the
expected qualities had no place in the judiciary

However, like his predecessors, he too did no. .
endorse the Government’s proposal to set up a
National Judicial Commission. “There are some
aberrations which we will have to tackle to come
to the logical conclusion”, but the present system
of collegium of apex court judges ‘‘was adequate-
ly taking care of the issues concerning judiciary.”

Enrolled as an advocate in the Allahabad High
Court in November 1961, Mr. Justice Khare prac-
tised on the civil, writ and revenue side. He
served as chief standing counsel for the State
Government at the Allahabad Bench of the High
Court.

He was appointed permanent judge of the Alla-
habad High Court in June 1983, the Chief Justice
of the Calcutta High Court in February 1996, and
elevated to the Supreme Court in March 1997. As
Supreme Court judge, he was party to many im-
portant decisions on issues relating to environ-
ment, forests and public interest litigations.

His majority Constitutional Bench judgments
in regard to levy of tax on inter-State sale, right of
pre-emption, majority opinion in Presidential
reference relating to Gujarat elections and judg-

ment in the 11-judge “minorities” case -were
some of his landmark decisions. /
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Lawyers defy SC, strlkg/work

By Our Legal Correspondent ,(\() \

NEW DELHi, DEC. 18. Defying the Supreme
Court order banning strikes, lawyers across
the country today struck work to protest the
amendments introduced to the Legal Ser-
vices Authority Act.

The vice-chairman of the Bar Council of
India, Adish C. Aggrawala, told The Hindu
that except in Jodhpur and Jaipur, lawyers
in other parts of the country, barring the
Apex Court, abstained from court work.
Asked whether it would not amount to con-
tempt of court, he said the Apex Court “has
passed an impracticable order”.

Further, he justified the strike saying “this
is one of the rarest of rare cases affecting not
only the litigants but also the lawyers war-
ranting direct action”. Mr. Aggrawala said
the setting up of Permanent Lok Adalats and
transfer of 80 per cent of the cases from
regular courts to these adalats, whose deci-
sions were binding, was unconstitutional
and would prove detrimental to the inter-
ests of the litigants.He said the BCI had ear-

lier given a call fox a hation-wide strike on
September 18 but it was called off when the
Government invited the BCI representa-
tives for talks. “But the Government did not
accept our suggestions and we have no oth-
er alternative except to resort to strike.”

When he was reminded about the Apex
Court’s order that the Chief Justice of the
High Court concerned be consulted before
resorting to strike, he said “we can only in-
form the Chief Justice about our strike plan.
It will not be possible to take his consent for
resorting to strike as no Chief Justice will
give consent for the strike or he may post-
pone his decision”.Meanwhile, the Chief
Justice of India, G.B. Pattanaik, said that
“lawyers can never have a fundamental
right to strike. They can only protest legiti-
mately. The law has already been settled in
this regard”.

In a related development, a three-Judge
Bench, headed by the CJI, has ordered no-
tice to the Centre on a writ petition filed by
the BCI, challenging the constitutional val-
idity of the LSA (Amendment) Act, 2002.
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IT IS WIDELY accepted now that 1mpeachment“ the fact thka\tlt was not one before. Now, with

is much too unwieldy a procedure to punish
judges who are guilty of corruption or misuse of
authority and office. Not a single judge has been
removed from office under this constitutional
provision, something that not only points to the
fact that the impeachment process is impracti-
cal but also underlines the need for alternative
mechanisms to discipline errant members of the
higher judiciary. The setting up of in-house
committees to investigate the alleged miscon-
duct of judges seems to have emerged as one of
the options for dealing with this issue. The Chief
Justice of India, G. B. Pattanaik, recently consti-
tuted the second such committee to probe some
specific allegations of misconduct that were
raised against three judges of the Karnataka
High Court. The committee, which comprises
three High Court judges, two of them Chief Jus-
tices, has been empowered to probe the report-
ed misconduct of the three Karnataka judges at
a resort near Mysore. A little earlier, another
such committee was set up to investigate the
role of three Punjab and Haryana High Court
judges. The three were allegedly connected to
the scam involving the former chief of the Pun-
jab Public Service Commission, Ravindra Pal
Singh Sidhu, and the committee’s report on
them is due to be submitted to the Chief Justice
shortly.

Interestingly, the in-house inquiry against
these three judges began as an unobtrusive
probe around six months ago by the Chief Jus-
tice of the Punjab and Haryana High Court.
When the probe was being conducted, the Chief
Justice, Arun Saharya, took the radical step of
withdrawing the work from the three judges,
something that was restored to them only after
his inquiry was completed and his report sub-
mitted to the then Chief Justice of India. In do-
ing what he did, Mr. Justice Saharya was
following a procedure laid down by the Supreme
Court on the subject of dealing with complaints
against High Court judges; the difference lay in

WHT HINDY,

the constitution of two in-house committees by
the Chief Justice of India, attention has been
drawn to a procedure which, on the one hand, is
not as drastic or as unpractical as impeachment
but, on the other hand, could serve as a mecha-
nism to warn the higher judiciary that corrup-
tion and misconduct will be dealt with firmly.

What happens in the event that an in-house
committee records a positive finding against a
judge for misconduct or corruption? With im-
peachment being the only legal process to divest
judges of their jobs, the only option would be for
the Chief Justice of India to persuade them to
resign. What such a procedure assumes is that a
judge with any shred of self-respect will volun-
tarily relinquish his job the moment there is an
adverse finding against him by a committee
comprising his fellows in the judicial fraternity. If
such in-house committees become an accepted
norm, then this as weli as other assumptions and
expectations of the mechanism will be tested in
the days to come.

In its consultation paper on the superior judi-
ciary, the National Commission to Review the
Working of the Constitution also suggested that
committees of senior judges be set up to exam-
ine complaints about their fellows. At the same
time, the NCRWC argued that the concept of
‘proved misbehaviour’ needs to be considerably
widened. While suggesting that it is not enough if
misbehaviour is limited to bribery, misappropri-
ation or other serious crimes, the paper won-
dered why it should not inctude relatively lesser
lapses such as regularly failing to observe punc-
tuality in court or not delivering judgments for
years on end. What these and other such argu-
ments underline is the need for two things. First,
a mechanism that holds the superior judiciary
accountable for acts which are less grave than
crimes that reflect gross moral turpitude. Sec-
ond, the introduction of effective and less cum-
bersome procedures to judge the judges and
hold them accountable for their behaviour

6 DEC 209




NON ENFORCEABLE DUTIES

HE ENFORCEABILI 1Y OF Fundamental Du-
ties enumerated in the Constitution, a question
under the consideration of the Supreme Court,
is simply ‘untenable because the idea flows
from the erroneous juxtaposition of funda-
mental rights enshrined in chapter three and
fundamental duties in Article 51-A. It is incoz-
rect to suppose that since the state confers fun-
damental rights on citizens and undertakes
obligations upon itself in the form of Directive
Principles, duties should likewise be imposed
on citizens. The ruling of the Supreme Court in
1986 in the Bijoe Emmanuel case that singing
or learning the national anthem must not be
made mandatory should serve as a general gui-
deline to decide questions on the status of Arti-
cle 51-A. What is noteworthy in that judgment
is that it amply reflects evolving practices in
society on the manner citizens relate to nation-
al symbols. In hindsight, it would seem that not
imposing the national anthem has turned out
to be the most practical and commonsensical
approach to the question. Hence, the current
proposal of the Supreme Court Bench to recon-
sider its earlier judgment may not be warrant-
ed.

Fundamental Rights constitute the bed-
rock of modern democracies and hence are en-
forced by law. They are also protected from the
purview of the routine legislative business of
sovereign states and this is the sense in which
they are fundamental. Indeed, the law that en-
forces rights also imposes limits on their exer-
cise; but the arena of such curtailment is
always backed by deeper considerations of
public interest. This is the spirit echoed in Arti-
cle 13(2) of the Constitution which debars Par-
liament from enacting any law that may violate

/0
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Fundamental Rights. The 1napphcab111ty of this
proviso in the case of Amendments to the Con-
stitution was assumed in the first Amendment
and was stated explicitly in the 24th Amend-
ment, both of which were enacted primarily to
protect land reform laws from being chal-
lenged on the ground that they were violative
of fundamental rights. There are, of course, in-
numerable other rights that do not necessarily
issue in legal claims. On the contrary, it could
be argued that duties are by definition sacro-
sanct, whether they pertain to the discharge of
parental obligations, compliance with traffic
rules or the delivery of one’s professional re-
sponsibilities. Adherence to them belongs to
the domain of ordinary moral or social laws
appropriate in the context.

Lurking beneath any attempt to enforce
fundamental duties is the ludicrous suggestion
that the duties cast on citizens in Article 51-A
are some kind of a quid pro quo for the legal
protection of Fundamental Rights; a sure sign
that the arena of rights itself is not on a secure
footing. It is noteworthy in this context that the
duty of parents towards children has been
sought to be linked to the proposal to elevate
the right to education as a Fundamental Right.
Implicit in such a plea is the view that ultimate-
ly people are responsible for their lot. Instruc-
tive also is the political background to the

_incorporation of Article 51-A as part of the in-

famous 42nd Amendment during the: Emer-
gency. Ironically, the Article listing the duties of
citizens was incorporated into the Constitution
at a time when the basic freedoms of citizens
were suspended. The present times, some may

argue, rey& with these same political vibra-
tions. /
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Venkataswami quits
Tehelka probe panel .

Q[«
By J. Venkatesan

NEW DELHI, NOV. 23, Stung by crit-
icism in Parliament over his ap-
pointment as chairman of the
Authority on Advance Rulings of
Excise and Customs, Justice K.
Venkataswami, head of the Te-
helka Commission, today re-
signed from both the posts. He
is understood to have sent his
resignation to the Prime Minis-
ter, Atal Behari Vajpayee.

Justice Venkataswami de-
clined comiment when asked for
the reasons for putting in his
papers. His resignation at the
crucial stage of hearing in the
Tehelka probe has taken legal
circles by surprise.

Though he was appointed
chairman of the Authority on
Excise and Customs in May this
year, the issue surfaced in Par-
liament only on Friday when

RELINQUISHES NEW POST

members criticised the Gov-
ernment for violating all norms
of constitutional propriety in of-
fering a second post to him
when the Tehelka enquiry was
yet to be completed. According
to sources, Justice Venkataswa-

mi was unhappy with the hand-
ling of the issue by the
Government, which, he feit, did
not defend his appointment
properly though everything had
been done in accordance with
law and as per the recommen-
dations of the Chief Justice of
India.

The Venkataswami Commis-
sion was constituted by the
Centre on March 24 last year to
probe the Tehelka portal’s ex-
pose on corruption in

defence deals. And to find out
whether there was deviation in
the purchase procedures and
whether the imperatives of na-
tional security were taken into
consideration in defence trans-
actions. Initially appointed for
four months, its term was ex-
tended time and again and the
present term is due to expire on
January 23 next.

CHE HINDU
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The examination ¢f crucial
witnesses, including the De-
fence Minister, George Fer-
nandes, the former BJP
president, Bangaru Laxman, the
former Samata Party president,
Jaya Jaitly, and other Section
8-B witnesses has been com-
pleted.

The panel included the finan-
cial aspect in the probe after the
Centre accused the Tehelka
portal of being responsible for
the crash in the share market
after March last, and pleaded
with the Commission to include

the aspect.

With the probe nearing a crit-
ical stage of investigation, Jus-
tice Venkataswami’s
resignation has put a question
mark on the fate of the Com-
mission, which was intended to
arrive at the truth jA the portal’s
“revelations.”
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Tet Governors keep

out of f politics:

HT Correspondent
New Delhi, November 1 6

GOVERNORS ARE to be eligible
for a second term and for election
as Vice-President or President,
but will not be “expected to
return to active politics”. A per-
son to be appointed as Governor
should be an eminent personali-
ty not connected with the State’s
local politics.

These decisions were arrived
at by “consensus” at the seventh
meeting of the Inter-State Coun-
cil (ISC), which was chaired by
the Prime Minister and attended
by several Chief Ministers here
today.

Another important decision
was allowing the Centre to retain
the power to set up a commission
of inquiry against any State min-
ister, but with appropriate safe-
guards.

The decisions of the ISC,
which has been studying and
monitoring the implementation

~of the Sarkaria Commission’s

report on Centre-State relations,
are recommendative by nature.
The Centre and States will have
to work out ways to implement
them.

Briefing reporters on the ISC’s
deliberations, Law Minister
Arun Jaitly said that in Gover-
nor selection, consultation by the
Centre with the Chief Minister
concerned should be made oblig-

atory and not a matter of con-

vention. For this, a constitution-
al amendment may be necessary.
He pointed out that appointment
of each Governor had been held
in consultation with Chief Min-
isters since the NDA Govern-
ment took office.

Jaitly ruled out any law or
code to bar Governors from
returning to active politics, say-
ing: “They will be expected not to
do so0.” Besides, the right to con-
test elections is considered a fun-
damental right.

\r

S |

Though the provision to order
probe into the conduct of State
Ministers had not been invoked
in the last 20 years, several Chief
Ministers wanted it to be abol-
ished or accompanied by a rider
that any such decision would
have to come after consulting
them.

But Jaitly said the Centre
believed that the provision might
be necessary for an exigency and
it may not possible o consult a
Chief Minister against whom a
probe is to be ordered.

The Sarkaria panel had recom-
mended that the Centre should
invoke the provision only after
approval by the ISC and the two
Houses of Parliament, and after
detailed discussion with the
State Government concerned.

Many Chief Ministers pressed
their case for upward revision of
royalty rates on minerals, includ-

AFP PROTO
Prime Minister Atal Bihari Vajpayee at the Inter-State Council meeting In
New Delhi on Friday.

ing coal. Some CMs led by thoSe
of Andhra Pradesh, West Bengal,
Tamil Nadu, Himachal Pradesh
and Madhya Pradesh also want-
ed Doordarshan’s regional chan-
nels under their control for giv-
ing publicity to their pro- :
grammes.

Other decisions taken at the
ISC were that all the residuary
powers of legislation including
taxation matters should be trans-
ferred from the Union to the Con-
current List for the States to
mobilise resources and the Cen-
tre should make laws insrespect
of subjects of Coneurrent List
after “active consultation” with
the States. :

The ISC favoured a compre-
hensive Central law 1o anow

imposition of mn

ies on the properties Om-
tre, which are of indmtrial and
commercial nature,
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& Pattanaik sworn in CJi

By J. Venkatesan \/(0 /\

NEW DELHI, NOV. 8. Justice Gopal
Ballav Pattanaik,
Judge of the Supreme Court,
was today sworn-in as the 32nd
Chief Justice of India (CJI). He
succeeds Justice B.N. Kirpal,
who retired yesterday.

The President, A.P.J. Abdul
Kalam, administered the oath of
office to Mr. Justice Pattanaik at
a brief ceremony at Rashtra-
pathi Bhavan.

Mr. Justice Pattanaik, who is
the third CJI to adorn the office
this year, will have a short ten-
ure of 41 days. He is due to re-
tire on December 18. Justice
V.N. Khare will become the
fourth CJI to assume office on

December 19 and he will have a*

16-month tenure till May 2,
2004. )
This is for the first time in the
52-year history of the apex court
that four Chief Justices adorn
the office in a single year. Jus-
tice S.P. Bharucha, who became

senjormost

the CJI on November 1, 2001,
retired on May 5, followed by
Mr. Justice Kirpal on November
7.

The Vice-President, Bhairon
Singh Shekhawat, the former
President, K.R. Narayanan, Mr.
Justice Kirpal, the Deputy Prime
Minister, L.K. Advani, the Union
Law Minister, Jana Krishnamur-

tHE HINDu

thy, the former Law Minister,
Arun Jaitley, Cabinet Ministers,
the Solicitor-General, Kirit Ra-
val, former CJIs, former and
present Supreme Court and
High Court judges, and eminent
lawyers attended the function.

Mr. Justice Pattanaik, who
was enrolled as an advocate in
February 1962, had practised in
civil, criminal, constitutional
and company cases in the Oris-
sa High Court and had also ap-
peared in the Supreme Court.

He was the State Government
standing counsel from March 1,
1971 and additional Govern- :
ment advocate from July 19,
1974.

He worked as the Govern-
ment advocate for more than
four years. He was appointed
Judge of the Orissa High Court
on June 1, 1983 and became the
Chief Justice of the Patna High
Court on May 19, 1995 and ap-
pointed a judge of the Supreme
Court on September 11, 1995.
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r NO DISSIDENTS’ SIGNATURES IN MEMORANDUM

| Governog) rejects demand
« for Assembly session .

LUCKNOW, NOV. 2. In a major re-
prieve for the crisis-ridden May-
awati Government in Uttar
Pradesh, the Governor, Vishnu
Kant Shastri, today rejected the
demand for an immediate ses-
sion of the Assembly for a trial
of strength and the Samajwadi
Party’s claim to form an alterna-
tive government.

“...the status of the Govern-
ment as yet remains the same,”’
the Raj Bhavan said in a com-
muniqué, breaking a day-long
silence after a Samajwadi Party
delegation called on the Gover-
nor on Friday and staked its
claim to form the government
on the basis of 204 MLAs, in-
cluding 37 dissident BJP
legislators.

The Raj Bhavan statement re-
ferred to Mr. Shastri’s meeting
with 12 dissident BJP MLAs on
Thursday at which they did not
convey their withdrawal of sup-
port either in writing or when
asked.

The Raj Bhavan also said the

memorandum_given by Azam
Khan, le/adm/ofg:he Samajwadi

Legislature Party, on Friday also
did not contain the names or
signatures of the “alleged” 37
dissident BJP MLAs. “If in fu-
ture, these 37 alleged dissident
BJP MLAs withdraw support
from the Government or if the
SP furnishes a letter signed by
these MLAs withdrawing the
support from the Government,

The SP while staking claim on
Friday had claimed the support
of 204 MLAs, including the BJP
dissidents, in a House of 403,
two more than the half way
mark.

The communiqué made it
clear that till date only seven in-
dependent legislators had with-
drawn  support to  the
Government and that it still en-
joyed majority.

Cong. evasive

The Congress, on whose sup-
port the Samajwadi Party was
banking on for Government-
formation, backed that party for
convening a special session to
test the strength of the Mayawa-
ti Government, but at the same
time was evasive on siding with
Mr. Yadav.

The former Chief Minister
and leader of the Rashtriya
Kranti Party, Kalyan Singh, had
a meeting with the Governor

it will be considered by the Gov- demanded the dismissal of
ernor at that time,” the commue™ the Government or the conven-

niqué said.

ing of a special session. — PT1
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SP stakes claim

with 204 MLAs

UP governor urged to  BJP top brass tries to

dismiss ‘minority govt’

Lucknow: Claiming a majority in the UP Vid-
han Sabha, Samajwadi Party legislators, led by
party national general secretary Amar Singh
and leader of the opposition Mohammed
Azam Khan, met governor Vishnukant Shastri
on Friday and demanded the dismissal of the
Mayawati government. They asked the gover-
nor to invite the SP to form the government
and said the party would prove its majority on
the floor of the House on the specified date.

About 180 legislators converged at Raj Bha-
van shortly after noon and made their way
straight to the room where the governor was
seated. They handed him a letter claiming
the support of 204 MLAs and told him that
the present government had been reduced to
a minority and that the SP be called to form
the government.

Reminding the governor of his earlier
statement when the 11 Independents had
withdrawn support that the BSP-BJP gov-
ernment was still in a majority, they said fol-
lowing Thursday’s developments, the gov-
ernment had been
reduced to a minor- 8
ity With the 12 BJP
dissidents express-
ing their no-confi-
dence, the strength
of the coalition
government had
been reduced to
198, they said.

Later, a letter
signed by Mr Khan
was handed to Mr
Shastri. It stated
that the present
BSP-BJP govern-

\

save the day

Times NEws NETWORK & PTI

New Delhi: Softening its stand towards its
dissident legislators in Uttar Pradesh, the
BJP top brass led by Prime Minister Atal Bi-
hari Vajpayee said on Friday night that their
grievances would be heard by senior leaders
and resolved to the “extent possible”.

The party’s central election committee,
which met here late on Friday and took
stock of the present political situation and
recent developments in the state, empha-
sised the need for “maintaining the stability
of the BJP-BSP coalition government and
keeping up the party’s image and disci-
pline”’.

Earlier in the day, the BJP had threatened
the dissident MLAs that no matter how
large a group they may constitute, they
could all be disqualified under the law.

BJP leader and lawyer Satyapal Jain, re-
ferring to a case in the Punjab high court,
said that in the case of a two-member legis-
lature party in Haryana, where one MLA,
i.e. 50 per cent, more than the mandatory
one-third, had
walked out, the
court had ruled
that he was to be
disqualified.

" Mr Jain said

this had happened
because the law
sets out three con-
ditiens to prevent
disqualification—
a split in the origi-
nal party, two, a
| split in the legisla-
ture party and
three, that at least

ment had been re-

- duced to a minority
and as such had no
legal, constitution-
al or moral right to stay in power. It request-
ed the governor to uphold the constitutional
traditions, dismiss the present government
and invite the Samajwadi Party which was
the single largest and also' had a majority to
form the government.

Quoting earlier precedents, the letter stated
that governments had been dismissed when
they had been reduced to a minority and new
ones sworn in immediately. In ‘95, the govern-
ment of Mulayam Singh Yadav had been sim-
ilarly dismissed and Mayawati had been
sworn in as the chief minister, the letter said.

@ See Edit: Unholy Wedlock, Page 16

Samajwadi Party leaders Amar Singh (right)
and Azam Khart (¢61the) present’
to UP governor Vishnukant Shastri on Friday.

a third should
ity “split. Since the

first condition—

the BJP at the na-
tional level had not split—was not fulfilled,
it was therefore not a legal split and the
MLA in question, Khairti Lal Sharma, was
disqualified.

However, a senior constitutional expert,
who has argued several cases relating to the
anti-defection law, emphasised that there
was a grey area in the law and that while the
Punjab high court had indeed given this in-
terpretation, the Bombay high court had
given a ruling which was the exact oppo-
site—that a split in the legislature party con-
stituted a split in the original party and,
therefore, as long as a third had split, it
would constitute a legal split.
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for minority
institutions

HT Correspondents
New Delhi/Kolkata, October 31

IN A landmark decision, an 11-judge
Constitution Bench of the Supreme
Court headed by Chief Justice BN
Kirpal today gave State Governments
and universities some control over
unaided educational institutions run
by linguistic and religious minorities.

While maintaining that the Gov-
ernment cannot regulate the admis-
sion policies of such schools and col-
leges, the court ruled that the State
could specify qualifications for stu-
dents and establish some rules and
regulations to maintain academic
standards. Admissions, it said, should
be on the basis of merit and should be
conducted in a transparent manner.

The judgment is particularly signif-
icant for the Left Front Government
because it has long been trying to gain
control over mushrooming unaided
madrasas in the State.

However, the 500-odd minority
schools that are funded by the State
Government will not be affected. Ab-
dus Sattar, president of the West Ben-
gal Madrasa Board, told Hindustan
Times, “The judgment does not affect
the madrasas under the Board because
the schools under us are fully funded
by the Government and teachers are
appointed by the School Service Com-
mission.”

Authorities of the Ramakrishna
Mission, the other organisation that
runs unaided minority schools and
colleges in the State, refused to com-
ment on the verdict until they “go
through the document”.

In its judgment today, the apex
court said the same principle of
transparency would apply in the ap-
pointment of teachers and other staff.

TR

WHAT THE GRDER MEANS

What happens to unaided
minority institutions?

They retain control over*
admissions and hiring, provided
they abide by qualifications laid
down by State Governments and
universities

What happens to aided
minority institutions?

They continue to admit a certain
proportion of minority students,
but the percentage will now be
decided by the State
Governments

An unaided minority educational in-
stitution (MEI) would be free to hire
as it pleased as long as some essential
qualifications were adhered to.

Government-aidled MEIs would
also have the right to admit minority
students. The Bench ruled that an
MEI did not lose its minority charac-
ter simply because it received aid
from the Government, but would have
to admit non-minority students,
whose constitutional rights were not
to be infringed.

Aiding authorities could also pre-
scribe rules and regulations for MEIs
in the matter of admissions, it added.
The apex court said State Govern-
ments would have the power to decide
the percentage of non-minority
students to be admitted into an aided
minority institution.

T LLEGRAPY
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HE CONSTITUTION (67th
Amendment Bill), 1990, was
introduced to provide an in-
stitutional framework for a
national judicial commission. In
many countries, mutual consultation
has been the convention. The recent
National Commission to Review the
Working of the Constitution had sug-
gested the establishment of a Nation-
al Judicial Commission under the
Constitution with the Chief Justice of
India as Chairman and two senior-
most judges of the Supreme Court,
the Union Minister for Law and Jus-
tice, and one eminent person nomi-
nated by the President after
consulting the CJI as members.

In this context, it is apt to advert to
a ruling of the Supreme Court (in
Presidential ~ re-reference 1999
S.C.P.1) where consultation with the
CJI was held to require consultation
with a plurality of Judges, which sug-
gests an apprehension that the CJI's
individual opinion alone may be ar-
bitrary and not binding upon the
Government of India. Some mathe-
matical pluralism, adding complexity
to the system and based entirely on
the impression of the Judges, has re-
sulted in the pronouncement of the
Supreme Court. A collegium is the
verdict which now prevails.

The jurisdiction of the collegium
extends to the transfer of High
Courts Judges as well as the posting
and promotion of Chief Justices. The
Supreme Court, in its Advisory Opin-
ion of 1999, has affirmed its earlier
stand in regard to the primacy of the
CJI's view and the obligation to con-
sult other brethren: “The Chief Jus-
tice of India should, therefore, form
his opinion in regard to a person to
be recommended for appointment to -
a High Court in the same manner as
he forms it in regard to a recommen-
dation for appointment to the Su-
preme Court, that is to say, in
consultation with his senior-most
puisne Judges. They would in making
their decision take into account the
opinion of the Chief Justice of the
High Court, which ‘would be entitled
to greatest weight’, the views of other
Judges of the High Court who may
have been consulted and the views of
colleagues on the Supreme Court
Bench ‘who are conversant with the
affairs of the concerned High Court-

N

onal judicial Cé\émission — 1I

By V.R. Krishna Iyer

*XWhat is more intriguing is that the
number of Judges to be consulted at
the two tiers is purely an ipse dixit of
the Judges with no reference to any
Constitutional provision. Regarding
the transfer of Judges, there was once
a Peer Committee to decide but now
the same power is vested in a collegi-
um with the CJI at the top. Why so?
Because the Judges hold so. The key
point is that in the entire discussion
in both the rulings there is no re-
liance on any specific article of the
Constitution. In short, appointments
and transfers of judges belong to the

barrier to examination of complaints
about injudicious conduct on apol-
itical criteria. That a man who has an
arguable case that a judge has acted
corruptly or maliciously to his detri-
ment should have no cause of action
against the judge is quite indefensi-
ble.”-

We need, therefore, a forum for
correction and disciplinary purposes
since judicial misconduct is escalat-
ing. I agree with David Pannick that a
judicial performance commission,
with fair procedure and punitive
power, may be a therapeutic solu-

Impeachment is an extraordinary remedy which

rarely operates satisfactorily... We need, therefore,

a forum for correction and disciplinary purposes
since judicial misconduct is escalating.

judges — a family affair — although
the text of the Constitution sounds a
contrary note.

Another important matter which
calls for consideration is the need to
deal with delinquent judges. It is
clear impeachment is an extraordin-
ary remedy which rarely operates
satisfactorily and hardly proves ef-
fective in most cases of misconduct.
The Judiciary is not the least danger-
ous branch of Government. To quote
David Pannick: “They send people to
prison and decide the scope and ap-
plication of all manner of rights and
duties with important consequences
for individuals and for society. Be-
cause the judiciary has such a central
role in the government of society, we
should (in the words of Justice Oliver
Wendell Holmes) wash... with cynical
acid this aspect of public life. Unless
and until we treat judges as fallible
human beings whose official con-
duct is subject to the same critical
analysis as that of other organs of
government, judges will remain
members of a priesthood who have
great powers over the rest of the
community, but who are otherwise
isolated from them and misunder-
stood by them, to their mutual disad-
vantage.”

“Judicial independence was not
designed as, and should not be al-
lowed to become, a shield for judicial
misbehaviour or incompetence or a

tion. The caution suggested by him
in the shape of two limitations find
my concurrence:

“First, the powers of a Judicial Per-
formance Commission should be
limited to considering complaints of
injudicious conduct. It would be pro-
hibited from investigating whether
the judge reached the correct deci-
sion on a point of law. Appeal courts
exist to analyse the decisions of the
judge. But where the judge clearly
erred in law, the Commission might
be entitled to consider a complaint of
judicial incompetence. A second lim-
itation on the powers of the Commis-
sion would be that it could not
impose any sanction. No doubt con-
siderable discussion would be need-
ed to determine the composition of a
Judicial Performance Commission,
the procedures it would adopt, and
the matters with which it would be
concerned. One difficult problem is
what role such a Commission should
play in respect of the out-of-court
conduct of judges.”

The report of the performance
commission must go before the dis-
ciplinary committee of the national
judicial commission which must
have the power to impose sanctions
and punishments short of removal.
Disciplinary commissions exist in
most States of the United States and
in some other countries. Those who
take the view that it is unwise to tell

the truth about the Judiciary find a
befitting reply in judge Jerome
Frank’s (U.S. Court of Appeal) words:

“He had little patience with, or re-
spect for, that suggestion, I am un-
able to conceive... that, in a
democracy, it can ever be unwise to
acquaint the public with the truth
about the workings of any branch of
government. It is wholly undemo-
cratic to treat the public as children
who are unable to accept the ines-
capable shortcomings of man-made
institutions... The best way to bring
about the elimination of those short-
comings of our judicial system which
are capable of being eliminated is to
have all our citizens informed as to
how that system now functions. It is
a mistake, therefore, to try to estab-
lish and maintain, through igno-
rance, public esteem for our courts.”

So I advocate a National Judicial
Commission presided over by the
Chief Justice of India. Its composi-
tion may perhaps include two or
three judges of the Supreme Court,
two or three Chief Justices from the
High Courts, two or three leading
lawyers and outstanding statesmen
of the country such as retired judges
or former Presidents and the Leaders
of the Opposition in the two Houses
of Parliament. This may be expanded
or pruned. Parliament, when it dis-
cusses the bill, must take note of the
fact that judicial selection is not a se-
cret operation and the names of the
proposed candidate must be availa-
ble for the people to know and re-
spond. The performance of the
judicial collegium, after the two sig-
nal rulings, has hardly been credit-
able, often been dilatory, arbitrary
and smeared by favourites. The focus
and locus of lobbing has shifted from
Minister to Judge. The delay has con-
tinued, the quality has not improved,
the merit criteria have not been artic-
ulated and the infirmities of the sys-
tem persist. True there is less politics
in the process but more personal af-
filiation. The field of selection is yet
not democratically wide but con-
fined to coteries. Of course, with all
this criticism, those selected, before
and after the Second Judges Case,
have performed broadly well. The
high  office transforms  the
functionary.

(Concluded)



‘For a national judicial commission — 1

By V.R. Krishna Iyer
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‘ ‘ UPREME BUT not infal-

lible” is the title of a

publication by the Su-

preme Court about it-
self. Fallible it is, but because it is
final too, the remedy for its institu-
tional errors, when they are grave,
has to be by Constitutional Amend-
ment. To err is human and judges are
human. One such errant situation
has arisen where, in what is popularly

. known as the Second Judges Case,

the Supreme Court, reinforced in a
later ruling, has wrested the power of
appointment of the members of the
High Courts and Supreme Court
from the Executive altogether, based
on a transcendental theory of Judicial
Institutional Independence. The
Constitution expressly denies this
monopoly in the text and in the Con-
stituent Assembly proceedings. Two
judges disagreed but seven, forming
the majority, gained an arithmetic
victory. But that is the law since the
Constitution is what the judges say it
is, even if the ruling be by a sharp
division. The world over, the power
to appoint judges is either with the
Executive or in consultation with the
top judicial echelons but never to the
exclusion of the Executive.

Judicial independence is made of
sterner stuff as America’s great judg-
es have demonstrated, Lord Atkin
and his kind in the United Kingdom
have provided through luminous in-
stances and Indian heroes and mar-
tyrs in robes have earlier blazed the
trail. Hunger for power to appoint,
disguised under cover of protection
of institutional independence, is in-
terpretational euphemism. The Con-
stitution is clear. It lays down that the
appointment of the higher judiciary
shall be by the President “after con-
sultation with” the Chief Justice of In-
dia and such other judges as he may
“deem necessary”. To ‘consuit’ is not
to surrender, nor concur. And yet,
their Lordships discovered in Article
124 the opposite of what B. R. Am-
bedkar emphatically asserted was the
intent and sense of the Constitutional
provision.

Independence of the Judiciary is
absolutely basic to democracy and it
needs no judicial rhetoric to drive
home the point. Human rights are
but a mirage without a free and fear-
less justice system. Our founding fa-

thers have made sufficient provision,
consistent with pragmatic limita-
tions, to defend the institution
against executive, legislative or other
interference. In theory, the Judiciary
has neither the purse nor the sword,
as part of its institutional authority,
but reading the Constitution — Arti-
cles 141, 142 and 144 — together with
the guaranteed retirement age and
contempt power, [ have no hesitation
to hold that the Indian Judiciary is
freer than any other high curial or-
gan, including the mightylawlords in

by the Prime Minister and yet dared
to challenge his impartiality and in-
tegrity. Chief Justices are also human
and cannot be exalted into quasi-di-
vine status. It is unfortunate that the
‘consultation’ used in the Constitu-
tion has been exaggerated beyond
the limits of “ordinary lexical
definition”.

1 am unhappy to disagree with the
view which has weighed with the
eminent majority in the Second Judg-
es Case which runs peroratively as
follows: “The foregoing considerable

The judges must remember that the Constitution is
above them. There has been widespread demand
that judicial appointments are far too paramount
to be left to the judges themselves.

the UK. and the robed brethren in
the U.S.

The fundamental issue is whether
the total functional autonomy of the
Judiciary is liable to be influenced by
the appointing authority being the
President, that is the Prime Minister.
There are great institutions which
call for independent operation such
as the Comptroller and Auditor-Gen-
eral and the Election Commission
but the incumbents thereof are ap-
pointed by the nation’s Chief Exec-
utive. For over 50 years, the higher
judiciary in India has been selected in
consultation with the Chief Justice
and appointed by the President ac-
cording to the Prime Minister’s
choice. Is it conceivable for any judge
of the Supreme Court to hold that the
CAGs and the CEOs, the judges of the
High Courts and the Supreme Court,
who technically owe their selection
to the Prime Minister or the Cabinet,
were pliable tools in the hands of the
Government? It would be libel to sug-
gest so. If the Chief Justice of India
and some of his colleagues were to be
given the power to select, does it
mean that those selected would be
stooges of the CJI who, having been
appointed by the President, would be
supple to oblige Government interest
since in his time he must have been
an appointee of the President? The
several judges who by majority (The
Second Judges Case) ruled that the
CII must have the right of primacy
were themselves in their time chosen

deliberation leads to an inexorable
conclusion that the opinion of the
Chief Justice of India in the process of
constitutional consultation in the
matter of selection and appointment
of Judges to the Supreme Court and
the High Courts as well as transfer of
judges from one High Court to anoth-
er High Court is entitled to have the
right of primacy. In sum, the above
logical conclusion and our social
sense dictate: “Like the Pope, enjoy-
ing supremacy in the ecclesiastical
and temporal affairs, the CJI being
the highest judicial authority, has a
right of primacy, if not supremacy to
be accorded, to this opinion on the
affairs concerning the ‘Temple of Jus-
tice’. It is a right step in the right di-
rection and that step alone will
ensure optimum benefits to the so-
ciety.” (AIR 1994 SC P-342 Para 211)

I disagree with the papal infallibil-
ity attributed to the highest echelon
in the Judiciary. To deify is to be egre-
gious. The administration of justice is
of such paramount importance in
our human rights era that the process
of appointment should be so exalted
that the person selected is the best
choice. The Constitution assigns the
highest place to justice; and justices
occupy the highest place in the Con-
stitutional scheme. There is no
doubt, therefore, that the methodol-
ogy of appointment should measure
up to the inviolable majesty of the of-
fice and the high value of justice de-
livery itself to the people as a whole.

In the U.S., the President, with trans-
parent political motive, makes his se-
lection. But the Presidential nominee
has to undergo a Senate examination
of his record and jurisprudential be-
lief. The tasks of the President and
the Senate are facilitated by the prac-
tice of the American Bar Association
of assessing the worth of the nomi-
nee. There is an element of exagger-
ated populist invigilation by the
Senate Judicial Sub Committee. This
procedure may not apply to Indian
conditions and need not be trans-
planted to our iand. In England, judg-
es are chosen without any public
discussion of their identity or merit. 1
wholly agree that the Judiciary is high
above many another constitutional
functionary: “Even though all the
constitutional functionaries have
their own constitutional duties in
making appointment of judges to the
superior judiciary, the role of one of
the principal constitutional function-
aries, (namely, the Judiciary) is in-
controvertibly immeasurable and
incalculable. The task assigned to the
Judiciary is in no way less than those
of other functionaries — legislative
and executive. On the other hand, the
responsibility of the judiciary is of a
higher degree. As frequently said, the
Judiciary is the watchdog of democ-
racy, checking the excessive author-
ity of other constitutional
functionaries beyond the ken of the
Constitution. It cannot be disputed
that the strength and effectiveness of
the judicial system and its independ-
ence heavily depends upon the cali-
bre of men and women who preside
over the Judiciary and it is most es-
sential to have a healthy independent
judiciary for having a healthy democ-
racy because if the judicial system is
crippled, democracy will also be crip-
pled.” (AIR S.C 1994 P-343/344 Para
217)

Having said all this, the judges
must remember that the Constitu- -
tion is above them. There has been
widespread demand that judicial ap-
pointments are far too paramount to
be left to the judges themselves and
that a National Commission which
accords high judicial participation,
but admits of the higher echelons of
the Executive and perhaps and other
relevant outstanding elements, may
be the appropriate machinery.




SC pulls up Krish

,“'i.

NEW DELHI, Oct. 24. —
The Supreme Court today
took Mr SM Krishna to task
‘or “wilfully” and “delibera-
ely” disobeying its orders to
clease Cauvery waters to
{famil Nadu, and prime facie
ound him guilty of con-
empt of court.

The three-judge Bench
coram, Kirpal, CJ, Sabhar-
val, Pasayat, JJ), however,
leferred pronouncing for-
nal orders against the chief
ninister till Monday.

Hearing two contempt pe-
‘tions of Tamil Nadu, accus-
1g its neighbour of not re-
:asing water as stipulated

by the cou% She Bench said:
“We are prima facie of the
view that there is deliberate
non-compliance of our or-
ders and this is contempt.”

Karnataka counsel Mr
Anil Divan pleaded repeat-
edly that Karnataka hadn’t
wilfully disobeyed the court
orders and that Mr Krishna
thought it fit to first “cool
down tempers” because
farmers’ agitation through-
out the state could have
turned violent.

Rejecting the -argument,
the Bench said: “The plea of
bandhs and agitations have
unfortunately been raised by
other chief ministers. We
cannot accept it. It has to be
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deprecated in the strongest
terms.” The Bench said In-
dia’s federal structure had
been “dented” by the man-
ner in which the Karnataka
government chose not to
implement its orders for re-
lease of Cauvery water to
Tamil Nadu. The Bench
asked: “What happens when
a state, leave alone a private
litigant, wilfully disregards a
Supreme Court order?” To
which solicitor-general Mr
Harish Salve, appearing for
the Union government,
replied: “There’s no limita-
tion to the Supreme Court
power to formulate a mech-
anism to compel a state to
comply with its orders... The

TREMAL
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Court as the arbiter of fed-
eral disputes cannot be
questioned. If it is dented,
our federal system will col-
lapse.” ;
To this, the Bench cited the

disregarding of the Supreme -
Court orders for the construc-
tion of the Sutlej Yamuna
Link canal by Punjab and
said: “The federal system has
been dented. Unfortunately
we have reached such a situa-
tion.” The Bench didn’t spare
the Union government ei-
ther, saying it too had a con-
stitutional duty to see that the
court’s orders were complied
with.

Cong in a fix, page 4



~Opp slams cogygggon OrdAina\nce
Y - °

Statesman News Service

NEW DELH]I, Oct. 7. — The Opposi-
tion today criticised the Jayalalitha
government’s decision to issue an Or-
dinance banning “forced” re-
ligious conversions. The BIJP
has welcomed it and called
for such a law nationwide.
Christian leaders have ex-
pressed concern over the like-
ly misuse of the Ordinance.

Congress spokesman Mr
Jaipal Reddy said: “We de-
plore the Ordinance impos-
ing draconian curbs on fun-
damental religious freedoms.
We are distressed at the
cloak-and-dagger manner in
which it has been issued.”

He said “the Congress was
not for conversions” but was
opposed to any attempt to
ban the fundamental rights of the peo-
ple to practice religion and faith. The
Congress is opposing the Ordinance
on “liberal and democratic grounds”
as the “Constitution guarantees right
to propagate one’s religion.” It may
“not stand the test of law™.

By opposing the Ordinance, wasn't
the party supporting “forceful and
fraudulent” conversions? Mr Reddy
said: “This is too simplistic a question
to deal with the issue in its totality. It
is like saying that those who oppose
Pota support terrorism. We do not
support fraudulent conversions. If a
fraud is committed, punish the fraud.”
The Congress “is worried that this

s
terrible abuse and would be converted
into an instrument of intimidation”.
Mr Reddy said the move was a classic
case of persistent political courting, and
that it was an irony that Miss Jayalali-

Miss J Jayalalitha (left) and Mr M Karunanidhi

tha, who heads a Dravidian party, has
“beaten the RSS on its home ground”.
CPI national secretary Mr D Raja
said the Ordinance was a violation of
the constitutional right to practice
one’s religion and faith. He ques-
tioned the credibility and the objectiv-
ity of the Jayalalitha government to
judge ‘which cases amounted to con-
versions through force or allurement”
and said the government may use the
Ordinance to settle political scores.
No motive, says BJP: The BJP said the
Ordinance was not linked to reported
moves by Miss Jayalalitha to get closer
to the party. Mr Venkaiah Naidu said:
“We want a law covering the entire

piece of legislation would lend itselflo/cenﬁtry under which action be taken
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against those indulgin§ in conversion.
For this, there is a need to have a con-
sensus among all political parties by
having a nationwide debate.” He de-
nied that the Ordinance was linked to
the Cauvery agitation, but
d took exception to Karnataka
chief minister S M Krishna
undertaking a padyatra. Talk-
ing to reporters at NSC Bose
Airport in Kolkata, he said:
“This should be a model for
all of us.”

Christians’ concern: Vice-
president of the Catholic Bish-
ops’ Conference of India and
archbishop of Delhi Reverend
Vincent M Concessao today
said the freedom of conscience
which is guaranteed by the
Constitution of the country
should be maintained . while
dealing with the conversion is- -
sue. If a person accepts conversion by
will, the government can not come in the
way of his or her exercising this right.

Ordinance unacceptable to DMK

DMK chief Mr M Karunanidhi today
said the Tamil Nadu government’s Ordi-
nance banning religious conversions was
unacceptable to the party, adds SNS
from Chennai. “The legislation is likely
to be misused against minorities just like
the Prevention of Terrorism Act.” The
DMK is peeved at the fact that Miss
Jayalalitha could have discussed the is-
sue in the Assembly session beginning

on 24 October before mulgating
the Ordinance. /j’w
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7 Temple of Justlggw

The Supreme Court has ruled that bemz a Brahmin
.is not a necessary condition for priesthood: Non-
'Brahmms are just as eligible to perform religious
. ceremonies or work as temple priests provided they are
: well-versed in the relevant rituals. The court made this
Iobservation while upholding the appointment of a
' non-Malayalee Brahmin as priest in an ancient Kerala
'temple. On the face of it, no one can quibble about
'the spirit of the verdict. An extension of the liberal

\ principles that form the bedrock of the Indian Consti- .
s tution, the judgment is wholly consistent with our }
'contemporary notions of natural justice. Equally,

' there can be little doubt about the need for reforms
, within Hinduism, despite its legendary theological
' openness. That said, the court’s intervention raises
» complex questions. Believing Hindus may legitimately

. ask whether the verdict, well-intentioned as it might
'be does not run contrary to the idea of religious
. freedom which is also enshrined in the Constitution. It’s

,one thing for the state to abolish a wholly repugnant
' practlce like untouchability, even when it contradicts a
| certain religious worldview, but quite another to extend
' this principle to areas such as temple admmlstratlon
rand the like. In other words, just how much liberalism
. is too much liberalism? cg\\o w1

1

. From a non-religious perspeciive, it is open to debate
whether the judiciary is the righyt forum or instrumen-
‘tality for addressing the tricky issue of religious

' reforms. In an ideal world, the state would have no role
; to play in the personal beliefs of people. And the
.question of social and religious change would be left

,entirely to the wisdom and initiative of civil society.
'But ours is an imperfect world. So is there a lakshman
‘rekha which the state cannot transgress without

\appearing too righteous and overbearing? Admittedly,
' there can be no context-free, philosophical answer to the
question. Invoking the traditional liberal idiom with its

' simplistic dichotomies of public versus private, identi-
*ty versus freedom and law versus morality is not very
‘helpful either. Finally, one has to ask whether the judg-

¥, ment will make any difference on the ground This is so

‘not only because Indian reality, as always, is more com-
xplex than one imagines — for instance, there already
,exist several temples, particularly in the south, where
'non-Brahmins are appointed as priests — but also

'because legal fiats have often proved powerless in the
.face of entrenched beliefs and pragtices. For proof, we
‘need only look at Rajasthan, whefe across large parts,

: Dalits to s day have to fight tgrgain entry into temples.

i
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SCtells TN to

cooperatg:with

Cauvery pane]'

TiMeES News NETWORK

New Delhi: The supreme
court on Monday asked the
Tamil Nadu government to co-
operate with the Cauvery
Monitoring Committee (CMC)
in abiding by Prime Minister
Vajpayee’s directive to assess
the ground situation regard-
ing the availability of water
and the crop situation in the
state as well as Karnataka.

A bench, comprising Chief
Justice B. N. Kirpal, Justice
K. G. Balakrishnan and Jus-
tice Arijit Pasayat, asked the
CMC to complete the assess-
ment and submit a report to
the PM, who heads the Cau-
very River Authority (CRA),
before October 3.

The matter arising out of
the Tamil Nadu’s petition
seeking contempt action
against Karnataka chief
minister S. M. Krishna, water
resources minister H. K. Patil
and the Karnataka chief sec-
retary, will be heard on Octo-
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ber 4. The court asked Mr Kr-
ishna and others to file their
responses within three days.
It had earlier issued show
cause notices to them.

Mr Vajpayee had directed
the CMC to visit the reser-
voirs in Karnataka and
Tamil Nadu and the Cauvery
basin area and assess the
ground situation.

CMC’s counsel and addi-
tional solicitor-general
Mukul Rohtagi said that be-
cause Tamil Nadu did not co-
operate the team could not
visit the areas in the state
and demanded police protec-
tion. Mr Rohtagi said the
matter was sensitive to both
states and that the team
needed police protection to
visit Tamil Nadu.

However, Tamil Nadu’s
counsel K. K. Venugopal said
that the directives of both the
SC and the CRA was violated
by the Karnataka govern-
ment.
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“V. Rama Rao to Eg Sikkim Governor

By Our Special Correspondent

NEW DELHI, SEPT. 23 In ﬁxmor
reshuffle of Governors today,
the Goa Governor, Mohammad
Fazal, was transferred and ap-
pointed Governor of Maharash-
tra for the rest of his term.
The Chief Justice of the Bom-
bay High Court, Justice C. L.
Thakkar, was discharging the
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B
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dutles of the State Governor till
now. The vacancy in the Mum-
bai Raj Bhavan was caused in
July when P.C. Alexander quit
and was elected to the Rajya
Sabha.

Mr. Fazal's place in Goa has
been taken by the Sikkim Gov-
ernor, Kidar Nath Sahani, who
has been shifted to the coastal
State for the rest of his term, ac-
cording to a Rashtrapati Bhavan

communiqué. Mr. Sahani's ill-
health was the main consider-
ation for the Government to
shift him to Goa, highly- placed
sources said.

In his place, the senior And-
hra Pradesh BJP leader, V. Rama
Rao, has been appointed. The
appointments will take effect
from the dates the appointees
assume charge, the communi-

que said.
/
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HT  CUHLIIUIL  Hlall B 1adL
Tlosing faith in  the

administration of justice.
The jddicial system is the last
bujark, the last hope, for
mocracy and for the rule of law
hen expectations of a fair deal
from politicians and the bureau-
crats have reached a vanishing
point. A weak legal and judicial
system would spell doom. It is still
not too late to set matters right.
The four-point recipe is to
appoint the best judges you can
find, make the laws simple, easily
understood, rationalise and mod-
ernise the procedures and make
them consumer-friendly and
make legal knowledge and legal
services available to the common
man free or at affordable rates.

Remuneration

The quality of justice always
depends on the judge. He must
not only know the law, and not be
hoodwinked by smart lawyers, but
be impeccably honest and even-
handed, independent and fear-
less. Every judge, whether of the
“higher” judiciary or the “lower”,
including “magistrates”, must be
appointed or promoted transpa-
rently and non-politically. Attrac-
tion to this vocation must not
depend on remuneration or
other perquisites but on the aspi-
rant’s sense of service and
dedication and his or her passion
for justice. At the same time, it is
of vital importance that the judge
be paid a remuneration commen-
surate with his status and be
rendered indifferent to tempta-
tion. Some may be able to recall
Winston Churchill’s speech to the
House of Commons in which he
warned of dire consequences to a
society that did not pay its judges
well. There are countries where
the judge’s sense of economic
security has been assured by
giving him his pay for life.

What a plethora of laws we
have! The adage that everyone is
supposed to know the law is obvi-
ously a joke. A large number of
judgments are concerned not with
simple adjudication on judicially
ascertained facts but with a state-

The author is a lawyer attached to
the Supreme Court .

At the root of the prob e denies. And
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By JM MUKHI

ment or declaration of what the
law is. Judges tie themselves up in
knots trying to expound the law,
sometimes in hundreds of pages.
Many times they differ with each
other.

Some decisions turn on a
wafer-thin majority. And very
often, one High Court says one

thing, and another High Court
says the opposite. How is the citi-
zen to know what is permissible
and what is not, what will profit
him and what will plunge him into
loss? He knows only after the
event, only after the final court, in
many cases the Supreme Court,
has given its decision.

Overhaul

It took a Napoleon to simplify
the law and procedure for France,
and a Bismarck to do the same
for Germany. Their codes have
stood the test of time, and it is
known to all that the continental
system is far more consumer-
friendly, far more expeditious,
and far less costly than the
common law system, for example,
in England and Wales.

Alas, we are caught in the
common law system with its rigid
system of precedent and
inevitable citing of authority after
authority. A paradise for lawyers.
The 176 reports of the 16 law

- commissions

fabric. — Mr Ani

.

appointed  after
1956, many of which are
gathering dust, have not touched
the fringe of the problem. The
task is to simplify. Perhaps some
super-body appointed. by a new
Napoleon will accomplish the
seemingly impossible task.

Visit Tees Hazari, the Delhi

High Court and the Supreme
Court. Look at the Cause Lists.
One judge in the High Court can
have as many as 60 to 80 cases on
his daily list.

How can he possibly deal with
them all, “do justice” to them, in
five hours? How could he have
possibly come prepared? Inevi-
tably, he deals with them su-
perficially, and is glad to adjourn
on the slightest pretext. But the
litigants have to move from one
date to the next. Is this a system
to be proud of? There are coun-
tries where the judge takes only
two or three cases a day by
appointment and disposes of
them with concentration and
expedition. Adjournments, except
in  exceptional circumstances,
must be refused. And, of course,
the judge must not play truant.

Criminal law and procedure
needs drastic overhaul, There is
nothing wrong with the public
perception that it is taking too
long to bring criminals, including

of Hindu extremism
with the same determina-

CE
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cirane  politicians \or  their

proteges, o justice, and that in
many cases they are not brought
to justice at all.

Everyone has a right to justice.
Justice is no justice if it has to be
bought. Why is the citizen fleeced
if he but dares to ask for justice?
It should be the function of the
state to make knowledge of the
laws freely available. 1t should be
the function of the state to ensure
that justice is free and is not
dependent on power or pelf.

Why should there be court fees,
ad valorem court fees at that?
Why should a victim of negh-
gence, for example, have to pay
ad valorem court fees before he
can claim compensation for toxic

-8 having entered his eyes? No

court fees exist in any civilised
country. Why in India?

Legal aid

And what about legal services
and the quality and cost of legal
services? It is o truism that the
prosperity of lawyers is in inverse
ratio to the health of a society.
Top legal practitioneérs in the
country now earn as much as Rs
30 lakbs per month if one is to go
by the income tax returns that are
filed. This is not counting the 10
per cent “clerkage” they charge
on their bills.

The latest information is that a
cartel of six top lawyers in the
Supreme Court charge a daily fee
of Rs 2.25 lakhs. The Chief
Justice” of India takes home a
salary before tax of Rs 33,000,
plus some allowances, one-tenth
of what is carried away by the “fat
car’s clerk™

There is need for the state pro-
viding free legal aid to the
indigent, maintaining banks of
competent and well-screened
state-paid counsel available to
the public at moderate rates, and
controlling and monitoring the
fees of the so-called free-market
lawyers. The unbridled commer-
cialisation of the legal profession
can bring to society nothing but
harm.

But, as we have all heard, there
is no political will. Sooner ar later
the public will be sufficiently en-
raged and political parties will re-
alise that without total reform Je-
mocracy tiself will be in danger.
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NEW DELHI, SEPT. 12. The Human Resoufcé Devel-
opment Minister, Murli Manohar Joshi, today got
a shot in the arm when the Supreme Court up-
held the National Curriculum Framework for
Secondary Education (NCFSE) rejecting the con-
tention that it was an attempt to ‘saffronise’ edu-
cation by the BJP-led NDA Government.

Dismissing a public interest litigation writ pet-
ition from Aruna Roy and others, a three-Judge
Bench comprising Justice M.B. Shah, Justice D.M.
Dharmadhikari (who gave a concurring judg-
ment) and Justice H.K. Sema (who differed on the
aspect of consultation with the Central Advisory
Board of Education), said ‘‘the NCFSE nowhere
talks of imparting religious instructions as pro-
hibited under Article 28 of the Constitution”.

Holding that non-consultation with the CABE
could not be a ground for setting aside the new
curriculum as it was not a statutory body, the
Bench (whose main judgment was written by Jus-
tice Shah) vacated the interim stay granted earlier
and cleared the decks for the implementation of
the new curriculum with immediate effect.

“We do not find that the National Education
Policy 2002 runs counter to the concept of secu-
larism. What is sought is to have value-based
education and for ‘religion’ it is stated that stu-
‘dents be given the awareness that the essence of
every religion is common. Only practices differ,”
the Bench said.

It also pointed out that “there is a specific cau-
tion that all steps should be taken in advance to
ensure that personal prejudices or narrow-mind-
ed perceptions are allowed to distort the real pur-
pose. Dogmas and superstitions should not be

education policy

L 'VV'“!\A 2 e

propagated in the name of education about
religions’”.

“In our view, the word ‘religion’ should not be
misunderstood nor the contention could be
raised that as it is used in the national policy of
education, secularism would be at peril”.

“Value-based education is likely to help the
nation to fight against all kinds of prevailing fa-
naticism, ill-will, violence, dishonesty, corrup-
tion, exploitation and drug abuses,” the Bench
said.

“The new curriculum was designed to enable
the learner to acquire knowledge and was aimed
at self-discipline, courage, love for social justice
etc., truth, righteous conduct, peace, non-vio-
lence which are core values that can become the
foundation for building the value-based educa-
tion. These high values cannot be achieved with-
out knowledge of moral sanction behind it.”

The Bench observed “let knowledge, like the
sun, shine for all and that there should not be any
room for narrow-mindedness, blind faith and
dogmas. If basic tenets of all religions over the
world are learnt, it cannot be said that secularism
would not survive”.

It was also of the view that it appeared to be
totally a wrong presumption and contention that
knowledge of different religions would bring dis-
harmony in society.

On the contrary, the Bench said, knowledge of
various religious philosophies was material for
bringing communal harmony as ignorance
breeds hatred because of wrong notions, as-
sumption, preaching and propaganda by mis-
guided interested persons.

A word of caution: Page 11

13 See 208
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IN THE COURTS

SC asks Centre

{

for sphit detalls

HT Correspondent -’\
New Delhi, September 13

THE SUPREME Court on Fri-
day asked the Centre to place
before it all the material that
prompted the Union Cabinet
to mandate the creation of
new railway zones. The court
did not issue a notice to the
Centre but asked the Attor-
ney-General to file an affi-
davit.

A Bench comprising Jus-
tice G B Pattanaik and Justice

Ruma Pal passed the order on -

petitions challenging the Del-
hi and Calcutta high courts’
orders upholding the Centre’s
decision.

The Federation of Railways
Officers’ Associations had
filed the petition questioning
the Delhi High Court’s order
while the legal advisor of an
NGO, Biswajit Deb, moved the
apex court against the Calcut-
ta High Court. The petitioners
said both high courts had dis-
missed their petitions without

giving reasons.

The Supreme Court Bench
said it first wanted to ascer-
tain whether the Union Cabi-
net had "considered enough

e HINDUSTAN TRER

(‘ v~ \\A\c

materlal before taking the de-
cision.

Senior counsel Shanti
Bhushan, ' representing the
federation, submitted that the
Government’s decision was
politically motivated. He said
the Government had ignored
the reports of various expert
committees, which opposed
the splitting of existing zones.

However, Attorney General
Soli J Sorabjee denied the
charges, saying the Govern-
ment’s aim was to improve the
administrative efficiency of
railways.

The Bench rejected the con- -
tention that copies of the gov-
ernment papers be supplied to
the petitioner. “We are inter-
ested in examining the records
ourselves,” it observed. Fixing
October 4 for further hearing,
the Bench noted that the court
had limited powers to interfere
with the policy matters of the
Government,

Zones to be affected by the
bifurcation include Eastern
Railway, headquartered in
Kolkata. The Centre proposes
to create a new zone; East Cen-
tral Railway, with its head-
guarters at Dhanbad.

SEP 2003
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BJP opposes,.;
President’s rule

Poll panel urges apex court to ignore
Presidential reference on Gujarat

;
L

Times NEws NETWORK AND
AGENCIES

New Delhi: The Election
Commission on Wednesday
urged the supreme court tore-
turn the presidential refer-
ence on the Gujarat polls with-
out making any comment on
it and sought imposition of
President’s rule in the state.
Concluding his reply be-
fore the five-judge constitu-
tion bench headed by Chief
Justice B.N. Kirpal, the EC’s
counsel, K.K. Venugopal, said
that the questions raised in
the reference were “hypothet-
ical” to law and so it should
be returned without opinion.
The counsel said, “The
court should refrain from an-
swering the presidential ref-
erence on the matter of Arti-
cle 174 of the constitution, un-
der which the time limit of
six months applies only to two
sessions of the house from
the last sitting to the next one
and not from the date of dis-

Policemen come in
Modi’s line of fire

Ahmedabad: The Gu-
jarat government late on
Tuesday night shunted
out three senior intelli-
gence officials whose con-
fidential report had
termed chief minister
Narendra Modi’s anti-mi-
nority speeches “inflam-
matory”.

The government also
admitted the existence of
an audio tape containing
allegedly anti-minority
remarks by Mr Modi. “We
can make it public. We
have no intention to hide
anything. If anyone asks
for the tape we can give
it,” state government
spokesman Purshottam
Rupala tqld newsmen. e

i

iy

solution of the house”.
Mr Venugopal said that if
\ elections could not be held
*due to a natural calamity or a
serious law and order situa-
tion in a state within the six
months’ period as prescribed
under Article 174, then “the
court should perceive that
the safety valve is provided
under Article 356 for impos-
ing President’s rule to avoid
any constitutional crisis”.

As Mr Venugopal sought
imposition of President’s rule
in the state, the BJP’s counsel,
Arun Jaitley, said, “a situation
for invocation of Article 356 is
not to be created or engi-
neered”. Mr Jaitley, a former
law minister, said that if a
constitutional authority wer
to engineer invocation of ﬁ?
ticle 356, it would amount to
use of authority for a collater-
al purpose and a fraud on the
constitutional power.

Additional solicitor gener-
al and the Gujarat govern-
ment’s counsel, Kirit N.
Raval, challenged Mr Venu-
gopal’s contentions, saying
three options were available
to the EC, which it had not re-
sorted to: assess the situa-
tion; remove the deficiencies
with the help of the state and
central governments; and fi-
nally draw a conclusion after
taking these steps.

“All these stages have not
been gone into by the EC be-
fore passing an order on Au-
gust 16 for deferring the polls
beyond October 3,” Mr Raval
added. Mr Jaitley said the
power under Article 324,
which stipulates free and fair
elections, cannot override the
mandate of Article 174, which
says that there cannot be a
gap of more than six months
between two sessions of the
house. However, Mr Venu-
gopal said that under Article
174 no outer limit was fixed
for a ministry to continue in
office six months after the last
~dhdlam v AF dlan QQmeblv
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PRESIDENTIAL REFERENCE DELINKED

Supreme Court upholds EC
decision on Gujarat polls

By J. Venkatesan

NEW DELHI, SEPT. 2. The Supreme
Court today made it clear that it
would not interfere with the
Election Commission’s order of
August 16 (to defer the Assemb-
ly elections in Gujarat) and that
it would decide the three-point
reference made by the Presi-
dent without any reference to
Gujarat.

A five-Judge Constitution
Bench, comprising the Chief
Justice, B.N. Kirpal, and Justices
V.N. Khare, K.G. Balakrishnan,

Ashok Bhan and Arijit Pasay3t,
after ascertaining from the sg-
nior counsel for the Electi
Commission that it would hol
the Assembly elections to Guj-
arat in November-December,
observed that “perhaps, No-
vember-December is the most
likely date for holding polls, so
Gujarat is not an issue before
us”.

When the Solicitor-General,
Harish Salve, urged the court to
fix an early date for hearing, the
Bench said: “If you think a deci-
sion can be given by the Octo-

0- Cm~1

ber 6 deadline, it is impossible
for all practical purposes.”

Delinking the issues raised in
the Presidential reference to the
Gujarat elections, the Bench
told Mr. Salve that “we are pro-
ceeding on the assumption that
whatever that had been stated
by the Election Commission on
factual aspects is correct. We
are not going to say that the
Commission should not have
made its assessment’’.

The Bench further said: “We
are keen that this matter be
heard as expeditiously as pos-

President’s rule inevitable

By Harish Khare

NEW DELHI, SEPT. 2. The sum and substance of the
Supreme Court’s pronouncement today in the
matter of Gujarat elections is that the country’s
highest judicial forum has refused to provide any
aid and comfort to those within the Bharatiya
Janata Party who were inclined to countenance
the Chief Minister, Narendra Modi’s politics of
hatred. More than that, the court has empowered
a constitutional institution to stand firm against
attacks by politically motivated forces.

From the Deputy Prime Minister, L. K. Advani,
down to the voluble party functionaries, the BJP
had cast aspersions on the Election Commission
just because it would not go along with Mr. Mo-
di’s game plan. Now, the institutional prestige of
the Commission stands enhanced. The very idea
of a presidential reference emanated from a de-
sire to use the judiciary to score points. The court
has rebuffed these calculations.

A section within the Government, including
the Prime Minister, Atal Behari Vajpayee, is re-
portedly not unhappy that the apex court has
virtually spiked Mr. Modi’s election stratagem.
There is the realisation that at least Mr. Vajpayee
would not face the same embarrassment when he
visits New York later this month that confronted
Mr. Advani during his recent visit to London.

The next battle would be on the applicability of
Article 356 in Gujarat on or before October 6
(which will mark the six-month period since the
last sitting of the dissolved Gujarat Legislative As-
sembly on April 6, 2002).

In its order of August 16, the Election Commis-

~

sion had spelt out the legal consequences of its
inability to hold elections in Gujarat before Octo-
ber 6: “The non-observance of the provisions of
Article 174 (1) in the aforesaid eventually would
mean that the Government of the State cannot be
carried on in accordance with the provisions of
the Constitution within the meaning of Article
356 (1) of the Constitution and the President
would then step in.”

However, there is a view within the BJP that
Mr. Modi can continue as a caretaker Chief Min-
ister even after October 6 and that there would be
no need to invoke Article 356 to bring the State
under President’s rule. There is no legal backing
for this view, and, in any case, the Supreme Court
has already clubbed a public interest litigation on
this question with the presidential reference;
should the BJP insist on imposing its cne more
partisan interpretation of the Constitution, many
experts believe that it would most surely be re-
buffed by the Bench.

For all practical purposes, the Supreme Court
today gave the Advani faction of the BJP a way out
to extricate the party from the Narendra Modi
prescriptions. Mr. Advani cannot apologise in
London for what happened in Gujarat, and then
come back to bat for Mr. Modi and his polmcal
calculations.

A spell of President’s rule in Gujarat has be-
come inevitable, and it is now incumbent upon
Mr. Advani, as Home Minister, to start searching
for a new Governor. Mr. Advani had once de-
clared Sunder Singh Bhandari as disqualified to
be the Governor of Bihar (when it was brought
under President’s rule).

THE HINDY,
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sible because elections are to be
held in Jammu and Kashmir
and Gujarat this year and next
year many States are going to
have elections. We are going to
decide only the constitutional
issues on the interpretation of
Article 174 (which says that
there should not be a gap of
more than six months between
two Assembly sessions) and Ar-
ticle 324 (powers of the Election
Commission). .

Earlier, the Bench put a spe-
cific question to the Commis-
sion’s counsel, K.X. Venugopal,
as to what the Commission
meant in its order that it would
consider the holding of polls in
Gujarat in November-Decem-
ber. “Is it for the consideration
for fixing a time-frame for elec-
tion or is it the time for actually
holding the elections in the
State,” the Bench asked. Coun-
sel submitted that it was for
holding polls and not for con-
sidering the time-frame.

At this juncture, the Bench
observed that “we do not think
it will be incorrect to say that
holding of polls in November-
December will be wrong. So the
question of going into the Com-
mission’s action under Article
324 does not arise”.

The Bench directed the Cen-
tre, all the States and the six na-
tional political parties to file
their written submissions on or

before September 16 and post- f

ed the matter for hearing from
September 17. The Bench also
issued notice to the Centre, the
Gujarat Government and the
Chief Minister, Narendra Modi,
on a public interest litigation
petition questioning the legality
of Mr. Modi continuing as care-
taker Chief Minister after the
dissolution of the Assembly as
the Constitution did not pro-
vide for any caretaker Chief
Mjadister, The Bench posted the
case for hearing on September |

17 along with Presidential !
reference.
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SC for speedy
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New Delhi: The supreme court said
on Thursday that the presidential
reference on the Election Commis-
sion’s order not to hold elections in
Gujarat before November required
to be heard “as expeditiously as pos-
sible”. However, it adjourned the
hearing until Monday since many of
the states had not received the notice
issued on August 26.

A fivejudge constitution bench
comprising Chief Justice B.N. Kir-
pal, Justice K.G. Balakrishnan, Jus-
tice Ashok Bhan and Justice Arijit
Pasayat said that although elections
were held every year, “the reference
raises several important issues
which need to be decided as expedi-
tiously as possible”.

Solicitor-general Harish N. Salve
said that as many state governments
have already appeared before the

g\
court, tlme schedule coul be
drawn but on Thurday itself for
hearing the reference.

But Congress counsel Kapil Sibal
objected to this, saying it would not

be proper to draw a time schedule for’

the hearing without the service of
the notices being completed in the
court’s record.

The Centre is pressing for an ear-
ly opinion as it feels that Article 174
of the constitution mandates that
the Gujarat assembly has to be re-
constituted by the October 2 dead-
line, that is, within six months of the
last assembly session in April.

While Article 174 (1) provides that
there should not be a gap of more
than six months between the two sit-
tings of an assembly, Article 324
gives exclusive jurisdiction to the
EC to conduct and superintend polls.

The main objection of the Centre
to the EC’s August 16 order, which

rule out early polls in Gujarat, cen-
tred around the observation made
by the EC that if elections were not
held in the state as per the mandate
of Article 174, the President should
step in under Article 356.

President A.PJ. Abdul Kalam had
therefore sought the apex court’s
opinion on three points. First, is Ar-
ticle 174 subject to the decision of
the EC under Article 324 as to the
schedule of assembly elections?

Second, can the EC frame a sched-
ule for the elections to an assembly
on the premise that any infraction of
the mandate of Article 174 would be
remedied by a resort to Article 356
by the President?

And third, is the EC under duty to
carry out the mandate of Article 174
of the constitution by drawing upon
all the requisite resources of the
Union and the state to ensure free
and fair elections?
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Times News NETWORK

New Delhi: The NDA govern-
ment suffered a severe jolt on
Wednesday with the supreme
court ordering a stay on Prime
Minister Atal Behari Vajpayee’s
August 9 decision to cancel the
allotment of petrol pumps, gas
agencies and kerosene dealer-
ships made after January 2000.

It also directed the Centre to
return the cancelled allotments
to the dealers within two weeks.
While fixing November 12 for the
final hearing of the matter, the
court said the proceedings in all
other petitions pending before
high courts would remain stayed
during the pendency of the cases
before the apex court. It clarified
that its order would supersede
the interim orders passed by var-
ious high courts or subordinate
courts across the country.

A bench comprising Chief Jus-
tice B.N. Kirpal, Justice K.G. Bal-
alkrishnan and Justice Arijit
Pasayat said the status quo order
would not be applicable to 1,298
cases where the oil companies
had issued only letters of intent
(Lols) to the dealers without com-
missioning the petrol pumps, gas
agencies or kerosene dealerships.

To protect those who had been
issued Lols, the bench re-
strained the government and
the oil companies from transfer-
ring these Lols to any other per-
son. The status quo order will be
applicable to 2,248 cases where
the dealerships and agencies
were commissioned.

Referring to the huge number
of cases pending before the high

C stays order

courts, the bench transferred
only 11 petitions, terming them
representative in nature and ad-
dressing all questions raised in
challenge to the August 9 deci-
sion. “We direct that possession
be restored to dealers who shall
maintain proper accounts and
continue to operate their respec-
tive business as per their original
contract with the oil companies,”
the bench said, referring to the
463 allotments where oil compa-
nies had taken possession of
petrol pumps and dealerships
pursuant to the August 9 deci-
sion.

As the bench ridiculed the gov-
ernment for not giving any notice
to the dealers before cancelling
3,546 allotments made since Jan-
uary 2000, additional solicitor-
general Kirit N. Raval said that
the government had taken the de-
cision after due deliberation and
due to the controversy surround-
ing the selection process.

The bench said, “Sure, you
have taken the decision after
due deliberation, but what pre-
vented you from issuing a notice
to a person before taking away
his livelihood? Who will pay the
instalments for the repayment
of loans he has taken?”

The court continued, “If the
reason for cancellation is fraud,
we have no sympathy for them.
But that is not the case here.”

Among the 11 petitions chal-,
lenging the cancellation of deal-
erships transferred to the apex
court were five from the Delhi
high court, three from the Ra-
jasthan HC’s Jodhpur bench,
one the Bombay high court.
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C issues notices on Gujarat
polls ‘ hearmg y'on Thursday

NEW DELHI, Aug. 26. — The Su-
preme Court today launched the
process of dealing with the presiden-
tial reference on the deferment of As-
sembly elections in Gujarat by issuing
notice to the Election Commission,
all state governments and six national
political parties. The notice is return-
able on Thursday.

On that day, the five-member Con-
stitution Bench (coram. Kirpal, CJ,
Khare, Balakrishnan, Bhan, Pasayat,
JJ) will fix the schedule for hearing
the views of those to whom the notice
has been issued.

When the presidential reference
came up for a preliminary hearing to-
day, the Bench declined to immediate-
ly commit itself to an expeditious dis-
posal of the matter. “We will take care
of that when fixing the schedule” the
Chief Justice told the Solicitor-Gener-
al, Mr Harish N Salve, who drew at-
tention to the urgency of the issue.

The Court also rejected a plea to in-
volve the regional political partles in
the proceedings as that would be “un-
wieldy” and make it difficult to control
the proceedings, the CJI observed.

Today’s hearing was brief, the
Court issuing notice almost immedi-
ately after the Solicitor-General
made a few opening remarks on the

Modi yatra dares
Vaghela in his den

GANDHINAGAR, Aug. 26. — The
starting point of Mr Narendra
Modi’s Gaurav yatra from Phagvel
in Kheda districts under Kapadwanj
constituency is an attempt to beard
the Congress “lion” Mr Shankersinh
Vaghela in his den. The newly
appointed PCC chief was elected to
Parliament from Kapadwanj with a
margin of 65,000 votes.

Cow slaughter is being cited as
another motivation for flagging off
the yatra from Phagvel. Mr Modi
will begin his yatra from a temple
of Bhatiji Maharaj, who was known
for his fight against cow slaughter.

In New Delhi, the BJP today took
up the fight for Gujarati pride, with
Mr Mukhtar Naqyi objecting to Mrs
Sonia Gandhi’s reference to the
state as “Godse’s Gujarat” during
her visit, though it was pointed out
that she had only said some were
“behaving like Godse”. — SNS

presidential reference, and pointed
out that under Article 174 the Gujar-
at Assembly was required to be con-
stituted by 2 October.

The standing counsel for the Elec-
tion Commission accepted the notice,

as did the counsel for the Congress,
the BJP, the CPI, the CPI-M and the
Natiorialist Congress Party. The Ba-
hujan Samaj Party was not represen-
ted by its counsel at the hearing.

The Court directed that notice be
immediately served to the Advocates-
General and the chief secretaries of all
state governments. The Supreme Court
registry had earlier issued notice 1o the
Attorney-General of India, Mr Soli J
Sorabjee, and the Solicitor-Gencral,
whom the Union law ministry has said
will represent the central government.

The presidential reference to the
Apex Court under Article 143 was the
legal avenue which the Union govern-
ment chose to explore after the Elec-
tion Commission declined to hold ear-
ly elections to the Gujarat Assembly as
desired by the state government.

The three questions on which Presi-
dent Dr APJ Abdul Kalam sought the
opinion of the Supreme Court were:
u Is Article 174 subject to the EC’s
decision under Article 324 as to the
schedule of Assembly elections?
® Can the EC frame a schedule for
elections to an Assembly on the prem-
ise that any infraction of the mandatc
of Article 174 would be remedied by a
resort to Article 356 by the President?
m Is the EC under a duty to carry out the
mandate of Article 174 by drawing upon
all the requisite resources of the Union
and the State to ensure fair polls?

/
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Passmg the ordinance

|
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g'@ck of synt between the judiciary and V
the executive is dlsturblng Q

HE proposed Representation of

the People (Amendment) Ordi-
nance has now been returned to the
president and will be the law of the
land. But the hasty manner in which it
has been sought to be pushed through
is worrying and will have significans

ramifications for Indian democracy.

The most disturbing aspect of all in
this entire process of getting the ordi-
nance passed — starting with the
Supreme Court order of May 2 to the
union cabinet’s decision to go ahead
with the ordinance on Saturday — ex-

_posed a lack of sync between the vari-
ous institutions that constitute the de-
mocratic apparatus.

The fact is that the country’s political
parties — it would be unfair to blame
just the NDA government on this score
since there has been a fair amount of
consensus cutting across party lines on
this score — have failed to seriously ad-
dress the concerns raised by the apex
court. The court, responding to a public
perception that the 1951 Representa-
tion of People Act has failed to keep
criminals from entering state assem-
blies and Parliament, had recognised
the citizen’s right to know a candidate’s
criminal background, assets, liabilities

and educational quahﬁcatxo”ns SO ttk
he/she could make an informed choi

while voting. The nation’s politicians “
may have had some valid reservations J
to some aspects of this order and that |
would have been perfectly understand- |

.. able. But their response, as reflected in
‘the Representation of the People {

(Amendment) Bill, 2002, drafted by :
the union law ministry, betrayed anim- -
pulse to fob off the Supreme.Court’s
concerns rather than address them.

It is the bad faith which charac-
terises their response that is unaccept-
able. It was this superficial, quick-fix re-
sponse from the country’s political
masters to the citizen’s demand for
more substantive electoral law reform
that had led President Kalam to send
the draft ordinance back to the cabinet

. for reconsideration. The cabinet —

specifically drawing encouragement
from the fact that there was political
consensus behind it — preferred to
stand firm and leave the legislation un-
altered. All that can be said is that it is
unfortunate in the extreme that an is-
sue as complex as the citizen’s right to
be informed about political candidates
has been handled in so cavalier and
self-serving a manner.
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EC ORDER ON GUJARAT POLL SCHEDULE

SC to hear preS|dent|aI

v reference today

By Neena Vyas

NEW DELHI, AUG. 25. A five-judge
Constitution Bench of the Su-
preme Court will begin hearing
tomorrow the presidential ref-
erence made to it in the context
of the Election Commission or-
der deferring the announce-
ment of a poll schedule for
Gujarat on the ground that the
situation in the State was far
from normal, that a fear psy-
chosis pervaded the minds of
the people, and that the State
was experiencing a drought.

The Election Commission
had indicated that it was exer-
cising its powers under Article
324 of the Constitution under
which it was bound to ascertain
whether conditions on the
ground were suitable for free
and fair elections.

While the Opposition parties
welcomed the Commission’s

decision, the Government con-
cluded that the Election Com-
mission had violated Article
174, which mandated that not
more than six months should
elapse between one Assembly
session and another, as delayed
polls would mean that the new
Assembly would not be able to
meet before October 6 when the
six-month deadline would end.

The Bharatiya Janata Party
and the National Democratic
Alliance dispensation at the
Centre were especially irritated
by the Election Commission’s
reference in its report to Article
356 of the Constitution (under
which the Centre can impose
President’s rule on a State, in
this instance on Gujarat, to get
over the constitutional crisis af-
ter October 6).

The arguments on both sides
of the political divide have been

heard by the public time and
again on television and in the
print media. And these will now
be made before the Bench, to be
headed by the Chief Justice, B.
N. Kirpal, with Justice V. N.
Khare, Justice K. G. Balakrish-
nan, Justice Ashok Bhan and
Justice Arijit Pasayat as other
members.

The Solicitor-General, Harish
Salve, will represent the Centre
and the court registry has al-
ready issued notices to both Mr.
Salve and the Attorney-General,
Soli Sorabjee, while the former
Additional  Solicitor-General,
Abhishek Singhvi, is expected to
represent the main Opposition
party, the Congress.

The CPI (M) may have top
guns like Fali Nariman and Ash-
ok Desai to represent them in
this matter.The main points in
the presidential reference relate

CONTROVERSY IS OVER: MODI

AHMEDABAD, AUG. 25. A day
after the Prime Minister,
Atal Behari Vajpayee,
rebuked him for the
i “indecorous insinuations”
| against the Chief Election
. Commissioner, J. M.
Lyngdoh, the Gujarat Chief
Minister, Narendra Modi,
today said the controversy
has come to an end
following Mr. Vajpayee’s
“guidelines”, but stuck to
his demand that the
Election Commission hold
early Assembly polls.
“Following the Prime
Minister, Atal Behari
Vajpayee’s guidelines on
the issue the controversy
i with the Chief Election

Commissioner has come to
an end,” Mr. Modi said in
a statement here.
However, he said his
stand on elections to the
Assembly was very clear _

that five crore people of
Gujarat should be given the
opportunity to electa .-
popular government as/early
as possible.

In a virtual disapproval of
Mr. Modj’s attack on Mr.
Lyngdoh, the Prime Minister
had yesterday said no one
should use “improper
language or make indecorous
insinuations” in expressing
views on the EC’s decision
on Gujarat.

Mr. Vajpayee had also
asked the democratic
institutions to work within
their Constitutional limits
and appealed to “all for an
immediate end to this
unseemly controversy

_PTI
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to three Articles of the Consti-
tution — 174, 324 and 3p6. Can
the Election Commissipn use
its powers under Article\324 to
override Article 174? Can it
frame an election schedule on
the premise that if Article 174
is violated, the constitutional
remedy would lie in Article
356, that is, imposition of Pres-
ident’s rule?

Senior leaders in both the
BJP and the Government have
indicated that they are ap-
palled by the Commission’s
orders because it would vir-
tually force Parliament to im-
pose President’'s rule in
Gujarat after October 6, and
that it will set a “bad prece-
dent,” which must be clarifie

_{and avoided).

However, the Opposition
parties have said that the BJP is
bent upon using the commu-
nal card for electoral advan-
tage, that the Election
Commission is right in that the
situation in Gujarat is not con-
ducive for elections, and final-
ly that Article 174 does not take
away from the Commission
the powers to decide the elec-
tion schedule in a manner that
ensures that the elections are
free and fair.

Dr. Singhvi has been argu-
ing that Article 174 (1) does not
apply when an Assembly has
been dissolved (as is the case
in Gujarat).

Or that, assuming it does
(without conceding this), the
Article in no way impinges up-
on the power of the Election
Commission under Article 324.
And finally, that the Commis-
sion neither suggested nor rec-
ommended the use of Article

356.
/

v
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Ihe Supreme Court reference

By Rajeev Dhavan

HE BJP as a pohtlcal party i
vitally interested in the Guj-
arat elections. But, when it
rules India, the BJP cannot
place its party political interests
above the nation’s interests. The
Union Government’s powers cannot
be abused for the benefit of a politi-
cal party. As a party, the BJP had
made its submissions to the Election
Commission. The E.C. disagreed.
Now, the BJP is using its power to
obtain the Supreme Court’s advisory
opinion as an appeal mechanism
against the E.C.’s decision. Why? This
is only because the E.C. had the con-
stitutional courage to disagree with
the party in power. The matter could
have lain there. But, the BJP’s electo-
ral stakes are too high. Rather than
provide a healing touch to Gujarat,
the BJP wants to exploit the situation.
Its allies are silent. They betray con-
stitutional indiscipline and lack real
constitutional courage.
On August 16, 2002, the E.C. wrote
a detailed order in which it accepted
that normally elections should be
held in six months — unless there
were compelling reasons to the con-
trary. In fact, the E.C rightly reminds
the BJP that while imposing Presi-
dent’s Rule in Goa on February 10,
1999, the six months rule (in Article
174) was specifically suspended. On
that date, the BJP was in power. But,
it had a different strategy for Goa
from Gujarat. The E.C. wants the
Constitution to be read as a whole —
to subserve the interest of the voter
and democracy. Citing the Supreme
Court, the E.C. referred to the Seshan
(1995), Gill (1978) and Trivedi (1986)
cases to reinforce this simple point.
In the Haryana (1984) and Assam
(1993) cases, the Supreme Court gave
the ultimate power to determine
when a free and fair election can take
place to the E.C. after it has consult-
ed the States. No doubt, the State’s
assessment is important, but not fi-
nal. It would be constitutionally abo-
minable if such a decision was left to
the ruling party in the State. Our
Constitution made the dramatic
change from the pre-1950 British
state control of elections to an inde-
pendent Election Commission. Why?
To ensure that the running, timing

RN

The Supreme Court should not feel pressured by
the BJP’s urgency. Having undermined democracy,
the BJP should not be allowed to undermine
the patient wisdom of the rule of law.

and conduct of elections and making
election rolls was given to an inde-
pendent constitutional authority not
politicians in power. This is, and
must be, surely beyond dispute.
What the E.C. found in its visits to
Gujarat of July 31 to August 4 and
August 9-11, 2002, was alarming.
This was in addition to the vast
amount of evidence already in the
public domain. The Gujarat Govern-
ment simultaneously argued that on-

soon. Drought and water were also a
reason for postponing elections in
2000 and 2001. Elections were held in
1,677 panchayats in April 2002. But,
the State Government gave Rs.60,000
in 620 such elections to ensure they
were not contested! Busy with riots,
rain and drought, the administration
is not ready for elections. The electo-
ral rolls are not ready. The E.C. has
given a specific direction that objec-
tions will be heard till September 18,

ly 12 out of Gujarat’s
25 districts were af-

LAW AND SOCIETY

2002. Issuing identity
cards will start on Oc-

fected even though rations were be-
ing distributed in 20 riot-stricken
areas. Clearly 80 per cent of Gujarat’s
districts remain administratively un-
stable. R.B. Sreekumar of the Gujarat
Police officially told the Commission
that out of the 182 constituencies in
Gujarat, 154 were affected by riots
(including 151 towns and 993 villages
and 284 out of 464 police stations). Of
the 121 relief camps, all but eight
have been shut down. The people
have dispersed, but not dared to go
home. On August 3, 2002, the State’s
Secretary, Administration, told the
E.C. that “... neither the Revenue De-
partment nor the Collectorate have
any system to track down the in-
mates of the camps once they have
left without returning to their home”.
While there is disquiet, will they re-
turn to cast their votes? The law and
order situation remains precarious.
On July 12, 2002, when the rath yatra
took place, 14,821 police were de-
ployed in one area. Do we want elec-
tions under armed guard? No doubt,
the State Government and the police
say the situation is normal. But, this
is belied by their own statements,
and the truth.

The Municipal elections due in
February 2002 were deferred till after
the monsoon because of riots. On

June 12, 2002, the State Government

deferred elections in a large number
of panchayats and districts till Octo-
ber 11, 2002, because of the mon-

tober 1 during revision. Should Guj-
arat have elections with incomplete
rolls and a missing electorate under
conditions of persecutory instability?
The E.C. does not think so. It is right.

References to the Supreme Court
should not be made lightly. The Ad-
visory References are a British legacy.
But, it is a unique constitutional
mechanism if used responsibly. Of
the 10 references, the first was the
Delhi Reference (1951) on rule mak-
ing powers of the Government. The
rest dealt with serious crises such as
the Kerala Education Bill Crisis
(1958), and the Uttar Pradesh High
Court-Assembly stand-off (1965}, the
Cauvery imbroglio (1993), federal
questions on the customs tax power
of the Union over the States (1963) or
the territorial integrity of India as in
the Berubari Reference (1960). The
President’s Election Reference (1974)
was necessary because Gujarat As-
sembly members were not available
to vote due to President’s Rule. But,
an element of opportunism had
crept into later References including
the pre-emptive reference on Special
Courts (1979) which was directed
against Indira Gandhi, the Judges
Reference (1998) to contain Justice
Punchhi and the Babri Masjid refer-
ence (1993) to resolve a problem that
the then Prime Minister, Narasimha
Rao, had created and which the Su-
preme Court refused to answer. The
Guijarat Election Reference (2002) is
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an overtly opportunistic reference by
a political party in power to achieve
electoral gains.

The present crisis was created by
the BJP when the Chief Minister, Na-
rendra Modi, dissolved the Gujarat
Assembly on July 15, 2002, when he
should have recalled it. The Assemb-
ly would have continued; and Mr.
Modi would have been accountable
to it. But, he did not want that. Presi-
dent’s Rule would have made Gujarat
answerable to the Union Parliament.
But, the BJP did not want that. Now
we have three questions. The first
question is about the E.C.’s power to
decide on free and fair elections after
the six months (under Article 174)
have expired. But, the E.C. has al-
ready accepted the BJP's view that
the six months rule will normally ap-
ply as a norm but not absolutely
where free and fair elections are not
possible. The E.C. still plans to hold
elections within the five-year term
which ends March 2003. The E.C.’s
stance is constitutionally bonafide
and plausible enough to be graceful-
ly accepted. The Supreme Court does
not have to be roped in to resolve the
BJP’s squabble.

The third question asks if the E.C.
can use its resources and forces to
hold elections before the six-month
period. This is an invitation to invite
the army and police to superintend
the electoral process. This is a fright-
ening thought we have been spared
so far. The second question about
President’s Rule is an unfair ques-
tion. The E.C. has not asked for Presi-
dent’s Rule, but simply shown that it
was imposed by the BJP Government
in Goa.

Having created this crisis, the BJP
has no qualms about exacerbating it
— albeit by threatening the E.C. by
this reference. The President’s Elec-
tion reference (1974) was answered
between April 30 and June 5, 1974.
But, the law reports show that each
State was issued notice and assisted
the Court; as in other references. The
Supreme Court should not feel pres-
sured by the BJP’s urgency. Having
undermined democracy, the BJP
should not be allowed to undermine
the patient wisdom of the rule of law.



~"Constitution Bench to hear

|
(“ﬂd By . Venkatesan

NEW DELHI, AUG. 21. The Supreme
Court will hear on August 26 the
reference made by the Presi-
dent, A.P.]. Abdul Kalam, raising
three important questions of
law on the interpretation of Ar-
ticle 174 (that there should not
be a gap of more than six
months between two Assembly
sessions) and the Election Com-
mission’s powers under Article
324.

A five-judge Constitution
Bench, headed by the Chief Jus-
tigé, B.N. Kirpal, will hear the
;(olicitor-General, Harish Salve,
'who had already been issued
notice in this regard as the At-

_torney-General, Soli Sorabjee, is
! out of station.

The reference arose after the
Election Commission in its Au-
gust 16 order deferred holding
of Assembly polls in Gujarat till
November-December and rec-
ommended imposition of Presi-
dent’s rule after October 3 (the
last sitting of the Gujarat As-
sembly was on April 3) in view
of the fact that Article 174 could
not be complied with.

So far, Presidents have sought
the advisory opinion of the Su-
preme Court on more than 10
occasions. The nature of the ref-
erences had been the constitu-
tionality of an existing law or a
Bill presented to the President

for assent; implementation of
an international agreement; re-
spective jurisdiction of the Leg-
islature and superior courts in
relation to the power of the for-
mer to punish for contempt;
further interpretation of consti-
tutional provisions relating to
election of the President; pow-
ers of an inter-State water dis-
putes tribunal in the Cauvery
dispute; in the Ayodhya dispute,
whether a Hindu temple or a re-
ligious structure existed at a

Sonia writes to PM
on ‘gaurav yatra’

NEW DELHI, AUG. 21.
Concerned over the revival
of the controversial
“gaurav yatra” by the
Gujarat BJP. the Congress
president, Sonia Gandhi,
today sought the
intervention of the Prime
Minister, Atal Behari
Vajpayee, to ensure that
no political activity, which
would weaken communal
harmony, was undertaken
in the State. In a letter to
Mr. Vajpayee, Ms.Gandhi
said the wounds of the
violence had not healed,
which was borne out by
the findings of the Election
Commission. — PTI

1 reference on Gujarat °)

particular place; and cosulta-
tion between Chief Justicé of In-
dia and his brother judges in the
matter of appointments of Su-
preme Court and High Court
judges.

The President could seek a
reference on a question of law
or fact only when the Supreme
Court had not decided it. Also
the advisory jurisdiction under
Article 143 is not an appellate
jurisdiction of the apex court.

While under Article 143 (2), it
is obligatory on the apex court
to entertain a reference and to
report to the President its opin-
ion thereon, the court under Ar-
ticle 143 (1) has a discretion in
the matter and may, in a proper
case, decline to express any
opinion on the questions sub-
mitted to it. Also the advisory
opinion is not a judgment and
does not, accordingly, furnish a
good root of title such as might
spring from a judgment of the
Supreme Court. Nevertheless.
so far as all courts are con-
cerned, they would be bound by
such opinion.

The Supreme Court itself
would, however, remain free to
re-examine and if necessary to
overrule the view taken in an
opinion under Article 143 (1)
but it would not entertain argu-
ment on points covered by the
opinion on the reference.

See also Page 13
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RANSPARENCY AND ac-

countability are absolutely

obligatory so far as judges

are concerned. Public criti-
cism is a ‘free speech’ right, funda-
mental under Article 19. And so,
hypersensitive contempt proceed-
ings are too peevish and unbecoming
for judges. So, I urge, as a matter of
reform, a specific statutory provision
with  constitutional complexion,
making transparency, accountability
and amenability to public criticism
as fundamental in good judicial
governance.

The judicature, if it is not to stultify
the justice delivery system, must re-
shape the justicing processes in such
manner as to deliver prompt and
complete relief in any cause or mat-
ter pending before it. The great ob-
struction between law and justice,
the wall of separation between the
laity and the complicated legality
may be found in the exotic procedur-
allaw, Civil and Criminal (originating
in Colonial Law Commissions). Ma-
caulay and Sir James Fitz Stephen
(who drafted the Evidence Act) have
drawn an iron curtain between the
vast masses who seek judicial relief
and the court system with its func-
tional colonialism. We have made
amendments to the codes and the
law of evidence peripherally, but the
alien soul survives after death. In my
humble submission, there is a good
case for replacement of the laws by a
simple, streamlined, commonsense
statute. The drafting procedure is ar-
tificial and obscure: The cumber-
some  and technical rules of
Westminster vintage are an anathe-
ma and litigative paradise.

The promulgation of a simplified
procedural legislation leaving out ar-
chaic, enigmatic expressions and
empowering courts with common-
sense jurisdiction and plain proce-
dure will go a long way in speeding
up trials and appeals and investing
early finality to litigation by cutting
down the number of appeals, reviews
and revisions, the besetting sin of the
existing system. Conciliation, free le-
gal services, coramissions and in-
spections, discovery and
interrogatories — these and other
preliminary procedures, if made a
Bar praxis, will provide remedial rad-
icalism and save judicial time. Af-

A
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firmative action, surgical approach
to disputes with innovative genius,
will reduce the opportunities for per-
jury, afterthought, and unveracity in
court. Less paper work, more tech-
nology, easy facility for records, co-
pies, and more natural court
atmosphere; rather than as a strange
institution with odd diction and in-
hibitive apparel which transform the
tribunal into a native curia. The re-
form of the court and its processes is
a high priority on the agenda of the
state. Indeed, even the judicial dress
and form of address may well be giv-
en a swadeshi touch. All this is not a

Finally, 1 reach a matter of great
moment — a National Judicial Com-
mission which may be versatile in
functions, multi-purpose in perform-
ance and meaningfully plural in
composition. The judiciary is not the
“least dangerous branch” of Govern-
ment, sans purse, sans sword, as is
often assumed, but can be the most
despotic, unaccountably empowered
and unreviewably authoritarian.

1t is desirable to provide for a so-
cially and politically purposeful An-
nual Report of the Court in each
State, with highlights of democratic,
humanist gains, criminal pathologi-

The law of contempt needs drastic re-definition
with more safe space for free speech
sans malice or mischief.

tall order but a simple task, given a
spirit of democratic dynamism and
willingness to be Indian.

Law, like any other social science,
rapidly changes, even as technology,
in its revolutionary stride, shakes up
the world. Continuing education, to
cope with the new dimensions and
dialectics of social change, is an ur-
gent desideratum if the rule of law is
to run close to the rule of life. Colleg-
es for judges, research and develop-
ment in  jurisprudence  and
innovative experiments promotive of
Constitutional values are therefore a
creatively operational requirement.
Collegss for judges, with R&D de-
partments, not the idle waste of brick
and mortar as in Bhopal, is on the
agenda of reform — prescribing for
judges a course annually to update
and activate obsolete, precedent-
prone judicial minds.

Any progressive institution like the
Judiciary must plan its advance. The
need for more judges, new technol-
ogy, staff increase, additional build-
ings, new courts, patterns of fee
collection, anti-corruption exercises
and a variety of versatile changes in
the system justify a wing of the Plan-
ning Commission devoted to judicial
planning, with a judge or more to be
members of judicial affairs within the
Commission. The Indian Law Insti-
tute may aptly organise a judicial
R&D division presided over by a
judge.

cal and corrupt trends, as screened
by the judicial process from the trial
court to the High Court referring to
law’s delays including judicial insou-
ciance and official indolence. This
Report must be before the Legislative
Houses and the public, to be
“washed in acid” (as the great Justice
Holmes put it).

Appointments of judges, transfers,
censures and elevations and disci-
plinary oversight of the higher judi-
ciary must be vested in a
high-powered body with sensitive re-
gard to the independence of the Judi-
ciary and the integrity of the
instrumentality.

The Nine-Judge Bench (of the Su-
preme Court) in a mighty seizure of
power (5 to 4 divided court) wrested
authority to appoint or transfer judg-
es (contrary to the explicit assertion
of Babasaheb Ambedkar in the Con-
stituent Assembly) from the top Ex-
ecutive to themselves by a stroke of
adjudicatory self-enthronement.
And, in practice, on filling vacancies,
the judges disagreed inter se and the
alleged remedy of good judges being
promptly picked up aggravated the
malady of favouritism, arbitrariness,
dilatoriness and injustice to women
and Scheduled Castes, Scheduled
Tribes and like communities. Instead
of the Ministers, judges’ patronised.
The system needs overhaul and dem-
ocratisation.

If wars cannot be left to oenaerale
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alone, judjcial administration cannot
be left to the ‘robed brethren’ alone.
A superlatively dignified Jjudicial
Commission, with the Chief Justice
of India presiding, is a must.

Constitutions like those of Nepal
and South Africa contain provisions
for Judicial Commissions. Almost all
the States of the U.S. provide for
commissions for investigating the
conduct of judges at all levels.

The composition of the proposed
Indian Commission is a matter for
pragmatic consideration. The Law
Minister and the Home Minister
have to be there. A few senior judges
of the Supreme Court and of the High
Courts may usefully be mémbers, the
Bar Councils of India may be repre-
sented and, perhaps, high academics
from the law universities may be a
valuable addition. A couple of out-
standing statesmen, not involved in
the political polemics of the country,
may bring in a fresh approach in the
selection process.

The Commission may prepare a
panel for the High Courts as well as
the Supreme Court and release the
names for public response. A broad-
spectrum search from among law-
yers and even professors, with spe-
cial stress on women and backward
sections, may have to be made with-
out confining to the upper income
groups and socialites at the bar. The
habit of choosing the judges of the
Supreme Court only from among
Chief Justices is not the wisest
course. Bright young judges can be
elevated and may prove to be ‘breth-
ren’ of distinction.

Critical appraisal of the Judiciary
and punitive in camera inquiries in
case of misconduct are desirable.
The courts are not beyond respon-
sible rebuke if they fail to maintain
standards.

Indian judges do maintain a rea-
sonable standard of conduct and
competence. Some rotten apples do
not condemn the orchard. All in al,
they are a good lot und do command
the country’s confidence. American
judges of the highest court are ter-
ribly criticised, but the court still is
held in high esteem. The law of con-
tempt needs - drastic re-definition
with more safe space for free speech
sans malice or mischief.

(Concliided)



“SC to hear all petrol pump
1.+ cancellation cases %

Press Trust of India‘

NEW DELHI, Aug. 14. — The
Supreme Court today issued noti-
ces to the allottees who have
moved High Courts challenging
the government’s decision to can-
cel allotments of petrol pumps
and LPG dealership following the
Centre’s petition that all cases be
transferred to the Supreme Court
or a High Court.

Fixing 26 August for hearing, a
three-judge Bench, comprising
Chief Justice Mr BN Kirpal, Mr
Justice KG Balakrishnan and Mr
Justice Arijit Pasayat, issued the
notices after the petition was
“mentioned” by Solicitor-General
Mr Harish Salve and advocate Mr
Sanjay Kapur.

The Centre moved a transfer
petition in the court following or-
ders by the Delhi and Rajasthan
High Courts on petitions filed by
certain allottees restraining the
Centre from going ahead with its

decision to cancel their allot-
ments. Several petitions were
filed in the High Courts of Rajas-
than, Delhi, Punjab and Haryana,
Andhra Pradesh, Goa, Allahabad,
Madras, Kolkata, Gujarat and
Karnataka and two of them
stayed the operation of the Cen-
tre’s directive in a few cases.

In its petition, the Centre said:
“With a view to avoiding inconsis-
tent decisions of different High
Courts and district courts, it
would be in the interest of justice
that the Supreme Court may
transfer the said cases to itself and
dispose them or in the alternative
transfer all such cases to one High
Court.”

The Delhi High Court stayed
Centre’s order cancelling allot-
ments in six more cases while
posting till Friday the hearing on
writ petitions by 13 allottees seek-
ing similar relief in view of the
government moving the Supreme
Court.

Mr Justice Manmohan Sarin,

who stayed the cancellation of the
allotments of six pdople this
morning, posted hearing on 13
more cases which were referred to
him later in the day by the Chief
Justice after they were mentioned
before his Bench.

Mr Justice Sarin declined to
hear the new cases saying it
wouldn’t be proper for him to
take them up after the Centre had
filed a petition in the Supreme
Court and posted the case for Fri-
day.

While staying the government's
cancellation order in the six cases.
the court issued notices to the
Centre and oil companies direct-
ing them to file replies to the peti-
tions moved by these allottees.
The stay was granted in three ca-
ses, one in Delhi and two in Har-
yana, one LPG dealership in Har-
yana and two kerosene dealer-
ships in Delhi. :

The allottees have sought stay
on the order saying they were giv-
en the allotment purely on merit.
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UR COURTS are on trial,
our judges are under chal-
lenge, our justice system
itself is so arcane and ob-
scurantist that alienates it from the
people. This fundamental flaw needs
correction. The constitutional vision
of justice is committed to people’s
values. The Preamble spells out its
pledge of justice, social, economic
and political. Executive justice is of-
ten arbitrary and weighted in favour
of the haves as against the have-
nots. The legislative instruments, at
the State and Central levels, likewise
make laws, which favours the heavy-
weights in society. The judicial proc-
ess is operated by classes who do not
represent the proletarian masses,
but are selected from an elite group
or upper middle class category. The
social justice perspective, the peo-
ple-oriented credentials, the secular,
socialist essentials are frequently
alien to the selection process of the
brothers on the bench. Long dis-
tance justice, over-expensive metho-
dology, unapproachable systemic
inhibitions vis-a-vis the poor and the
deck upon deck infrastructure make
the law alien to the laity
Our social realities require cre-
ative mutation if the ‘tryst with desti-
ny’ India made is to be fulfilled. First
we must graph our aims clearly and
then proceed to accomplish it. Of-
tentimes, there is a yawning gap be-
tween our real goal and reformative
exercises. The search for the funda-
mental focus, in relation to the ad-
ministration of justice, begins with
the right questions. We have to ask
ourselves: “Who are our people?
Where is their habitat? What, in hu-
man terms, does justice mean to
them? How can law and its adminis-
tration, through conventional court
processes, fulfil the hunger of the
common man for simple, quick jus-
tice, which assures to him a fair
share of the good things of life? Why
can’t we abolish the causes of litiga-
tion and build a new way of life or
legal order? By what means does the
law in the books communicate with
life in the raw? Can the gap between
lawyer’s law and the rule of life be
bridged?

By V. R. Krishna Iyer

The \present situation is near di-
saster. Arrears are mounting, vacan-
cies remain unfulfilled. The quality
of the Judiciary, in terms of legal
equipment and appreciation of the
injustices of the millions, is on the
descending scale while the avidity
for more judicial emoluments in a
country of poverty is on an ascend-
ing scale. The criteria for selection of
judges from the trial level to the Su-
preme Court have not been under-
stood at all. The Public Service
Commissions, the judges of the High
Courts sitting to select District Judg-

up of radical guidelines for selection
of avant-garde jurists and people-
oriented advocates. These indica-
tions have to be codified and Sched-
uled Castes and Scheduled Tribes
given special coaching and consid-
eration. This area of criteria for judi-
cial selection is invariably covered
up by the specious expression ‘mer-
it’. What is ‘merit’? Not fashionable
rubbish or classy attainment which
take them away from the sorry real-
ities of life and concern them in a
well to do world with its own allergy
and affiliation. If the Bench is to suf-

The first imperative of reform is the drawing up of

radical guidelines for selection of avant-garde
jurists and people-oriented advocates.

es and recommend panels to higher
echelons go by impressionistic, el-
itist standards, indifferent to the
Constitutional prescription of sacial,
economic and political justice, abo-
lition of indignity and defence of hu-
man rights. Is the candidate
sensitive to the problems of poverty-
stricken people, of destitute women,
neglected children, industrial pollu-
tion or high corruption? Have they
been concerned with social justice
issues, public interest litigation, en-
vironmental problems or any of the
problems of labour and peasantry,
consumer litigation and people’s
causes? The truth is that the class
character of the judge injects a cer-
tain subconscious prejudice and his
appraisal, without fear or favour, af-
fection or illwill, is subject to social,
communal, economic and political
biases lying buried in the bosom of
the judge but springing to the fore in
concrete causes.

It is, therefore necessary, if secu-
lar, socialist, truly democratic justice
is the desideratum, to handpick per-
sons not with affluent connections,
communal clout or political links or
high status, but those who have had
a background of social penury,
working class experience or involve-
ment in people’s causes. Today the
whole process is a reverse of what
the Preamble envisions. So the first
imperative of reform is the drawing

fer transformation the Bar too must
undergo value change. Currently,
the common currency which mea-
sures the lawyer’s eminence is the
income he makes or the fees he
charges or the vast influence he
holds over political leaders, judicial
cadres and moneyed classes. Not the
service rendered by him or her from
a social justice dimension nor the
struggle in court and out of it in sup-
port of great human rights issues
and opposition to quasi-emergency.
That lawyer is best who fights for
men and women in distress, for en-
vironmental problems and for the
liberation of society from the grip of
feudal, colonial, capitalist ethos. A
profession for the people has to be a
militant movement among lawyers if
the right personnel are to emerge
worthy to sit on the Bench.

A code of ethics for judges is a
necessary mutation in the condi-
tions of service.

Perhaps, without striking new
ground but confining oneself to the
requirement of the Constitution of
good behaviour and competence, I
emphatically plead for codification,
by constitutional amendment or
otherwise, what has already been
unanimously accepted by all the
judges of the Supreme Court and the
High Courts as the basic provisions
of a code. I extract hereunder some
of the ethics clauses which may be

P
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converted into a code:

“The behaviour and conduct of
members of the higher judiciary
must reaffirm the people’s faith in
the impartiality of the judiciary. Ac-
cordingly, any act of a Judge of the
Supreme Court or a High Court
whether in official or personal ca-
pacity, which erodes the credibility
of this perception has to be avoided.

“A Judge should not contest the

_election to any office of a Club, so-

ciety or other association; further he
shall not hold such elective office ex-
cept in a society or association con-
nected with the law.

“No member of his family, who is
a member of the Bar, shall be per-
mitted to use the residence in which
the Judge actually resides or other
facilities for professional work.

“Resolved further that every Judge
should make a declaration of all his/
her assets in the form of real estate
or investments (held by him/her in
his/her own name or in the name of
his/her spouse or any person de-
pendent on him/her} within a rea-
sonable time of assuming office and
in the case of sitting Judges within a
reasonable time of adoption of this
Resolution and thereafter whenever
any acquisition of a substantial na-
ture is made, it shall be disclosed
within a reasonable time. The decla-
ration so made should be to the
Chief Justice of the Court. The Chief
Justice should make a similar decla-
ration for the purpose of the record.
The declaration made by the Judges
or the Chief Justice, as the case may
be, shall be totally confidential.

“Resolved that an in-house proce-
dure should be devised by the Hon-
'ble Chief Justice of India to take
suitable remedial action against
Judges who by their acts or omission
or commission do not follow the
universally accepted values of judi-
cial life including those indicated in
the “Restatement of Values of judi-
cial life.”

J.S. Verma as Chief Justice of India
set an example by submitting a
statement of his assets to the Presi-
dent. To my knowledge, he refused a
gift from the judges of a High Court
worth a few thousand rupees. /

-



" No Constitutional vacuum \

By Harish Khare

NEW DELHI, JULY 27. The Constitu-
tion does provide for an imme-
diate but temporary succession
in the event of death of the Pres-
ident, but there is no similar
provision in case the Vice-Presi-
dent dies in office or should a
vacancy arise. Krishan Kant is
the first Vice-President to die in
office.

Nor does the absence of a
Vice-President for a short while
produce any constitutional vac-
uum; hence, there is no move to
advance the time-table for the
Vice-Presidential election
scheduled for August 12.

Article 65 of the Constitution
provides for dealing with the
situation of a vacancy in the of-
fice of President.

It stipulates that the Vice-

President “shall act as Presi-
dent” until a new President gets
elected as per the provisions of
the Constitution. For example,
within hours of Zakir Hussain's
death, the then Vice-President,
V.V.Giri, acted as President
from May 3, 1969 to July 20,
1969. And, again, when Fak-

hruddin Ali Ahmed died, B.D.

Jatti acted as President from
February 11 to July 25, 1977.

However, on the other hand,
there are many instances of the
Vice-President’s office remain-
ing vacant because the Consti-
tution-makers did not attach
any urgency to filling the
vacancy.

All that Article 68 stipulates is
that in case of a vacancy in the
office of Vice-President, an elec-
tion to fill the vacancy “shall be
held as soon as possible after

the occurrence of the vacancy.”

The office of Vice-President,
thus, remained vacant when Gi-
ri moved to Rashtrapati Bhavan
as acting President and later re-
signed to contest the Presiden-
tial poll.

There were “no-Vice Presi-
dent” interregnums when R.
Venkatraman, Shankar Dayal
Sharma and KR. Narayanan
moved from Maulana Azad
Road to Raisina Hill.

In fact, the Constituent As-
sembly did consider the “no-
Vice-President” scenario. Prof.
K.T. Shah, a member of the
Constituent Assembly, wanted
to move an amendment to deal
with such a contingency.

However, Ambedkar rejected
the suggestion on the ground
that the only substantive consti-
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1
tutional role a Vice-Presidem{
performed was to preside over|
the Rajya Sabha and in case{
there was a contingency, the]
Deputy Chairperson couid per- ‘
form that role till a new Vice- |
President was elected. ]

It is to be noted that the Vice-
President gets no salary as Vice- }
President, but gets salary and!
allowances only in his/her ca- J
pacity as Chairman of the Rajya |
Sabha (as laid down in the Sec-
ond Schedule).

So, for now the deputy chair- |
person of the Rajya Sabha, Naj- |
ma Heptullah, will be the)
“officiating chairperson”, just|
as she did between July 25, 1997 |
when Mr. Narayanan resigned,
as Vice-President to take over as |

President and August 20, 1997

when Krishan Kant took over as.|
Vice-President. /
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READ IN COMPLETE isolation, the Represen-
tation of the People Amendment Bill is not a
bad piece of legislation. But it is totally retro-
grade when read together with the Supreme
Court’s May 2 judgment on electoral reform.
The proposed legislation was supposed to re-
flect the spirit of the Supreme Court’s directive,
which made it mandatory for candidates seek-
ing election to furnish particulars about their
criminal antecedents, financial assets and edu-
cational background. What it really does how-
ever is nullify the Supreme Court’s May 2
judgment (and the ensuing Election Commis-
sion’s order dated June 28 based on this). In
fact, the draft Bill seems designed solely for this
cynical and unwelcome purpose, being little
more than an unconvincing ploy to evade the
consequences of the E.C.’s order by dressing
up some amendments to the RP Act as a com-
prehensive piece of legislation to check crimi-
nality in politics.

How does the draft Bill neutralise the E.C.’s
order and by implication the Supreme Court’s
judgment? To begin with, it makes no reference
to the disclosure of a candidate’s financial as-
sets and liabilities. This was central to the Su-
preme Court’s judgment and by any reckoning
forms a vital part of the information that con-
stitutes the voter’s right to know who he is cast-
ing his ballot for. The draft Bill's deafening
silence on assets is a result of the extreme re-
luctance that politicians (of virtually every hue)
have in coming clean about their financial
background. The proposed legislation is also
quiet about furnishing details about a candi-
date’s educational background, though this is
arguably a relatively minor omission given
(among other things) the absence of any corre-
lation between a candidate’s educational sta-
tus and his corruption and criminality.

On ?e question of acquainting a voter with a

SATURDAY, JULY 20, 2002

nish the required details. The ostensible
purpose of the two-year stipulation was to
avoid making it mandatory for candidates to
furnish details about being charged for certain
‘political’ crimes (such as organising demon-
strations or participating in dharnas). But a
specific clause which excuses candidates from
filing affidavits about this class of crimes would
have been far better than a general stipulation
of this nature. The proposed legislation of
course goes beyond the Supreme Court judg-
ment in a significant way by the introduction of
a clause which disqualifies candidates against
whom charges have been filed in two separate
cases for “heinous” crimes such as murder, da-
coity, rape, kidnapping and those that fall un-
der the purview of POTA or the Narcotics Act.

To the extent that it is a measure to check the
entry of criminals into politics, the new dis-
qualification provision is welcome. But it is a
very limited restriction. The disqualification ap-
plies only when charges are framed for certain
offences of an extremely grave nature. More-
over, it applies only when two such separate
charges have been framed and prior to six
months before nomination. Such conditions
only serve to radically weaken the force of the
provision. All in all, the provision only seems to
reinforce the impression that it has been in-
troduced to create the misimpression that a
sincere attempt is being made to grapple with
the problem of criminality in political life. The
Supreme Court’s judgment was based on the
right to information, which is derived from Arti-
cle 19 of the Constitution. Legislation which is
aimed at denying the enforcement of a funda-
mental right is improper and worthy of
condemnation.

—
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s"ASSESSING ENQUIRY COMMISSIONS\%

THE GUIDELINES ISSUED by the Supreme
Court on the appointment of sitting judges of
the High Courts as commissions of enquiry
only to areas involving the paramount national
interests as provided under Article 262 of the
Constitution represent a clear move to safe-
guard the dignity and prestige of the institu-
tion of the Judiciary and to restore the vitality
of the commissions of enquiry as envisaged in
the relevant Act of 1952. While stopping short
of pronouncing on the appointment of com-
missions of enquiry under this law, the apex
court has come out decisively against sitting
judges assuming positions of responsibility
under various tribunals. The move is intended
to preclude the possibility that their decisions
may sometimes be subject to judicial review in
the High Court where the chairman of the tri-
bunal is also a sitting judge. No less poignant is
the other observation of the Bench that, often,
questions are raised regarding the impartiality
and objectivity of the Judiciary itself while
dealing with politically sensitive cases.
Among these — the number is staggering —
are those involving the most fundamental in-
grediems: of a nation’s integrity and security
and gdfeguards for the minority communities
in a pluralist democracy. If the performance of
the Justice Thakkar Commission which exam-
ined the assassination of the former Prime
Minister, Indira Gandhi, had raised doubts
over the efficacy of commissions of enquiry in
general, the failure of the Government to act
upon the recommendations of the Justice Sri
Krishna Commission following the Mumbai
riots soon after the demolition of the Babri
Masjid is a definite indication that matters are
much the same more than a decade later. In

fact, the Justice Varma Commission of Enquiry
was constituted to go into the assassinatioh of
Rajiv Gandhi only after the Supreme Court re-
versed its earlier unanimous resolution not to
allow its judges to sit on such commissions.

Clearly, the aspect concerning the enforce-
ment of the provisions of the Commissions of
Enquiry Act needs closer monitoring. For, it is a
fact that the adverse fallout of the recommen-
dations of commissions of enquiry has much to
do with considerations of a purely political na-
ture as well as interference with their function-
ing. Encroachments on the independence of
the Judiciary is manifest in the critical distinc-
tion between an investigation and an enquiry
being ignored in recent years. The enormous
burden on the exchequer resulting from enqui-
ries that never commence or findings that are
seldom acted upon would in no small measure
undermine the authority of the Judiciary as a
whole. At another level, the present context
must be used to commence a systematic scruti-
ny of the performance of commissions of en-
quiry, even though the Supreme Court has not
dealt with this aspect explicitly. In particular, it
is necessary to find ways of giving teeth to
some of the basic provisions of the 1952 Act
wherein there are no powers to compel per-
sons to give evidence. Moreover, neither the
evidence given to commissions nor their final
report is relevant in a criminal trial. Surely,
some of these correctives would have to be put
in place if institutions are not to be looked
upon as wanting in credibility and public confi-
dence. They would not only enhance faith in
the Judiciary but also further the democratic
movement fo/gnded upon respect for the rule
of law. A
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/ ‘SETTLES FOR RAJYA SABHA SEAT

Alexander qui wi as

By Harish Khare

NEW DELHI, JuLY 9. The Maha-

rashtra Governor, P. C. Alexan-

der, has resigned. He sent in his
f resignation to the President, K.
'R Narayanan, on Monday.
| Since then, the President has
been advised by the Prime Min-
ister, Atal Behari Vajpayee, to
accept Dr. Alexander’s
resignation.

There was no explanation for
the sudden resignafion, though
there were indicatipns that the
Maharasthra Govejnor was ne-
gotiating a new pdflitical future
for himself. Dr. Alexander was
in town today, and met the
Prime Minister, Atal Behari Vaj-
payee, and the Deputy Prime
Minister, Lal Kishen Advani.
The meetings were described as
“courtesy calls.”

Most observers were inclined
to believe that Dr. Alexander
was feeling miffed at being de-
nied the presidential nomina-
tion. The nomination was
offered to him by the bosses of
the National Democratic Alli-
ance. But the offer was with-
drawn in the face of
considerable opposition from
the Congress and the Telugu
Desam. Ultimately, the nomi-
nation went to the eminent sci-
entist, Abdul Kalam. Dr.
Alexander had good reason to
believe that he had been treated
shabbily.

His resignation at this stage
gave rise to speculation on
whether he was in the fray for
the Vice-President’s post. How-

—
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ever, in a brief interaction with
mediapersons after meeting Mr.
Advani, Dr. Alexander denied
that he was a candidate for the
Vice-Presidency. “There is no
proposal for Vice-Presidency,”
he said, rejecting the suggestion
that his resignation was meant
as a bargaining chip. “I have
crossed that stage. I have never
asked for anything and posts
have come to me.”

Dr. Alexander's disclaimer
notwithstanding, it was learnt
that he had settled for a seat in
the Rajya Sabha. The deal was
clinched at the meetings with
Mr. Vajpayee and Mr. Advani,
both of whom are reported to
be of the view that perhaps the
NDA owed the Maharashtra
Governor a favour.

Dr. Alexander would be the
joint nominee of the Nationalist
Congress Party, the Shiv Sena
and the Bharatiya Janata Party
for the vacancy caused by the

Governor

——— e

death of the NCP member, Mu-
kesh Patel. Though Dr. Alexan-
der still had eight months in his
gubernatorial innings, he will
now hope to get an assured five-
and-a- half-years stay in the Ra-
jya Sabha. And once in the Up-
per House, his services would
be available to the Prime Minis-
ter in case Mr. Vajpayee wants
an experienced hand in the
Cabinet.

This would be the first time
since the inception of the Con-
gress-NCP coalition Govern-
ment in Maharasthra that the
two partners will find each oth-
er on opposing sides, unless the
Congress decides to go along
with the NCP leader, Sharad Pa-
war’s choice. The Rajya Sabha
vacancy belongs to the NCP
“quota.” Dr. Alexander enjoys
an excellent rapport with the
Shiv Sena chief, Bal Thackeray,
as well as with Mr. Pawar, but
the Congress leadership did not
take kindly to his presidential
candidature. Indications are
that the Congress may not
grudge this old Indira Gandhi
loyalist a Rajya Sabha seat.

PTI reports:

The Maharashtra Chief Min-
ister, Vilasrao Deshmukh, held
consultations with the Congress
central leadership tonight on
the political situation in the
State. Mr. Deshmukh, who ar-
rived in the capital late in the
evening, held talks with the
AICC general secretary in-
charge of Maharashtra, Vayalar
Ravi. He also met the treasurer,
Motilal Vora.
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'P"xbliticians unite to dilute court directive

Bill to bypass

hH- |7

poll clean-up

FROM R.VENKATARAMAN

New Delhi, July 8: Political
parties today set aside their
usual differences and joined
hands to water down a
Supreme Court directive re-
garding disclosure of crimi-
nal records, educational
qualifications and assets and
liabilities of candidates con-
testing polls.

The all-party meeting, in-

stead, decided to move a Bill in
the forthcoming monsoon ses-
sion of Parliament to “circum-
vent” the apex court’s directive,

Sources said the parties were
of the opinion that electoral re-
forms must come from within
the legislature and not be im-
posed by either the apex court or
the Election Commission.

“The Supreme Court has sur-
passed itself. There will be no
democracy in this country if we
accept its stricture,” said CPM
general secretary H.S. Surjeet.

The proposal to bring the Bill
was based on the grounds that
Parliament alone could enact a
law and that even the apex court
cannot direct the government to
scrap, amend or pass a legisla-
tion. Union law minister K. Jana

 THE SORE POINTS g

H oDecIanng criminal record, if any,

- of candidates

© #Declaring educational background
¢Declarmg assets and liabilities

i Political parties say neither the SC

¢ nor the EC can tell them what to
~ do. They want reforms to come
. from within the legislature

; : Aew Bill will drop the educatlonal
1 background® clause. Assets and
% liabilities to be declared after
. election and not before. No
punishment for non-disclosure
‘ of cnmmal record

o

Krlshnamurthl had said as
much yesterday.

In its May 2 judgment, the
Supreme Court had directed
that all candidates should de-
clare, among other things,
their educational background,
criminal cases against them,
if any, and assets and liabilities.
The information disclosed by
candidates would have had no
bearing on their right to contest,
provided they cleared the other
provisions.

But most parties felt that the
government of the day could
trump up charges and embar-
rass rival candidates since vot-
ers of the respective constituen-
cies would have had access to the
information.

On June 29, the Election
Commission incorporated these
changes in nomination filing ru-
les as the court had set a deadline
of July 1 and the government did
not take any decision till then.

The poll panel’s contention is
that almost all the guidelines are
already in practice and the only
additions are the three issues.

Krishnamurthi said law ma-
king was the domain of Parlia-
ment and neither the court nor
the poll panel could “encroach
on the domain of Parliament”.

He pointed to alegal doctrine,
the Doctrine of Unoccupied
Field, to explain that this “field
of election law has hitherto been
unoccupied and hence the Elec-
tion Commission has been issu-
ing guidelines from time to time.
Once the field is occupied (by
Parliament), then the law would
be in effect and the guidelines by
the court and the commission
would be redundant”.

B See Page 6
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NEW DELHI, MAY 1B. After about five-and-a-
half hours of discussion during which the
Opposition queﬂmnod the (;nvmnmom S
intentions for bringiug in such a legislation,
the Rajya Sabha on Tuesday unanimously

‘passed the 93rd Amendment to the Consti-

tution -~ making the Right to Education a
Fundamental Right for all children in the
six-10-14 age-group.

Though the discussion saw the Opposi-
tion challenge-the Government on several
counts right through, the differences in
spinion did not translate into votes when
he amendment was put to vole, and it
miled through with all 164 members pre-
ient.voting in favour of the motion.

Introducing the amendment in the Rajya
iabha nearly eight months after the Cabi-
et approved It and a good five months af-
ar it was cleared by the Tok Sabha, the
Inion Minister for Human Resource Devel-
pment, Muwli Manohar Joshi, quoted
andhiji and Mao Zedong to show the im-
ortance world leaders attached to basic

ducation. Blaming the British for undoing

e educational network that India had pri-

1o their arrival, he sought to show the

\\"
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Blll on rlght to education

o gets Parliament nod

93rd Ainendment as anothel measture to ve-

alise the dream freedom fighters had for.

independent India.
The Congress teader, Eduardo Faleiro,
used the debate on the 93rd Amendment

a subject that reguires the ('m)pvr;\lfm of

the States for realisation of the goal \ - to
nail the Government on the contentions is-
ste of instituting the Central Advjkory
Board of Education (CABE), which ha§ been
the institution for consultations with the
States on matters relating to education.

Given the [act that no provision has been
made in this year's budget for implement.
ing the obligations that the State takes on
Itsell by making basic education a Funda-
mental Right, the Congressiman asked the
Government how it proposed to implement
what he thought was an “unnecessary
amendment” as there are enough provi-
sions within the Constitution and several
court verdicts providing the same.

Later, fellow Congressman, Kapil Sibal,
cchoed these very observations, and ac
cused the Government of “doublespeak, in
sincerity and complete duplicity” for trying
to show the people that it had hrought in
legislation while making no budgetary pro
vision to implement it. Also. he charged the

™7 W g T

Government with appointing RSS piacha-
raks as teachers in the one teacher schools
that have heen opened actoss the country.

With the two Congressmen raking up the
history texthook controversy and charging,
the Government with salfronisation of edu-
cation, the BIP henches wege quick to re-
spond; stating, as did the Minister Tater in
his reply, that the debate on this particular
amendment should not he politicised.

Though the Minister sought to address
the apprehensions of members in his reply,
an issue that rgmained unresolved per-
talned o the riphis of children in the zero-
tO-8IX categoty.

In between, the 7DD member, R Chan-
drasekar Reddy, demanded  compulsory
ulm.mnn for all chitdren up (o the age of

A, while the CPHMY member, Chandrakala

I’;m(]('y, sugpested some amendments to

the Bill 1o plug the deficiencies.

Curiousty enough, both the AINDMEK and
the DMK voiced similar sentiments with

the formeir’s N. Jothi asking for more Cen-
tral assistance and the latter's M. Shanka-
ralingam stating that it was the Centre's
responsibility to ensure quality edueation
in the country.

RS HIND! |

16 Mav 22



Basic structure of statute

5

NEW DELHI, May 13. — As
Parliament completed 50 years
of its existence today, the Prime
Minister assured the nation that
the Constitution’s basic structure
would never be changed. He
stressed on the guarantee of
freedom of religion and freedom
of speech and expression that are
enshrined in the Constitution.

It was a reaction to Mrs Sonia
Gandhi’s observations made
earlier at a function to mark the
occasion. She spoke of fighting
fanatical and communal forces
to keep intact the secular char-
acter of democracy.

Mr Atal Behari Vajpayee
didn’t use the word “secular”,
but conveyed the message that
though the Constitution was
amendable and many changes
had indeed taken place, the ba-
sic structure hadn’t been
changed. He was speaking at a
gathering of MPs at the newly-

built apditorium of the Parlia-
ment Lbrary.
Mr Vajpayee allayed misgiv- -

ings about the Constitution Re-
view Commission that had re-
cently submitted report to the
government, saying the panel’s
findings and recommendations
would only strengthen democra-
cy. The recommendations didn’t
seek to change the structure of
the Constitution, he said.

Mrs Gandhi had observed
earlier that communal forces
were striking at the very root of
democracy and that the chal-
lenge had to be met by all parlia-
mentarians.

The function at Parliament
Library was organised by the
communications ministry. But
even Mr Pramod Mahajan ad-
mitted that it was hardly befit-
ting the occasion considering the
dynamism of Parliament that
first met on this day in 1952.

During the intervening years
the term of the Lok Sabha was
sought to be extended from five

won’t change: Vajpayee

to six years. It was here that Par-
liamentary democracy survived
and was strengthened weather-
ing storms such as the attack on
the Golden Temple and demoli-
tion of the Babari Masjid.

The fanfare today was all for
the release of the commemora-
tive stamps, covers and two
books on Parliament. And the
other occasion that found favour
with the parliamentarians was
the dinner laid out for them and
other VVIPs.

There was some nostalgia but
only in the passing. Mr Rishang
Keishing who was elected to first
Lok Sabha and also a member of
the present House was called to
receive a set of books from the
Prime Minister. Mr PM Sayeed
is the only Lok Sabha member to
have earned the distinction of
being elected to the House 10
times since 1967 from Lakshad-
weep. Mr Vajpayee, first elected
to the Lok Sabha in 1957, has
been elected to the House nine
times. .
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By K. K. Katyal \AO
NEW DELHI, MAY 12. Parliament
was immobilised for six days
because the Government and
the Opposition differed sharply
on the format of discussion on
Gujarat. Finally, the impasse
ended and the two Houses took
up the issue under separate
motions.

The episode left an uncom-
fortable feeling that our repre-
sentatives and law-makers
appeared keener to find a way
out of the stalemate in Parlia-
ment than to looking for solu-
tions for the quick return to
normality and to healing the
scars of the carnage. In the de-
bates that followed the agree-
ment by the two sides, the
specific problems, created by
the communal violence, did at-
tract pointed attention. At the
same time, considerable heat
and acrimony was generated
with the discussion touching a
new low, never witnessed be-
fore in the last five decades.

The net result was the man-
date to the Government to take
action in Gujarat under Article
355 of the Constitution, one of
the three emergency provisions
seldom noticed in the past. This
was the operative portion of the
Rajya Sabha motion, sponsored
by the Opposition and accepted
by the Government. Heavily
outnumbered there, the Trea-
sury side made a virtue of a
compulsion and announced its
willingness to implement this
provision.

So far so good. But where is
the guarantee that all that is re-
quired to be done to remedy the
situation will be done by the
Central Government? Could
one feel assured that the Centre
would not take shelter behind
the ambiguity of the wording of
the Article? This suspicion is not
out of place, in view of the ob-
servations from the ruling camp
that action under this provision
was already being taken.

According to Article 355, “it
shall be the duty of the Union to
protect every State against ex-
ternal aggression and internal

of Article 355

d1 turbance and to ensure that
the Government of every State
is carried on in accordance with
the provisions of this Constitu-
tion”. The Congress-sponsored
motion, accepted by the Gov-
ernment “in letter and spirit”’
expressed “deep sense of an-
guish at the persistence of vio-
lence in Gujarat, leading to a
loss of a large number of lives
and destruction of property
worth crores of rupees, and urg-
es the Central Government to
intervene effectively under Arti-
cle 355...”

The wording of the motion
was finalised in the discussions
between the Rajya Sabha Chair-
man, Krishan Kant, and party
leaders in his chamber. The
Government side, it appeared,
was not very specific in its
stand, neither indicating its

PouﬂcAﬁ
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support nor its oppositiorf. Two
days earlier, the demand for in-
voking Article 355, forcefully
put forward by the Leader of the
Opposition, Sonia Gandhi, in
the Lok Sabha, was not heeded
by the Government. As such the
official acceptance came as a
big surprise. The Government
persuaded itself to agreeing
with the Opposition motion be-
cause it spoke of “internal dis-
turbance” and not of a situation
where the Government of the
State is not “carried in accord-
ance with the provisions of the
Constitution”.

Constitutional experts differ
on the scope and import of Arti-
cle 355, some calling it a tooth-
less provision, others insisting
that it stands on its own and
that the words “duty”’ and “pro-
tect”’ cast an obligation on the
Centre to take substantive
steps. This divergence was evi-
dent right from the beginning
— during the debate in the
Constituent Assembly. Among
those who found it ambiguous
was Nazir Ahmed, a great stick-
ler to the form and substance of
the constitutional provisions.
This was what he said: “Article

277 A (t\l
Article 355)

1g1nal number of
s been described

by the honourable Dr. Ambed-

kar (Law Minister) as a thing
which is not a pious wish. I
think Dr. Ambedkar was repell-
ing the suggestion which nat-
urally arose in his own mind. I
believe that Article 277-A is a
record of pious wishes.

At least it lacks clarity. Its
says practically nothing. It says
almost everything. It enables
the Centre to interfere on the
slightest pretexts and it may en-

terfere on the gravest occasion.
So carefully guarded is its
vagueness, so elusive is its
draftsmanship that we cannot
but admire the Drafting Com-
mittee for its vagueness and
evasions.”

Dr. Ambedkar, on the other

and, was categorical that it
was not a mere pious declara-
tion. He drew attention to two
aspects — one that, barring the
overriding powers of the Cen-
tre, the provinces are sovereign
and, two, that any intervention
by the Centre must be under
some obligation which the Con-
stitution imposes on it and that
the invasion of the sovereign
authority is not to be wanton,
arbitrary and unauthorised by
law.

This divergence will continue
to feed controversies. What is
important in the immediate
context is that the Centre is
pinned down to its commit-
ment to “intervene effectively”
to save Gujarat from communal
frenzy.

The principle of judicia} rg-
view has now been accepted/in
regard to Article 356 (on the
Centre’s powers to take over a
State’s administration). Could
the issues arising out of the
Union Government’s actions or
inaction under Article 355 be
raised in a court of law? Could
the judiciary be approached for
action on specified steps, con-
sidered necessary for peace and
stability in Gujarat? Isn’t there a
case for ensuring that the Cen-
tre does not get away with sham

actions? /
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" Parties to pick up tab for damages

New Delhi, May 10 Political
parties throughout the comn-
try can no more call a bandh
and force people to partici-
pate, coerce shops into down-
ing shutters and damage
public property.

The Supreme Court has
declared it would amount to
“an unconstitutional act” and a
party “has no right to enforce it

dation”.

Inthese terms, the apex court
today upheld a judgment of Ker-
ala High Court but struck down
two other directions to the Ele-
ction Commission mandating
de-registration of such political
parties.

A division bench of Justices
V.N.Khare and Ashok Bhan said
in a 35-page judgment: “1. That
there being no express provision
inthe Representation of the Peo-
ple’s Act or in the Symbol Order
to cancel the registration of a po-
litical party and as such no
proceeding for de-registration
can be taken by the Election
Commission against a political
party.

2. The Election Commission
acts quasi-judicially while exer-
cising its power to register a po-
litical party and it has no power
to review the order reglstenng a
political party.”

If coercion does take place,
the way to justice will be conven-

proceed under criminal law. In
the case of damage to public
property, the government offi-
cial concerned, too, will have to
follow the usual legal procedure.

Responding to the indomant

by resorting to force or intimi- _

tional, the victim will have to .

YVERDICT

political. parties. and trade
unions of all shades claimed
they neither use coercion nor
damage property. “The question
of using force does not arise —
neither does the question of
damaging public property,” said
CPM politburo member Sitaram
Yechuri, whose party is a regu-
lar organiser of bandhs.

Yechuri asserted that the
Judgment was a vindication of

‘his party s stand against Kerala
‘High Court’s direction to the

Election -Commission to de-

're¢ognise political parties en-

forcing bandhs.

The Supreme Court upheld
the commission’s right to de-reg-
ister a party only if it had ob-
tained registration by fraud or
forgery, if the party amended its
rules and regulations declaring
that it ceased to have faith and al-
legiance to the Constitution or to
the principles of socialism, secu-
larism and democracy or it
would not uphold the sovereign-
ty, um;y and integrity of India.

On a petition by an NGO, the
Ingtitute of Social Welfare, Ker-

TIE TELEGRAPN

Forcible bandh
dec areﬁ M§gal

FROMR. VENKATARAMAN B

ala High Court had given six di-
rections: (a) Enforcement of a
hartal call by force, intimida-
tion, physical or mental and co-
ercion would amount to an un-
constitutional act and a party
has no right to enforce it by re-
sorting to force or intimidation.

(b) Direction to chief secre-
taries, DIG police and all admin-
istrative authorities and police
officers in the states to imple-
ment the above direction.

(c) A writ of mandamus to
the Election Commission to en-
tertain complaints against regis-
tered political parties.

(d) A writ of mandamus te
the panel to consider and disp-
ose of, in accordance with law, a
complaint against a political pa-
rty for forcing a hartal or bandh.

(e) Directions to the chief sec-
retaries, DIG police and all other
officers to give effect to the judg-
ment.

(D) Direction to the state gov-
ernment, district collectors and
other officers to take action for
recovery of damages in cases
where public property is dam-
aged or destroyed during a_
bandh or hartal.

Among these six directions,
the apex court struck down the
third and the fourth and upheld
the others. It upheld the main di--
rection that enforcement of a
hartal call by “force, intimida-
tion, physical or mental and co-
ercion would amount to an un-
constitutional ‘aet”, It also up-
held the order for “recovery of
damages to public property”
during a hartal or bandh.

The Caongress, the CPI and
others had moved the apex court
against the Kerala judgment.

W See Page 6
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Will the real Article 355 please stand up? Iti 1s iKely our foundmg
fathers would have spent valuable time debating the precise need for
the Article had they known of its unfortunate destiny — to turn from a
dead letter into a political football. Over the past week, we’ve had a rush
of statements and counter-statements on the meaning and scope of
. Article 355, and indeed, on whether or not it has been invoked in the
" context of Gujarat For all of two months, the government maintained

,,that the violence in Gujarat was a law and order problem within the
., jurisdiction of that state. Once the discussion on Gujarat moved to the
Upper House, the government began to sing a different tune, evidently
.aware that it didn’t have the numbers. Since then, we have had Central
mmlsters assault us with a confusing array of interpretations, including
"the disingenuous one that the Article was merely a device to render a
..bit of friendly advice to a state, in this case Gujarat. Now, we are being
told that the Article has been in force for a long time, in Gujarat, as well
“as in other places. When the Centre ticked off Ms Jayalalithaa for

,uallowmg her police force to ride roughshod over Mr Karunanidhi,
it did so under Article 355. When the Centre despatched the army
-to go into Gujarat, it was under Article 355. When it sent K P S Gill
. Yo the state, it did so under Article 355. In other words, we are to believe
“that even as the Centre was passionately making the pomt about
“’Gujarat being only a taw and order probleg, it was q nging to
despatch the army under Article 355. § g Wﬂe‘

This post-facto justification not only anfount¥to a cavalier attitude

“towards a document regarded as among the finest in the world, it is also
7 insulting to the intelligence of the common citizen. Soon we rmght have
a situation where a Union minister picks up the phone to talk to a chief
““minister and it is passed off as giving instructions under Article 355.The
Constltuent Assembly debate around Article 355 makes it clear that
" Ambedkar proposed it as analogous to Article IV (4) of the American
“ constitution. However, the two situations have been rendered
- dissimilar by the fact that while in the former the residual power vests in
“'the states, in the latter it vests in the Union. In the US, any central
“'intervention is contingent on a request from the state, which is not at all

- the case here. The Centre has to apply its mind to the possibility of
external or internal threats to the state in question, and accordingly

‘+intervene. The Centre has an obligation to remember that the Article is

-an enabling measure to prevent the collapse of the constitutional

‘“machinery. Therefore, to pretend otherwise is deliberately to skirt the

-weore issue. No doubt, there is an absence of precedents in the case of

- Article 355. However, that is all the more reason to ensure its judicious

"“use. For over half a century, Article 355 remained in the deep freeze

v because the ruling dispensations preferred the powers of dismissal un-

- -der Article 356. Gujarat is a test case for the application of Article 355. It

-is imperagive that the political class does not fail this test, if for no reason
< other ghn in the i}wésts of the long-suffering people of Gujarat.
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Obllgatlons under Art. 355

v “will be fulfilled: Advani-

By Harish Khare

NEW DELHI, MAY 6. The Central
Government today committed
itself in the Rajya Sabha to do its
“best” to fulfil the obligation
cast upon it by Article 355 to
protect “the lives and properties
of the citizens” in Gujarat. This

commitment was made by the

Union Home Minister, L.K. Ad-
vani, on the final day of the Ra-
jya Sabha debate on a motion
that expressed “anguish at the
persistence of violence” and
“urged” the Central Govern-
ment to “intervene effectively”
in the restoration of law and or-
der and to provide relief and re-
habilitation in Gujarat.

The motion, moved by the se-
nior Congress leader, Arjun
Singh, was adopted unanimous-
ly after the ruling party — which
does not enjoy majority in the
upper House — decided to cut
its losses and agreed to support
the resolution. And though the
wording of the motion does not
amount a direct criticism of the
Gujarat Government, the two-
day debate nonetheless pro-
duced an unambiguous indict-
ment of the Narendra Modi
regime. Even the Prime Minis-
ter, Atal Behari Vajpayee, and
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Mr. Advani appeared to be keen
on not protesting too loudly in
defence of the Modi regime. The
Opposition, on its part, left the
Government in no doubt that it
would continue to hold the Cen-
tre answerable for discharging
its “duty”’ under Article 355.

Mr. Vajpayee even went to
the extent of disclosing that on
the eve of the BJP’s national ex-
ecutive meeting last month in
Goa, serious thought was given
to sacking Mr. Modi as Chief
Minister. However, the party
leadership’s internal “assess-
ment” was that Mr. Modi’s re-
moval would probably mean a
“worsening” of the situation.
More significantly, Mr. Vajpayee
seemed to suggest — as did Mr.
Advani a little later — that the
“sack Modi” option was still an
available option.

In addition, Mr. Vajpayee
ruled out the possibility of an
early election to the Gujarat as-
sembly, an -implicit snub for
those within the BJP who had
been wanting to encash electo-
rally the presumed “consolida-
tion” that has taken place in the
wake of anti-minority violence.

Both Mr. Vajpayee and Mr.
Advani, again, described the
Gujarat violence as “reprehen-

sible” and “shameful” and a
“blot” (the Prime Minister) and
“barbaric” and “uncivilized”
(Home Minister). The Prime
Minister was categorical that
“Ahmedabad” could not be the
answer to “Godhra”. He reiter-
ated his Government’s commit-
ment to the rule of law and
expressed his faith in the inevi-
table triumph of democratic
values and ideas over funda-
merntalism of all hues.

Speaking after the Prime
Minister, Mr. Advani was rather
insistent that “Article 355", in
his view, did not necessarily
mean an inevitable drift to-
wards Article 356 (imposition of
the President’s rule). Relying on
the Sarkaria Commission, he ar-
gued that Article 355 imposed a
“duty” on the Centre, and that
this Constitutional provision
was “not against the State” but
it was “meant to protect the
State”, whereas Article 356 was
clearly an “adversarial”’
provision.

Mr. Advani made it clear that
he disapproved of the post-
Godhra violence. He suggested
that he had been telling his peo-
ple that it was about time to put
an end to the violence as it was
bound to complicate the coun-
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try’s larger fight against tsrror-

ism. He, in fact, hinted that the
intelligence agencies had “in-
tercepted”’ messages from ter-
rorist groups in Kashmir to

some unknown persons to keep

fomenting violence in Gujarat.

Mr. Advani found himselfin a
spot when the Opposition
benches wanted his response to
the VHP leader, Ashok Singhal’s
reported approval of “Hindu”
violence. Mr. Advani said: “Let
me say categorically the Gov-
ernment strongly condemns
and disassociates itself’ from
the Singhal statement. But the
Opposition was unwilling to let
Mr. Advani off the hook, and ex-
tracted a vague commitment
that “action would be taken”
(against Mr. Singhal).

The Government clearly
spared itself an embarrassment
by agreeing to pass unanimous-
ly Arjun Singh’s motion, but it
side-stepped the Opposition at-
tempts to make it spell out what
possible steps it could take un-
der Article 355 in Gujarat. While
the Prime Minister said that the
“K.P.S. Gill mission’’ was “a step
towards directing” the Gujarat
Government, Mr. Advani ig-
nored Dr. Manmohan Singh’s
pinpointed query in the matter.
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NEW DELHI, May 6. — Presi-
dent Mr KR Narayanan sworn-
in Mr Justice BN Kirpal as the
31st Chief Justice of India at
Rashtrapati Bhavan today. Mr
Justice Kirpal succeeds Mr Jus-
tice SP Bharucha and will be the
CIJI till 8 November.

The swearing-in ceremony at
the Ashoka Hall was attended by
Mr Atal Behari Vajpayee, the
Union home minister, Mr LK
Advani, the Union law minister,
Mr Arun Jaitley, Attorney-Gen-
eral Mr Soli J Sorabjee, Solicitor
General Mr Harish Salve, addi-
tional solicitors general — Mr
Altaf Ahmed, Mr RN Trivedi
and Mr Mukul Rohatgi — and
several several judges from the
Supreme Court and the Delhi
High Court.

Born on 8 November 1937,
Mr Justice Kirpal received most
of his education in Delhi and ob-
tained his law degree from the
Dethi University. He began
practicing in 1961. After 18 years
at the Bar, he was appointed as a
judge of the Delhi High Court
on 20 November 1979 and went
on to be appointed the Chief
Justice of the Gujarat High
Court on 14 December 1993. He
was elevated to the Supreme
Court on 11 September 1995.

At present, he is heading a 11-
judge Constitution Bench hearing
the question of who constitutes the
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The President, Mr KR Narayanan, and Mr Atal Behari Vajpayee with the new Chief Justice of India, Mr BN Kirpal, after
the swearing-in ceremony at Rashtrapati Bhavan on Monday. — The Statesman

minorities under Article 30 (1).
The Bench is hearing about 200
writ petitions on the definition of
“minority” and the right of the
“minority” to establish and admin-
ister educational institutions. The
verdict in will be a landmark one.

Mr Justice Kirpal came in for
much acclaim when he set roll-
ing the trend of disinvestment in
the public sector by upholding
the Centre’s decision to divest its
majority stake in the Bharat Alu-
minum Company.

The newly appointed Chief
Justice also heads the three-
judge Bench which is monitoring
the process of conversion of the
10,000-strong city bus fleet into
single-mode CNG fuel from
diesel.
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FROM OUR SPECIAL3
CORRESPONDENT

New Delhi, May 3: The Vajpay-
ee government has tied itself up
in knots in the Rajya Sabha over
the inconclusive two-day debate
on Gujarat.

The Opposition is ready to
tighten the screws after foreign
minister and leader of the House
Jaswant Singh said the govern-
ment was in full conformity with
the “letter and spirit” of the Op-
position-sponsored motion seek-
ing Central intervention in Gu-
jarat under Article 355.

“The Central government
has accepted the motion and it is
now their duty to impose Presid-
ent’s rule on Gujarat,” said CPM
leadr - Somnath Chatterjee. He

also suggested that tg\govern

ment may replace Gujarat chief
minister Narendra Modi with
another BJP leader, which, too,
would signal Central interven-
tion.

Unofficially, senior leaders
and Cabinet ministers in the
Vajpayee government are un-
happy with the foreign minis-
ter’s “articulation” supporting
the motion in the Rajya Sabha
yesterday. They are also far from
ready to meet the Opposition’s
demand for steps like Modi’s
resignation or imposition of
Article 355.

On his part, BJP spokesper-
son Vijay Kumar Malhotra tried
to wriggle out of the situation.
Mathotra said the Centre has al-
ready “intervened” to bring the

situgtion under control in the
riot-ravaged state.

The BJP leader said deploy-
ment of the army in Gujarat
was proof that the Centre had
intervened. “In an indirect way,
the Centre has already used Arti-
cle 355 by sending the army to
Gujarat,” Malhotra said. But his
argument was rejected outright
by both the Congress and the
CPM.

Congress spokesperson Jai-
pal Reddy dismissed Malhotra’s
claim. “Article 355 does not con-
fer on the Centre the right to
send the army to a state,” Reddy
said. “The government has com-
mitted itself to supporting the
use of Article 355 in Gujarat.
Now it must act.”

The government’s strategy to

YNE TELEGRAPH

bind on  Article 355

dodge defeat in the vote in the
Rajya Sabha by supporting the
Congress-sponsored motion has
landed it in another embarrass-
ing situation. The Opposition
parties have made it clear that
they would continue to badger
the government on the issue till
it took measures that satisfied
them.

Prime Minister Atal Bihari
Vajpayee’s intervention in the
debate is expected on Monday.
His response may trigger anoth-
er bout of bitterness between
the ruling party and the
Opposition.

Had the government been in
a mood to get rid of Modi it
would not have allowed the acri-
mony to escalate to this scale,
Opposition members said.
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Poll candidates must
bgrt’é&allf\i'ules SC "

By Rakesh Bhatnagar
Times News Network
NEW DELHL In a major judg-
ment aimed at curbing the crimi-
nalisation of politics and ensuring
transparency, the supreme court on
Thursday ruled that candidates for
the Lok Sabha or legislative
assemblies would have to disclose
their antecedents, assets and edu-
cational qualifications, if any, to
help the electorate in making the

right choice.

“The little man may think over
before making his choice-of electing
law breakers as law makers,” said
the bench comprising Justices M.B.
Shah, Bisheshwar Prasad Singh and
H. K. Sema while asking the elec-
tion commission to pass necessary
orders in this regard within two
months. The court said that the can-
didates would be required to give
details on five counts. These are:

» Whether the candidate has been
convicted, acquitted or discharged

of any criminal offence in tiie past.
If any, whether he was punished
with imprisonment or fine.

» Prior to six months of filing of
nomination, whether the candidate
is accused in any pending case, of
any offence punishable with
imprisonment for two years or
more; and details in case a charge
has been framed or its cognisance
is taken by the court of law.

» The assets (immovable, mov-
able, bank balances etc.) of a can-
didate and of his’her spouse and
dependents.

» Liabilities, if any, particularly
those owing to any public financial
institution or government dues.

» The educational qualifications
of the candidate.

The judgment is a fallout of the
Centre’s appeal in a petition filed
by the Association for Democratic
Reforms and the People’s Union
for Civil Liberties.
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Constituent Assembly
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N the wake of the continuing

carnage in Gujarat, many
experts have argued that the NDA
government is empowered, indeed
obliged, to act against the
Narendra Modi government
under the provisions of Article 355
of the Constitution. The Article
refers to the duty of the Union
government to protect every state
“against aggression and internal
disturbances and to ensure that the
government of every state is
carried out in accordance with the
provisions of this Constitution”.
Reproduced below are relevant
extracts from the Constituent
Assembly debate that followed the
introduction of the Article —then
referred to 'as 277-A — by
Bhimrao Ambedkar.

Bhimrao Ambedkar: 1 would
like to explain why it is that the
drafting committee feels that
Atrticle 277-A ought to be there. I
think it is agreed that our

- Constitution, notwithstanding the
many provisions which are
contained in it whereby the Centre
has been given powers to override
the provinces, nonetheless is a
federal Constitution. This means
barring the provisions which
permit the Centre to override any
legislation that may be passed by
the provinces, the provinces have a
plenary authority to make any law
for the peace, order and good
government of that province. That
is a fundamental proposition
which, [ think, we must accept by
reason of the fact that we have a
federal Constitution. That being
so, if the Centre is to interfere in
the administration of provincial
affairs, as we propose to authorise
the Centre by virtue of Articles
278 and 278-A (Article 356) it
must be by and under some
obligation which the Constitution
imposes upon the Centre. The
invasion must not be an invasion
which is wanton, arbitrary and
unauthorised by law. Therefore, in
order to make it quite clear that
Atrticles 278 and 278-A are not to
be deemed as a wanton invasion
by the Centre upon the authority
of the province, we propose to
introduce Article 277-A. As
members will see, Article 277-A
says that it shall be the duty of the
Union to protect every unit, and
also to maintain the Constitution.

So far as such obligation is
concerned, it will be found that it is
not our Constitution alone which
is going to create this duty and this
obligation. Similar clauses appear

constitution. gey
also occur in the Australian consti-
tution, where the constitution, in
express terms, provides that it shall
be the duty of the Central govern-
ment to protect the units or the
states from external aggression or
internal commotion. All that we
propose to do is to add one more
clause to the principle enunciated
in the American and Australian
constitutions, namely, that it shall
also be the duty of the Union to
maintain the Constitution in the
provinces as enacted by this law...
H V Kamath: Now coming to
Article 277-A, we have laid ac-
cording to this Article certain du-
ties upon the Union government.
Firstly, it should defend every con-
stituent unit against any external
aggression. Secondly, it should pro-+
tect the state against internal dis-
turbance. Lastly, the duty is laid
upon the Union government to see
that the government of every state
is carried on in accordance with
the provisions of this Constitution.
As regards the last, I am whole-
heartedly in agreement with that
provision that the Union govern-
ment should make it a point to see
that every state honours and ob-
serves the Constitution in letter as
well as in spirit. Also I have no
quarrel with the provision regard-
ing the defence of every con-
stituent unit against external ag-
gression. In my humble judgment,
however, there is likely to be a dif-
ference of opinion as regards the
middle provision of protecting the
state against internal disturbance.
The crucial point to my mind in
this connection is what is internal
disturbance and what is not. Will
any petty riot or a general melee
or imbroglio in any state
necessitate the president’s or the
Union government’s intervention
in the internal affairs of that state?
It is dishonest on our part to say in
one Article that public order shall
be the responsibility of the state
and then in another to confer pow-
ers upon the Union government to
intervene in the internal affairs of
the state on the slightest pretext of
any internal disturbance. There-
fore, with a view to removing this
difficulty, I have moved my
amendment. It seeks to substitute
“internal insurrection or chaos”
for “internal disturbance”.
“Disturbance” is a very wide
and elastic term. A disturbance of
the human organism may range
from a little pain in the finger up to
hyperpyrexia or coma. So also a

and Gujarat
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disturbance within a state may
range from two people coming to

_blows to a full-fledged insurrection

leading perhaps to chaotic condi-
tions. Now, this Article seeks to
divest, in howsoever small or large
a measure, the state government
of powers conferred upon it by
the seventh schedule. If this
Atrticle 277-A is adopted without
much consideration by this House,
I foresee the destruction of provin-
cial autonomy, the subversion of
provincial autonomy by the Union
government, on the pretext of
averting or quelling internal
disturbance.

If it is our aim to promote
provincial autonomy — no doubt
the inevitability of gradualness
comes in here — let us be straight
about it and let us provide as an
interim measure, as a provision
during the dangerous and critical
times that we are living in, let us
amend this Article by saying that
only in the event of an insurrection
or chaos shall the Union govern-
ment be empowered to intervene
in the internal affairs of the state...

Thakur Das Bhargava: 1 am
very glad that Article 277-A is
being enacted. This was a great
lacuna in the whole Constitution. I
cannot understand how the
provincial autonomy unrelated to
the powers of the Centre can be
regarded as an abstract thing by
itself. Supposing the Constitution
fails, how can a state guarantee to
the people the exercise and the use
of fundamental rights? It would be
impossible. It is a contradiction in
terms. How can a province by itself
be able to meet the situation when
the use of army and other forces
are required by the state? It is,
therefore, but proper that in
regard to provincial autonomy
also we must realise that the Cen-
tre has got a duty to discharge...

Pt Kunzru: Is it the purpose of
Articles 278 and 278-A to
enable the Central government to
intervene in provincial affairs for
the sake of good government of
the provinces?

Dr Ambedkar: No, no. The
Centre is not given that authority.

Pt Kunzru: Or only when there
is such mis-government in the
province as to endanger the
public peace?

Dr Ambedkar: Only when the
government is not carried on in
consonance with the provisions
laid down for the constitutional
government of the provinces. -
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" Results of Constitution review

e
By Subhash C. Kashyap

Several of the recommendations now forming
part of the NCRWC report went directly counter
to the clear decisions of the Commission
on which the draft was based.

OW THAT the entire two-

volume report of the Na-

tional Commission to Re-

view the Working of the
Constitution (NCRWC) has been
made public through the Law Minis-
try website, it is time to take stock of
the achievements and failures of the
Commission. Hopefully, the report
will be printed soon, tabled in the two
Houses of Parliament and copies
made available to Members of Parlia-
ment and the public.

As the Commission reports, its ap-

pointment by the President in Febru-
ary 2000 was preceded by “a
persistent demand in civil society”
that “the working of the Constitution
be subjected to a comprehensive re-
view”. The ball was set rolling by two
articles in The Times of India in De-
cember 1990 and June 1991, inter alia,
suggesting the appointment of a Con-
stitution Commission. A national
committee headed by Karan Singh, a
seminar jointly organised by 15 na-
tional organisations and an India In-
ternational Centre project on the
Working of the Constitution in 1992-
93 also recommended setting up of a
Review Commission.

As its name indicated, the brief of
.the NCRWC was to review the working
of the Constitution and not to rewrite
or review its provisions. A great deal of
misunderstanding was caused simply
by the Commission being wrongly
called “Constitution Review Commis-
sion”. The Commission’s terms of ref-
erence excluded any tinkering with
the parliamentary system or the basic
structure of the Constitution. It is an-
other matter that despite being re-
peatedly reminded by some
members, the Commission may not
have strictly kept these parameters in
view.

To assess whether the objectives of
our great founding fathers, as en-
shrined in the Constitution, had been
fulfilled during 1950-2000, the Com-
mission was expected to act inde-
pendently and objectively, without
fear or favour and in the spirit of serv-
ing the best interests of the country
and thereby he}gigg the Government

7

and Parliament consider the desirable
reforms. It was necessary to examine
dispassionately. the working of the
chief organs of the state — the Legis-
lature, the Executive and the
Judiciary.

The composition of the 11-member
Commission, however, was heavily
weighted in favour of the Judiciary
with as many as four retired judges.
The sitting and a retired Attorney-
General were also members. A jour-
nalist, a former Lok Sabha Speaker
and sitting MP, two retired IAS officers
and this writer completed the picture.
In the context of its composition it
was not surprising that several Com-
mission members seemed anxious
not to displease, in any way, the judg-
es’ constituency in particular and the
fraternity of the legal profession
generally.

Originally, the Government had
stipulated that the Commission
would complete its work within one
year. However, as is usual with many
such commissions, its term had to be
extended thrice and actually it cov-
ered a period of over two years and
one month. The minutes of the meet-
ings of the Commission included in
Volume II of its report are very reveal-
ing and an analysis thereof may be a
sad commentary on how a historic
opportunity was nearly wasted. Dur-

ing the 25-month tenure of the Com- -

mission, in the first 21 months a total
of 12 meetings were held and at these
meetings attention was focussed only
on administrative and procedural
matters such as constituting panels of
expert advisers and committees, iden-
tifying resource persons, entrusting
preparation of consultation papers on
payment to NGOs/institutions, hold-
ing regional seminars, laying down
time-frames (which were never ad-
hered to) and reviewing the progress

on consultation papers and consider-
ing their release for eliciting public
opinion.

It was only during a one-and-a-half
month period (November 24, 2001-Ja-
nuary 8, 2002) that members of the
Commission had some opportunity of
expressing their views on the working
of the Constitution and the three or-
gans of the state. The only substantive
discussion on various areas took place
at the 13th, 14th and 15th meetings of
the Commission. Thereafter, the task
of drafting the report was entrusted to
the Drafting and Editorial Committee
which submitted the full two-volume
report on February 15, 2002.

While the major portion of the final
report of the Commission remains the
same as it was in the Draft Report, the
two meetings held in February-March
2002 were in the main devoted to go-
ing back on some of the unanimously
agreed earlier recommendations of
the Commission as contained in the
unanimous report of the Drafting and
Editorial Committee. At the end of it
all, before the report was submitted to
the Government on March 31, 2002,
one eminent member (a former
Speaker of the Lok Sabha) had re-
signed and as many as four other
members including the Chairman of
the Drafting and Editorial Committee
were constrained to append to the re-
port their separate notes.

As the note of one who in the words
of the Commission’s Chairperson was
“the principal author” of the entire re-
port stated, while there was some pos-
itive outcome of the Commission’s
exercise insofar as “a number of very
significant suggestions” were ap-
proved unanimously and “important
recommendations made”, several of
the recommendations now forming
part of the report went directly coun-
ter to the clear decisions of the Com-
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mission on which the draft was based.

B. P. Jeevan Reddy (former Law
Commission Chairman) in his sepa-
rate note took exception to an earlier
decision of the Commission in the
matter of appointment of judges be-
ing subsequently changed. He also re-
gretted the dropping of his
suggestions in regard to the liability of
state in torts. The journalist member
of the Commission, C.R. Irani (editor-
in-chief, Statesman) in his note, inter
alia, referred to voting in the Commis-
sion having been resorted to only on
the question of foreign-born citizens
occupying high public office. He ex-
pressed himself strongly against any
change in Articles 29 and 30 of the
Constitution. The note by Sumitra
Kulkarni, a former IAS. officer and Ra-
jya Sabha member (and grand-daugh-
ter of Mahatma Gandhi) lamented
that some members of the Commis-
sion remained fence-sitters, impor-
tant issues were evaded, the
Commission became a platform for
divisiveness and no effort was made
to promote public debate.

Unfortunately, in some vital mat-
ters, certain important recommenda-
tions have not found place in the final
report simply because one of the
members had some reservations.
Some highly controversial matters of
doubtful legitimacy have found place
in the final report because of the in-
sistence of the one member. Also,
while in some matters decisions were
taken by the majority, in others una-
nimity was insisted upon. It would
have been better not to focus on the
wish-list or the demands of some in-
dividuals or groups and to think of the
interests of the nation at large.

The note of the Chairman of the
Drafting and Editorial Committee
makes a special mention of the chap-
ter on the Judiciary being “seriously
flawed and distorted” and the much
needed judicial reform issues not hav-
ing been even touched or deleted in
the final report e.g. in the matter of
the appointment of judges.

(The writer was a member of the
NCRWC and also Chairman of its
Drafting and Editorial Committee.)

J
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N0’ to quota for SCs/STs S
in higher judiciary 3 »"

By J. Venkatesan

NEW DELHI, APRIL 18. The Centre
has rejected the proposal of the
Parliamentary Committee on
Welfare of the Scheduled
Castes and the Scheduled
Tribes to provide for quota for
these communities and women
in the higher judiciary.

According to Law Ministry
sources, the Centre feels that
appointment of judges to the
High Courts and the

Supreme ‘Court is governed
by Articles 124 and 217 of the
Constitution, which do not pro-
vide for reservation for any
caste or class of persons.

As a result, the Government
is not maintaining a list of judg-
es separately on caste or class
basis.

The Centre is of the view that
amending the provisions of the

Constitution to provide for
quota for judges belonging to
the SC/ST communities will
send wrong signals to the judi-
ciary and hence rejected the
committee’s recommenda-
tions.

But the Centre recently wrote
to the High Court Chief Justices
and the Chief Ministers re-
questing them to locate suita-
ble persons from the Bar
belonging to the SCs/STs, Oth-
er Backward Classes and the
Minorities and Women for ap-
pointment as judges so that
their representation in higher
judiciary could be increased.

In its recommendations to

the Government, the commit-.

tee had expressed serious con-
cern over the  “dismal
representation of SCs/STs in
the higher judiciary”.

The committee had said that

,‘m"“

out of about 490 ngh Court
Judges only about 20 were from
the SCs/STs and only one Su-
preme Court judge belonged to
the SC. Some 157 posts of High
Court judges were vacant.
Voicing concern over the “in-
action” of the States in increas-
ing the representation, the

l

committee recommended that

the Centre take “concrete”
steps, if need be, to amend the
Constitution.

It said that there was no legal
or constitutional bar for provid-
ing reservation in the judiciary.

“What is apparently lacking
is political will and sincerity to
do the needful. The provision
of Article 15 (4), as interpreted
by the Supreme Court, should
be applied to the appointment
of Supreme Court and High

Court judges without any fur-
ther loss of time."/¥
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“‘THE FINAL REPORY submitted by the National
_Commission to Revikw the Working of the Con-
-gtitution (NCRWC) is a sweeping document that
contains a formidable array of recommendations
,which, when read together, have far-reaching
implications for the country’s socio-political life.
‘Whether it is on maintaining the delicate balance
“in Centre-State relations, reforming the electoral
‘process, breathing more life and meaning into
‘devolution and decentralisation or enlarging the
«concept and role of fundamental rights, the
-NCRWC’s recommendations are specific and
precise. Unlike the working papers earlier re-
,ﬁeased by the Commission — which contained
multiple and conflicting recommendations and
which were in the nature of an open-ended exer-
‘tise aimed at eliciting further opinion — the final
‘report is a statement on exactly where the
'NCRWC stands on these and a number of other
‘issues. While there is bound to be debate, pos-
sibly even strong disagreement, over the inclu-
$ion of a particular suggestion or the omission of
another, the recommendations put out by the
Justice M. Venkatachaliah-headed Commission
are consistent with the basic values enshrined in
the Constitution — republicanism, federalism,
the rule of law and respect for minority rights.

At first glance, the fact that as many as 58 rec-
ommendations involve amendments to the Con-
stitution may suggest that the NCRWC’s final
report is an instrument to introduce radical revi-
sions to the existing Constitution. But if one were
to cast a more diligent eye on the document, it
will become clear that a very large number of
these amendments relate to one specific area:
.decentralisation and devolution. Most of the
‘constitutional amendments recommended in
this connection are aimed at plugging the gaps in
the implementation of the 73rd and 74th consti-
mnonal amendments on panchayati raj and mu-
mcxpahtles For the better part, the NCRWC's
t:mal report recommends legislative measures
and steps for executive action. Read as a whole,
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the final report is a programme for political, so-
cial and administrative reform; much more, at
any rate, in both scope and purpose than a mere
wish list of amendments seeking to modify the
Constitution.

Faced with the increase in fuzzy and indecisive
electoral verdicts, the NCRWC has recommended
the informal staging of an election to elect a lead-
er of the House (Parliament or Legislative As-
sembly as the case may be) in situations where no
party or pre-poll alliance succeeds in getting a
clear majority. Apart from insuring the office of
the President and the Governor from unnecessary
controversy, this is aimed at facilitating Govern-
ment formation. Other suggestions are aimed at
strengthening governmental stability, including
the one for a constructive vote of no confidence
— in other words, one designed not merely to
bring down elected Governments but also put al-
ternatives in their place. It will be no surprise if
these and some other suggestions are greeted by
criticism in some quarters, but the NCRWC's final
report has taken care to steer clear of some poten-
tially choppy political waters. The Commission
has not committed itself on the controversial
question of a foreign-born citizen occupying high
constitutional office beyond observing that it is a
subject which should be “examined in depth
through a political process after a national dia-
logue”. It has chosen to be also somewhat equiv-
ocal on the question of drastically altering the
existing electoral system with the introduction of
a run-off contest, a mechanism designed to en-
sure that all elected candidates win with a major-
ity of over 50 per cent. Recent Indian history is
cluttered with reports which have not been im-
plemented and recommendations which have
gone unheeded. The NCRWC's report touches on
many important issues and will always be a talk-
ing point in discussions on socio-political reform.
But it remains to be seen whether it will be imple-
mented or go the same way as many o its un-
implemented predecessors. &
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'SC allows )udgment% Mg,ew

Press Trust of India \‘

NEW DELHI, April 10. — The
Supreme Court today laid down
a mechanism for a second re-
view of its judgment.under a cur-
ative writ with certain condi-
tions. It, however, reaffirmed
that its final judgment could not
be “assailed” under Article 32 of
the Constitution.

The judgment came on a
bunch of writ petitions which
had raised the question whether
a Supreme Court judgment
could be challenged by a writ un-
der Article 32.

“We think a petitioner is enti-
tled to relief ex debito justice (in
the interest of justice) if he estab-

lishes Wﬂ of principles of

natural i tlc\lm that he was not a
party to the li8 (petition) but the
judgment adversely affected his
interest or, if he was a party, he

‘was not served with notice of the

proceedings,” a five-judge Consti-
tution Bench, headed by Chief
Justice Mr SP Bharucha said.

The court said the time has
come when a procedure for such
a remedy should be laid down in
the law. The petition undes cura-
tive writ would lie where a judge
failed to disclose his connection
with the subject-matter or the
parties gave scope for an appre-
hension of bias and the judge-
ment adversely affected the peti-
tioner, the Bench said.

The other judges on the
Bench were Mr Justice SSM
Quadri, Mr Justice UC Bane-

AV

Tjee, Mr Justice SN Variava and
Mr Justice Shivaraj V Patil.

Laying down the mechanism
for proceedings under curative
writ, the court said the petitioner
“shall aver specifically that the
grounds mentioned in a petition
had been taken in the review and
that it was dismissed by circula-
tion”. The curative petition
“shall” contain a certification by a
senior advocate with regard to
fulfilment of conditions laid down
by the court, the Bench said.

The court reaffirmed that un-
der Article 32 a final order of
the court could not be
“assailed”. The Bench said: “To
cure a gross miscarriage of jus-
tice, this court may recg

inherent power.”

T™ME STATESRAN



mains too important to be left only

to lawyers. The eminent gentle-
men, practising lawmen or mere dabblers
who comprised the Constitution review
panel, had the option to prove this wrong.
They did not. If the country expected a
fresh insight into the scissor-and-paste
tome, known as the Constitution of India,
it will not find any. After two years of
mindless toil, even clichés — foreign-
borns in high office, uniform civil code
etc. — do not find a mention. That should
not come as a surprise. If

SSION

socialism. But the cabinet b(caa/stx ol a dis-
investment ministry.

But by far the most important issue is
the mindless adaptation of eccentric Eng-
lish notions. In 1649, the English got rid of
their king. In 1660, they decided to bring
him back but not quite as a regent deriv-
ing authority from divine descent. Thus
was born the extraordinary notion of a
hereditary office in a democracy. As
India, a republic, could not have royalty,
an office of the president was created.
The English also created the House of

Lords, with zamindars as

businessmen were asked — ' members so that the
to chart the course of Indi- If the country Crown could have its own
an reforms, all one would expected a fresh house. Sg Indians had to
have got are low taxes and LT, . have their upper house,
baskets of protection. The lnSIght into the but as they could not ac-
truth is that members of Constitution in the  cept hereditary rights,
any discipline can hardly . . » > bizarre rules of election
sit in judgment on their review COMI,SSIOH_S were invented. Today the
own profession. Invari- recommendatlons, It Rajya Sabha is an ashra-
ably, they suffer from will not find any ma for those rejected by

boxed vision. This is even

the people. The whip was

more true of the legal pro-

fession. In no other subject is the gulf be-
tween the discipline as an inquiry into
reason and its application so seemingly
unbridgeable,

Ideally, such a national commission
should have included stake-holders in so-
ciety with the lawmen merely providing
secretarial service. It has not. An opportu-
nity thus has been lost to review the work-
ing of the Constitution and initiate mean-
ingful debates. Some of the problems of
the Constitution are generic. A patch-
work established 300 years back to main-
tain harmony in distant England will not
work in India. The other problems are na-
tive Indian. The Constitution created the
finance commission as the sole instru-
ment to divide funds between the Centre
and the states. Yet, themoney is largely al-
located through the planning commis-
sion, a body unmentioned in the opus.
The Constitution commits the country to

conceived of to protect the
republicans from poaching by the Crown.
The idea is replicated with the result that
political parties with leaders unapproved
by the larger public have a say over those
voted in by the people. This aberration
has received a further fillip with the anti-
defection law, which sanctifies the idea of
the whip with penalties for disobedience.
In privileges and contempt are ideas that
shelter interest groups against outside
scrutiny as the hapless Arundhati Roy
found out.

It isnot enough to say that truth be rec-
ognized as a defence. The question surely
is whether anyone, however exalted,
should have recourse to laws which oth-
ers in society do not enjoy. But law is both
letter and spirit. And if while retaining
the letter one were to be a litt]é generous
with the spirit, one would have been
spared the toil and the cost of a pointless
commission.
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Divided on foreign-born citizens issue

By Harish Khare

NEW DELHI, APRIL 4. Though the
National Commission to Re-
view the Working of the Consti-
tution, headed by Justice M.N.
Venkatachaliah, has refused to
form an opinion on the eligi-
bility of “foreign-born citizens”
(read Sonia Gandhi) to hold
high constitutional offices, the
controversy is far from settled.
At least, those who were keen
on using the panel to debar
“foreign-born citizens” are not
prepared to let the matter rest.

In its final report, the Com-
mission was content to reach
this conclusion: “The issue of
eligibility of non-Indian born
citizens or those whose parents
or grandparents were citizens
of India to hold high offices in
the realm such as the Presi-

dent, the Vice-President, the
Prime Minister and the Chief
Justice of India should be ex-
amined in depth through a po-
litical process after a national
dialogue.” _

The Commission was deeply
divided on the issue, with as
many as five members keen on
a different formulation. In fact,
this was the only question that
had to be settled by a show of
hands among the members.
One of the dissenting mem-
bers, C.R. Irani, said he had
written a dissent. Mr. Irani,
who is the editor of The States-
man, opted to inform the writer
of a “letter to the editor” in his
paper, that he had “appended
an additional note” to the final
report.

In his “dissent”, Mr. Irani
wrote: “On the occasions on

which this - matter was dis-
cussed in my presence, I could
not shake off the impression
that we, in the Commission,
feared that any endorsement of
the view canvassed by our col-
league, Purno Sangma, al-
though on merit, would be
interpreted as being directed
against one individual.”

Mr. Irani wanted to impress
upon his fellow-members in
the Commission that “our deci-
sions ought not to be influen-
ced 'by possible or even
probable reactions.” He urged
the Commission that “we do
not need to wait for a Fujimori
case to arise before deciding
that the safeguards in the
American Constitution deserve
a fuller, more public debate.”

Another member, Subash
Kashyap, in his “dissent” noted:

“Some highly controversial
matters of doubtful legitimacy
have found place in the final
report becatise of the insistence
of one member and the fear of
a dissent from him while a
matter very dear to one of the
members and which as many
as five members supported
couldn’t find place among the
positive recommendations and
this led to the resignation of the
member concerned.” (Para 11).

The final report has belied,
for now, the apprehensions of
the NDA Government’s critics
that it had constituted the pan-
el primarily to “fix” Ms. Gand-
hi. However, the anti-Sonia
voices are not likely to give up
so easily, and would use the
“dissent” of five mbers to
keep the pot of et “eligibility”
boiling.




/ Opportunity Lost; 4

nd1a gave itself a written constitution more than half a century
ago, thége were many who believed that the newly-independent country
was des§ned never to fulfil the ambitious promises contained in that
noble document. Fifty-two years on, even the detractors would agree that
their fears have proved largely unfounded. Indian society might no
longer cherish the socialist utopia, but it has successfully followed the
constitutional roadmap in other crucial ways. To begin with, barring a
brief 18-month aberration, the polity has resolutely stuck to the blueprint
of a Westminster-style republican democracy. In the heat of partisan
polemic, and cynicism, it often tends to be forgotten that this in itself is no
mean achievement for a country of a billion-plus people, divided into
every conceivable marker of identity known to humanity. Yet, it is just as
true that the constitutional vision of our forebears needs revision and
correction in many important respects. This is no reflection on the
constitution itself. It is more the expression of a self-evident truth: A
vision statement relevant for a different era, particularly in a country
lacking in prior modern political institutions, must necessarily undergo a
change in the light of concrete historical experience. Against those who
argue that 50 years is too short a time in the life of a nation, it bears recall }
that the Indian constitution was something of an open-ended experiment,
which requires updating in the light of our evolution as a nation-state.
Therefore, the reason why the constitutional review, announced two
years ago by the NDA government, attracted so much initial hostility and
criticism had less to do with the principle behind it and morgro dowith
the intent and motivations of a section of the BJP. p O
However, as the review committee, headed by ormer chief justice of
the Supreme Court M N Venkatachaliah, submits its report to the
government, there is an all-round sense of disappointment about its
deliberations. From reports appearing in the media, 1t is clear that instead
of providing a vision statement for the future, the review panel has gone
in for minor tinkering. As regards our democracy, for instance, the single
most important question has been whether the first-past-the-post
principle, suited to a polity with a stable two-party system, has not
outlived its relevance in a fractured and regionalised polity where
multi-party elections have long emerged as a norm. But instead of
grasping the nettle and exploring alternatives, the commission has chosen
to skirt the issue, occupying itself with procedural detail such as the
manner of determining the leader of the majority in the legislature.
Anybody familiar with the recent history of political discourse in the
country will agree that the principle of secularism is easily the most
contentious issue facing the republic. While the basic principle remains
unambiguous, there is much controversy about the specifics: For instance,
the desirability or otherwise of adopting a uniform civil code in a
multi-religious, multi-cultural society. But if one presumed that a
constitutional review panel is perhaps the ideal forum for grappling with
complex questions such as those, then the Venkatachaliah panel has not
obliged. What we have at the end of its two-year-long tenure, is a long and
unimaginative list of piece-meal reforms which fail to address the most
basi}i?;(es facing our polity in the new millennium. The best ga€ can say

for its€cholarly labours is that it is a huge opportunity lost.
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/é)VT OPEN TO DEBATE ON PROPOSALS

Statute panel

asic rights

NEW DELHI, April 2. — In its final report to the
Centre, the National Commission for Review of
the Working of the Constitution has called for
several new Fundamental Rights — including the
Right to Expression, of which the Right to
Freedom of the Press would form a part — to be
incorporated. It has also made major recom-
mendations relating to the functioning of
Parliament and the Judiciary.

The report also wants Article 21 of the
Constitution — Right to Life and Liberty — to be
strengthened by ensuring a
Right to Compensation in case
of unfair deprivation of liberty.

The 1,976-page report was
submitted on Sunday by Co-
mmission chairperson and for-
mer Chief Justice of India, Mr
Justice MN Venkatachaliah, to
the Union law minister, Mr
Arun Jaitley, who had acc-.
epted it on behalf of the Prime
Minister.

Speaking to reporters, Mr
Arun Jaitley said the Cabinet
today decided to make thg :
Commission report public sg
that the people can discuss and
debate it. Making another key
recommendation, the Comm-
ission said truth should be
allowed to be made a defence
in a contempt of Court case,
Mr Jaitley said.

It is still not clear if the Centre'will accept any
or all of the recommendations, with Mr Jaitley
calling the matter “still premature”. “The gov-
ernment has decided the report should be a lau-
nching pad for debate,” he said, adding the
recommendations concerned 18 different depar-
tments besides the state governments, Legis-
latures, the Election Commission and judicial

institutions.
"~ On the controversial issue of a person of foreign
origin holding Constitutional office, the
Commission had called for a debate among

political institutions. Member Mr PA Sangma,
former Lok Sabha Speaker, had resigned from the
Commission last month when his call for a
thorough discussion of the subject among panel
members was not accepted. The issue assumes
particular significance in the current national
context as the leader of the Opposition Mrs Sonia
Gandhi was born in Italy.

The Commission, Mr Jaitley said, has further
recommended setting up of a National Judicial
Commissien to deal with judicial appointments,
and to examine how in some cases areas of judicial
discipline appeared to be breached. It has also
suggested increasing the
retirement age of judges of
both the Supreme Court and
the High Courts.

The report has suggested
bolstering provisions of Article
14 of the Constitution relating
to Equality before, the Law,
besides recommendi
incorporation of several new
Fundamental Rights, the law
minister informed.

Certain Fundamental Ri-
ghts have already bqu ex-
panded by virtue of
interpretation, he said, adding
the Commission has sought
the inclusion of a Right against
Torture and expansion of the
scope of the rights to edu-
cation. The Commission_has
also sought the addition of o
itw Fundamental Duties... -

“Thore are far-reaching suggestions relatﬁig to
electoral reforms, the working of Parliament and
the Judiciary,” he said, observing that changes
have also been suggested to the system of social
justice, including legal aid and access to justice,
besides child labour. :

On Fundamental Duties, Mr Jaitley said the re-
port has also taken note of the Justice Verma
Committee recommendations on the issme,
including that of making industrial orgapi
provide education to children of thej
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"No-confidetce verdict ,

"y, on Gujarat govt ;*

FROM OUR SPECIAL
CORRESPONDENT

New Delhi, April 1: The Na-
tional Human Rights Commis-
sion today virtually expressed
lack of confidence in the Gujarat
government, asking the Modi
administration to hand over
specific massacre cases to the
CBI and set up special courts to
try the suspects.

In an indictment that was
much more scathing than its in-
terim verdict, the commission
questioned the functioning of
both the Central and state intelli-
gence agencies.

“We express concern over an
extraordinary lack of apprecia-
tion of the potential dangers of
the situation both by the Central
and state intelligence agencies,
given the history of communal
violence in Gujarat,” the com-
mission, headed by Justice J.S.
Verma, said in its report.

The commission expressed
concern over continuing clashes
in Gujarat, where two more peo-
ple died today. The army was
called out tonight at Khanpur in

Ahmedabad after a mob tried to
attack some houses.

The panel report said the spe-
cial courts should hold daily
hearings and the judges should
be “handpicked” by the chief
justice of Gujarat High Court.

Questioning the Gujarat gov-
ernment’s stand that the Godhra
massacre was “premeditated”,
the commission said the state
did not clarify who was responsi-
ble for the incident.

The report has been sent to
the Centre and the state govern-
ment for action.

“The tragic events that oc-
curred in Gujarat had serious
implications for the country as a
whole, affecting both its sense of
self-esteem and the esteem in
which it is held in the comity of
nations,” the report said.

Delving deeper into the fall-
out of the riots, the panel cau-
tioned: “Grave questions arise of
fidelity to the Constitution and
to treaty obligations. There are
obvious implications in respect
of protection of civil and politi-
cal rights, as well as of econom-
ic, social and cultural rights in

o
ot

Gujarat and also the country
more widely; there are implica-
tions for trade, investment,
tourism and employment.”

The report blamed the state
government for failing to uphold
the fundamental rights guaran-
teed in the Constitution.

“Unless rebutted by the state
government, the adverse infer-
ence arising against it would
render it accountable. The bur-
den is, therefore, now on the
state government to rebut this
presumption,” the report said.

The commission said it had
received several complaints that
even first information reports
were not properly written, regis-
tered and lodged.

The panel said the investiga-
tions were “influenced” by play-
ers with extraneous considera-
tions. It has recommended a CBI
probe into incidents at Godhra ,
Gulbarga Society, Naroda, Sar-
darpura in Mehsana and Vado-
dara’s Best Bakery.

It said the victims should be
protected from further trauma
and the destroyed places of})
worship should be rebuilt. A

Uit

DL bam S

b



Staff Correspondent

PATNA,\APRIL 1. The RJD
presidént, Laloo Prasad Yadav,
today opposed the
recommendation of the
Constitution Review
Commission that the Prime
Minister and Chief Ministers
be chosen by the Lok Sabha
and respective Assemblies and
described it as an anti-
democratic step.

Mr.Yadav alleged that the
BJP’s objective was to corner
the AICC president, Sonia
Gandhi, by amending the
Constitution for its own
benefit. There was nothing

wrong with the Constitution. If
at all the system had to be
changed, the Prime Minister
should be elected directly and
a similar approach could be
adopted for the Chief
Ministers as well. But the “via
media” suggested by the
Commission was not at all
acceptable.

The recommendation, if
accepted, would lead to
misuse of the system by
vested interests and harm
people’s mandate. An indirect
election allowed for cross-
voting, a bitter taste of which
the BJP had in the recent Lok
Sabha election.

The R]D leadér feared that a
man with money could
become a Prime Minister and
make a mockery of
democracy. Moreover, the
party with a majority too
might find the proposed
arrangement to its
disadvantage, as the other
opposing it would be
partaking in the decision-
making.

Mr.Yadav however favoured
dissolution of the Upper
House and do away with the
bicarmel system at the State
level.

Our New Delhi Special
Correspondent reports:

~,,Lalog against ‘election’ of PM, CMs

The Congress has refused to
react to the recommendations
made by the Comimission. The
party spokesman, Anand
Sharma, said the Congress had
already rejected the setting up
of the Commission, which in
was “aimed at bypassing
Parliament”.

Mr. Sharma said his party
was yet to receive a copy of
the recommendations. While
the report had suggested
certain key changes in the
electoral laws it had left open
the controversial issue of
barring people of foreign
origin from occupying high
constitutional positions.
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Commission:

(Continued from page 1)

Mr Justice Venkatachaliah also
refused to comment on sugges-
tions to prohibit foreigners from
holding high ofifice, as was
pushed for by former Lok Sabha
Speaker Mr PA Sangma, who
had put in his papers three
weeks ago after this view was
rejected by the Commission.

The Commission has steered
clear of controversial issues
such as Article 370 — which
provides for a special status for
Jammu and Kashmir — and the
demand for a Uniform Civil
Code. It devoted a “significant
part” of the 1,976-page report to
socio-economic issues instead.
The Commission has, however,
dealt with Article 356 — which
empowers the Centre to impose
President’s rule in a state — and
reportedly recommended some
parameters to curb its misuse.

The suggestion for a National
Judicial Commission to deal with
all aspects of the judiciary —
including promotion, transfer
and accountability of judges —-
has also found favour with the
Commission. “(The panel) has
recommended the setting up of a .
multi-member civil society which
shall exercise superintendence
over existing institutions to
ensure fair distribution of
national wealth (among) all
segments of society,” an official
said. The proposed body would
independently review the gov-
ernment’s performance and
submit report annually. Unlike
the Comptrolier and Auditor-
General of India, it will not just
look into accounting lapses but
also take a broader view of
government performance. -

Mr Arun Jaitley said the
Commission’s two-volume report
covering 249 recommendations
would be examined by the
government and subsequently
debated at different fora. Asked
if there were any dissenting
notes, Mr Justice Venkatachaliah
said: “The exercise would have
been meaningless had there been
no dissent... there are one or two
areas where there are differences -
of opinion”.

The Commission was consti-
tuted by the government in
February 2000 but could start
deliberations only in June.
Headed by Justice Mr Venkata-
chaliah, the panel included
Attorney-General Mr Soli J
Sorabjee, Editor-in-Chief and
Managing Director of The
Statesman Mr CR Irani, Mr
Justice RS Sarkaria, Mr Justice
Kottapalli Punnayya, Dr Abid
Hussain, Mr K Parasaran and
Mr Subhash C Kashyap.
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/ CHANGES MOOTED IN PROCEDURE 1O FORM GOVTS

- Stat te panel

may be fewer instances of hung As-
semblies or Parliament if this recom-
mendation of the National Commis-
siori to Review the Working of the
Constitution gets through: In its final
report, submitted to the government
today, the Commission
has - recommended _re-
versing the procedure for
forming the government.

Instead of the Gover-
nor or the President
identifying the largest
party after elections and-
inviting its leader t0
form the government,
the Commission has rec-
ommended that a session
of the Assembly con-
cerned or the Lok Sabha
be convened to enatge
the legislators tb eléct |
their leader, who would
subsequently form -the
government. The lead-
er’s following in the
House would be consid-
ered lates, a government

NEW DELHI, March 31. — Therk

submission of

official said, quotmg from the Com-
mission’s report.

The Commission is also reported to
havé recommended incorporating a
provision in the Constitution to limit
the maximum period of preventive de-

_tention to six months, with a view to

protecting the rights of a citizen. Inci-
dentally, provisions of the Prevention of

Editor-in-Chief of The Statesman and member of the Constitution Review

Committee Mr CR Irani (extreme left), Mr Justice MN Venkatachalaigh, law
nister Mﬂomey -General Mr SohJSo)raf)xe%ﬁer
esman

minister Mr Arun Jaith

aport in New Delhi on Sunday. — The S

Terrorism Act (Pota) stipulate preven- .
tive detention of a period of one year.
The panel has also explicitly suggested !
making Freedom of the Press a part of '
the Fundamental Rights of citizens.
The Commission chairperson and
former Chief Justice of India, Mr Jus-
tice MN Venkatachaliah, . refused to
divulge details of the report, saying it
was the government’s
prerogative. He, howev-
% er, added that the Com-
& mission had made “cru-
cial” and “sensitive” rec-
ommendations on elec-
toral reform— including
that of laws relating to
conduct of political par-
ties — and sought to
bring the range of Fun-
damental Rights in line
with international cove-
nants. “The area of non-
suspendable rights have
been enlarged,” he said.
. The report was submitted
to law minister Mr Jaitley,
who accepted it on behalf
of the Prime Minister.

/

Turn to page 6



S clears ‘minor ambiguity’
st o in Ayodhya order 5 ci5e

Statesman News Service

NEW DELHI, March 14. — To-
day’s Supreme Court (coram.
Kirpal, Pattanaik, Khare, JJ) suo
motu clarification — puja is ban-
ned everywhere on the 67.703
acres of land in Ayodhya and not
only on the two revenue plots —
may lead to an application for
another clarification: whether
puja should be stopped in all the
temples, including the makeshift
one, on the acquired land.

Sources said that an applica-
tion in this regard may be filed
tomorrow morning.

The VHP has threatened that
its leaders will go on fast unto
death if the puja at the make-
shift temple is stopped. This,
government sources said, may
“create tension” and hence “the

need for another clarification”.

Earlier, today, the court re-em-
phasised that the order it had is-
sued yesterday applied to the en-
tire 67.703 acres currently under
the charge of the Centre. But it
had declined to hear the Attor-
ney-General’s question on wheth-
er puja should continue at the
temples at the site.

Rectifying what it said was a
“minor ambiguity” the Court
scotched attempts to interpret
its initial order as covering only
two revenue plots in village Kot
Ramchandra and not the entire
acquired land which, according
to that interpretation, encom-
passed over 100 revenue plots.

While the court referred only
to media reports that had drawn
attention to the ambiguity, last
evening leaders of the VHP and
the Ram Janambhoomi Nyas

had taken the line that the judi-
cial order pertained to only the
two revenue plots that had been
specifically mentioned in the
formal directive.

The “minor ambiguity” arose
from the order having only iden-
tified revenue plots Nos. 159 and
160 — although it had been cat-
egorical about the area of 67.703
acres on which “no religious ac-
tivity of any kind by anyone ei-
ther symbolic or actual including
bhoomi puja or shila puja shall
be permitted or take place.”

This morning the court sought
the presence of the Attorney-
General saying it wished to clarify
the ambiguity. It accepted Mr Soli
Sorabjee’s suggestion that the
matter be dealt with at 2 p.m. to
facilitate the presence of all the
parties concerned in the court.

It then removed any doubts
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that the “no puja directive” ap-
plied to the entire 67.703 acres ac-
quired by the Central government
under the Acquisition of Certain |
Areas at Ayodhya Act, 1993, ‘

Reacting to the clarification,
the Attorney-General pointed
out that there were 14 temples
on that land where puja was be-
ing conducted for several years
and the court order should not
be seen as restraining those con-
tinuing religious activities in the
temple town.

The court, however, said: “We
are giving this order (today’s)
only to clarify the minor ambigu-
ity. We are not hearing anything
else on this issue.” It advised the
Attorney-General to move a
proper application along with a
proper affidavit if he wanted a
clarification regarding thosc

temples. /



/Apex court rejects Centre’s
o« Gk
prayer for symbolic puja

4s of today, the acquired

-

9 Sorabjee says no one

land is untouchable land’ *\' gave him instructions

Times News Network
NEW DELHI: The supreme court
has said an emphatic “no” to any
religious activity, including to a
‘bhoomi puja’ by the Vishwa
Hindu Parishad (VHP) on the gov-
ernment-acquited 67.703 acres of
land adjacent to the demolished
mosque area in Ayodhya. This was
despite the Centre’s plea that a
“symbolic bhoomi puja” be per-
mitted there.

On Wednesday, a bench com-
prising Justice

[ By Rakesh Bhatnagar

Khare referred
to a larger bench }-
the writ petition [

filed by
Mohammad
Aslam alias §
Bhure seeking

directions to pre- P}
vent the pro- K
posed ‘bhoomi puja’, the ritual
planned prior to the construction
of the Ram temple in Ayodhya.

In its interim order, the bench
said, “..no religious activity of any
kind by anyone, either symbolic or
actual, including bhoomi pujan or
shila puja, shall be permitted or
allowed to take place”.

The bench further said, “No part
of the aforesaid land shall be hand-
ed over by the government to any-
one and the same shall be retained
by it until the disposal of the writ
petition, nor shall any part of this
land be permitted to be occupied
or used for any religious purpose
or in connection therewith”.

During the 90-minute hearing in
a crowded courtroom, about 44

lawyers including  Sidhartha
Shankar Ray, Anil B. Divan, RK.
Anand, Rajeev Dhawan, RN,
Trivedi, Ezaz Maqbool, Kirit Raval
and O.P. Sharma represented dif-
ferent petitioners affected by the
Ayodhya developments.

The court issued notices on vari-
ous petitions and intervention
applications and admitted Mr
Bhure’s petition for hearing,

VHP counsel Rama Jois, former
chief justice of the Karnataka and
Punjab and Haryana high courts,
said the 1994

B.N. Kirpal, § GATES OF JUSTICE status quo order
Justice G.B. applied only to
Pattanaik  and the  disputed
Justice V.N. land of 2.77

acres and there
was no restric-
tion on perform-
ing any puja on
the undisputed
, or non-disputed
] % land adjoining
@ a the  disputed
R (and.
The judges said that a plain read-
ing of the 1994 judgment led to the
prima facie view that until the title
suits were decided, religious activi-
ties on the 67 acres of acquired
land were prohibited.

Keeping in mind the present sit-
uation, the bench said, “Even as an
interim measure we cannot allow
the government to allow any puja
on the 67 acres of acquired land”.
The bench added, “As of today, it
{acquired land) is untouchable
land.” On the court’s query as to
how the bhoomi puja could be
allowed in view of the 1994 status
quo, A-G Soli J. Sorabjee said that
the Centre’s stand was the correct
interpretation of that judgment.

» See Edit: Judgment Day, Page 8

By Smita Gupta

Times News Network
NEW DELHI: Prime Minister Atal Behari
Vajpayee’s bid to please the temple votaries through
the attorney general’s pleadings before the supreme
court to allow a symbolic puja and simultaneously to
assuage the NDA allies by committing the govern-
ment to upholding the court verdict ran into rough
weather on Wednesday. But at the end of the day, the
government appeared to have successfully walked the
tightrope.

The VHP and the BJP admitted the Centre had
“done its best”, and the allies, who had earlier put the
PM on the mat for endorsing the VHP line through

3 Soli Sorabjee’s sub-
missions to the
4 apex court, later
upheld the govern-
i} ment’s decision to
abide by the court
order and maintain
the status quo in
{1 Ayodhya.
. = : The PM&
- AB. vaﬂ’ayee Soli Sorabjee appeared to have
reason to pat itself on the back. Officials said the
court order meant that the government could not
through executive action either permit a puja or hand
in the acquired land for temple construction, and thus
could no longer be blackmailed or coerced by the
VHP\RIN.

However, the Centre clearly did not anticipate
that its stand before the apex court would draw flak
from its angry allies and would need some smooth
talking,

Then the damage-control exercise began. The PMO
and the BJP alike sought to distance the government
from Mr Sorabjee’s pleadings. First, they pointed out |
that there was no written submission to the court and
withdrew a draft of a statement the PM was to make
on the ground that it had wrongly attributed the puja
details to Mr Sorabjee.

Simultaneously, Mr Sorabjee was paraded before
the agitated allies in the PM’s chamber where the
attorney-general said the government had not given .
him any brief, that his response was based on his )

understanding of the legal position, and the details of,
the ceremony were “off-the-cuff” suggestions. /
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Court questions—
VHP’s loc S stand|

By J. Venkatesan

NEW DELHI, MARCH 13. Thé Su-
preme Court today questioned
the locus standi of the Vishwa
Hindu Parishad in the Ayodhya
land dispute and the basis on
which it was announcing its
plans for the performance of the
‘bhoomi puja’ on March 15.

A three-Judge Bench headed
by Justice B.N. Kirpal, while de-
clining permission to the Centre
and the VHP to perform any
form of religious activity in the
undisputed site, asked the for-
mer Chief Justice of the Karna-
taka High Court and senior
counsel, Rama jois, whether the
VHP was a registered organisa-
tion or a trust.

Referring to the repeated
“threats” and ‘‘announce-
ments” being made by the VHP
on temple construction in
Ayodhya, the Bench told coun-
sel, “today you are saying
March 15, tomorrow, you will
say some other programme on
April 15”. Mr. Jois said the VHP
was registered under the Socie-
ties Registration Act and the un-
disputed land was acquired by
the Centre from Ram Janmab-
hoomi Nyas, which was a regis-
tered trust.

He said the ‘status quo’ order
did not apply to the 67 acres of
undisputed acquired land, of
which 43 acres was owned
by the Ram Janmabhoomi Nyas.
Hence, symbolic puja could be
performed there.Mr. Jois sub-

High Court.

Petitioner Aslam Bhura
coming out of the Supreme
Court in New Delhi on
Wednesday after the Court
rejected the Government
proposal to allow a symbolic
puja in Ayodhya. Mr. Bhura
had sought maintenance of
status quo on the acquired
land there. — PTI

mitted that all the trustees of

the Nyas, who started the move-
ment 40 years ago, were over 75
years of age now and their last
desire in life was to see the per-
formance of a small puja there.
They felt that the temple would
not be constructed during their
life-time as it might take some
more time for the disposal of
the title suits by the Allahabad
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“COURTIS SUPREME

finality about it. Implicit within any judgment
from the apex court is the assumption that its
orders will be obeyed by all Indian citizens and that the
government of the day will exercise its authority to
implement the court’s orders. Thus it is reasonable to
conclude that peace will prevail in Ayodhya on the Ides
of March. The Supreme Court has decreed that stafus
quo should be maintained on the 67.70 acres of land
which are part of the Babri Masjid and Ramjanmab-
hoomi complex. The apex court has disallowed any
“religious activity of any kind by anyone either sym-
bolic or actual including bhumi puja or shila puja”.
This order came despite the Central government’s plea
through the attorney-general, Mr Soli Sorabjee, that
the court should allow a symbolic puja after imposing
stringent conditions and restrictions, The court
turned down the plea and made the significant obser-
vation, obiter dicta, that the permission given for the
symbolic puja at the disputed site in 1992 had resulted
in the demolition of the disputed structure despite as-
surances given by the government. It would not be un-
- fair to read in this observation a profound mistrust on
the part of the apex court about the real intentions of
the Vishwa Hindu Parishad and the Ramjanmabhoo-
mi Nyas. To further safeguard the status quo, the court
has also ordered that no part of this land which the
government had acquired can be handed over by the
government to anyone. The Supreme Court has not
only defused the situation but has also gaved Indla S
secular face.

This very role of the hlghest court of the country —
laudable in this particular instance — draws attention
to certain alarming features of Indian society and poli-
ty. These point to the immaturity of civil society and to
the vulnerability of its institutions. The judiciary
alone cannot be seen to be responsible for resolving
problems affecting the secular fabric of Indian society.
In fact, the judiciary should be the last resort. In India,
it is often made the first resort because there is a suspi-
cion about the effectiveness and, even at times, the mo-
tives of the executive and the other organs of civil so-
ciety. One extreme example of this immaturity is the
demand that the VHP should provide a written assur-
ance that it would abide by the court’s decision even if
this went against the position of the VHP. In a mature
civil society no such assurance would be required; it ‘
would be taken for granted that the court’s verdict
would always be honoured. It is to be welcomed that
better sense seems to be prevailing and no body is seri-
ously talking any more about defying the court’s judg-
ment. The prime minister, Mr A.B. Vajpayee, has an-
nounced that his government will uphold the court’s
judgment. He must ensure that there is no violence in
Ayodhya on March 15. He would be unfair to himself
and to the nation if he fails to keep his promise.
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NEW DELHI, MARCH 12. The Supreme Court is to
hear on Wednesday petitions seeking directions
on the controversial move by the Vishwa Hindu
Parishad (VHP) to go ahead with its reported
‘symbolic bhoomi puja’ on March 15 for the con-
struction of a Ram temple at Ayodhya.

A three-Judge Bench, comprising Justice B.N.
Kirpal, Justice G.B. Pattanaik and Justice V.N.
Khare, will hear a petition filed by Mohd. Aslam
alias Bhure for a direction to restrain the ‘kar
sevaks’ from reaching Ayodhya and for handing
over 67 acres of land in the possession of the
Centre to the Army.

An intervention application filed by the United
Lawyers Front for permission to entrust to a ‘sec-
ular committee’ the task of constructing both a
temple and a mosque simultaneously in the land
acquired by the Centre has also been listed for
{OMOITOW.

Another petition, filed on Monday by Shailen-
dra Bhardwaj, an advocate, on behalf of a Delhi
businessman, Ravinder Gupta, that he be allowed
to go to Ayodhya as he was a ‘Sanatan Dharmi’
and a regular pilgrim to that holy city, is also to be
mentioned before the Bench along with the other

y J. Venkatesan

- SC to hear Ayodhya B
- petitions today Mﬂ

petitions. In his petition, Mr. Gupta said he was
deeply hurt by the restrictions imposed on his
free movement to Ayodhya as it amounted to de-
nial to perform his religious obligations.

Under the pretext of preventing the VHP ag-
itation, the State could not do away with the
rights of citizens and the Government should find
a way to ensure that genuine pilgrims were able
to freely visit the religious town of Ayodhya.

The All-India Muslim Personal Law Board is
also likely to mention its application seeking to
restrain the VHP from performing the “bhoomi
puja”’ near the ‘disputed site’ in Ayodhya.

The apex court, in its 1994 judgment upholding
the acquisition of land by the Centre, had observ-
ed, “the moderate Hindu has little taste for the
tearing down of the place of worship of another
to replace it with a temple. It is our fervent hope
that moderate opinion shall find expression and
that communal brotherhood shall bring to the
dispute an amicable solution long before the
courts resolve it.”

But as negotiations have failed to break the
deadlock so far, the role of the Supreme Court, as
sought for by the parties concerned, has come
into the fore again.




By Our Special Correspondent q 3

NEW DELHI, MARCH 8. The Uttar Pradesh Govefnor,
{ Vishnu Kant Shastri's decision to recommend
. President’s rule in the State was defended by the
Prime Minister, Atal Behari Vajpayee, who told
the Lok Sabba today that “‘he (Mr. Shastri) had no
other option.”

Mr. Vajpayee's remarks came during an im-
promptu discussion on the issue during zero
hour. He intervened as the Opposition repeatedly

President’s rule imposed in U.P.: Page 11 ]‘

S U S |

cited the President’s decision in 1996 to allow
him to prove his majority on the floor of the
House, despite his being well short of a majority.

Mr. Vajpayee said the House would have to
decide whether inviting the single-largest party to
form the government should become a conven-
tion. Those citing the 1996 example had criticised
the President and even ‘‘bad-mouthed” him, he
Alleged.

Turning the tables on the agitated members of

|

UP Governor had no oggion: I’/M
Q Lol Whi im D )

the Samajwadi Party — who repeatedly interrupt-
ed him — by pointing out that the “numbers did
not suit them,” in Uttar Pradesh, Mr. Vajpayee
said “if the numbers do not add up for my friends
in the SP, I cannot help it.”” He pointed to the
differences between the SP and the Congress,
saying the main opposition party had not extend-
ed its support to the SP.

A majority of the MLAs in the State were
against supporting the SP. And in such a situa-
tion, inviting it to form a government would open
the floodgates for horse-trading, he said. “What is
the Governor supposed to do..., provide an op-
portunity for horse-trading?”

Earlier, angrv Opposition MPs, belonging to
the SP, Congress and the Left demanded that the
House reject Mr. Shastri's recommendation.
They also wanted a debate on the Governor’s
conduct of ignoring the SP claims. The members
had given a spate of adjournment notices on the
issue but the Deputy Speaker, P. M. Sayeed,
merely allowed them to raise it. The House had to
be adjourned during question hour.

.
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THE CONVICTION OF ARUNDHATI ROY

THERE IS SOMETHING terribly amiss about a
law and a legal environment which imposes un-
reasonable restrictions on the freedom of
speech and punishes people for nothing more
than speaking their mind. The conviction of
Arundhati Roy by the Supreme Court for crimi-
nal contempt is an unfortunate and disturbing
development and should worry all those who
believe that the law of criminal contempt, an
extraordinary legal provision which vests ex-
traordinary powers with the courts, should be
used only in the most sparing and fastidious
manner. The principal objective of The Con-
tempt of Court Act, 1971, is tu protect the au-
thority and dignity of the court. The provisions
of the Act are not intended to suppress criticism
(even if expressed trenchantly) of court judg-
ments, discourage frank and free expression
about the state of the judicial system or, as in
the case here, to bring ‘errant’ writers to book.

The Supreme Court appears to believe that its
{ostensibly nominal) sentencing of the Booker
Prize winning author — to a one-day “symbolic
imprisonment” and a fine of Rs. 2,000 — is a
pointer to its magnanimity. But, in a larger
sense, it is only another disturbing instance of
the increasing tendency within the Judiciary to
interpret the law of criminal contempt in an
extremely rigid and inflexible manner. In crit-
icising the Supreme Court’s judgment on the
Narmada dam issue and in defending herself in
- an affidavit (filed in reply to a contempt petition
against her and others for raising slogans during
a demonstration in December 2000), Ms. Roy
has admittedly been unsparing in her criticism
of the apex court. However, in matters of crimi-
nal contempt, it is extremely important that ju-
dicial sensitivities do not get the better of
judicial restraint. Moreover, at the end of the
day, the litmus test for declaring someone guilty
of crimipal contempt is whether a conviction
actu serves to preserve the dignity and au-

H()., \0

thority oftHe Judiciary. In holding an otherwise
law- abidlng citizen such as Ms. Roy guilty,
whose ‘offensive’ words and actions stemmed
from a cledr commitment to a social and envi-
ronmental cause, there is a real risk that public
confidence in the Judiciary is likely to be eroded
rather than enhanced.

It is pertinent to note that the original con-
tempt petition filed against Ms. Roy was de-
clared grossly defective and duly dismissed. Her
conviction stemmed from a second and suo mo-
tu contempt proceeding after the Court found a
few paragraphs in her affidavit (filed in reply to
the original contempt petition) “scandalising”
and “lowering of its dignity”. It may be true that
matters would not have come to such a pass if
Ms. Roy, in the course of her long and passionate
reply, had refrained from making a couple of
questionable references or had chosen to retract
them when given an opportunity to do so. But
the overall progression of the contempt case,
which began with a defective petition and ended
with an unfortunate conviction, raises issues
which go beyond the three ‘offending’ para-
graphs in her affidavit. They concern the worry-
ing ease with which Indian courts invoke
criminal contempt even as the courts in some
other democratic countries have virtually given
up this power. For instance, in Britain, the law is
virtually a dead letter and in the United States, it
is invoked only in the extraordinary circum-
stance that there is a clear and present danger to
justice. The lack of settled criteria to assess what
“scandalises” the court, the provision that even
truth is not a defence against criminal contempt
and the fact that the judge and the prosecutor
are the very same in such proceedings have
complex ramifications. Together, they demand
that the Judiciary observe a tremendous amount
of restraint when invoking criminal contempt. It~
is unfortunate that the Supreme Coyrt has fail,
to do this in the case of Arundhati Roy.
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HT Corre$pondent

Lucknow/New Delhi, March 6

GOVERNO&( VISHNU Kant
Shastri today recommended
President’s Rule in Uttar
Pradesh. He conveyed his de-
cision to Delhi after the Con-
gress failed to make up its
mind on Government forma-
tion in the State.

The Congress, with 25
MLAs in the hung House,
had sought time till today to
apprise Governor Shastri of
its decision, but did not meet
him today:.

Shastri had indicated yes-
terday that he wouldn’t neces-
sarily call the single largest
party to form the Govern-
ment, but his efforts would be
to invite a stable combination.

With his February 6 dead-
line for major parties to sub-
mit their views, the Gover-

\

e

nor spentthe morning wait-
ing for the Congress delega-
tion and drafting his report,
explaining why President’s
Rule should be imposed in
the State.

The Congress delegation
did not show up. Instead,
State Congress Chief Pra-
kash Jaiswal and other sen-
ior leaders, including Pram-
od Tiwari, Waseem Ahmad
and Vivek Bansal, visited
riot-hit Aligarh, where they
were arrested.

For much of the after-
noon, the Governor made en-
quiries about Samajwadi
Party MLA Manzoor Ah-
med’s murder outside the Raj
Bhawan. In the evening, he
was closeted with top offi-
cials, giving final touches to
his report, which he dis-
patched late tonight to the
President.
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rulein UP

Samajwadi MLA
shot dead

In a daring daylight mur-
der, Samajwadi Party
MLA from Bareilly, Man-
zoor Ahmed, was shot
dead by a youth at the
main gate of the Gover-
nor House in Lucknow on
Wednesday during a par-
ty demonstration, in fuil
view of the heavy police
contingent.

Angry SP members
beat up the assailant, Ab-
hishek Singh, severely.
Police bosses were also
manhandled when they
tried to rescue him. The
motive for the murder is
yet to be established.

HTC, Lucknow
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‘New Delhi, March 6 (PT1): The
‘Supreme Court today, while or-
‘dering that Booker Prize winner
‘Arundhati Roy be sent to jail for
4 day for contempt of court, ob-
‘served that no person can flout
laws of respecting courts under
tHecloak of freedom of speech.

" “This observation was made
in a-76-page judgment holding
. Ry guilty of contempt of court.
® . Following are the highlights

judgment:

I‘When the court exercises con-
mpt power, it does not do so to
imgicate the dignity and hon-

io%&h.of the individual judge who
is personally attacked or scan-
dahsed but to uphold the
ma)esty of the law and the ad-
gnimstration of justice,

# The foundation of the judici-

#ry is the trust and the confi-
nee of the people in its ability

# d8liver fearless and impartial

w Reo person can flout the man-
43t of law of respecting the
equts for establishment of rule
$#aw under the cloak of free-
418 of speech and expression

yaranteed by the Constitution
g&ﬁkreasonable restrictions.

ere a provision, in the law,

#elating to contempt imposes
fpaﬁanable restrictions, no citi-
#en.can take the liberty of scan-
dalising the authority of thein-
stitution of judiciary.
® The law of contempt has been
enscted to secure public respect
and confidence in the judicial
process. If such confidence is;
shaken or broken, the confi-
dence of common man in the
institution of judiciary and
democratic set up is likely to be
eroded which, if not checked,
is sure to be disastrous for
society itself.
®m During the whole of the pro-
ceeding she has not shown any
repentance or remorse and per-
sistently and consistently tried
to justify the action which,
prima-facie, was found to be con-
temptuous.
® To frustrate the present pro-
ceedings, the respondent (Roy)
has resorted to ail legal tactics
and pretences.
® She had accused courts of ha-
rassing her as if the judiciary
{eré carrying out a personal
vendetta against her. She had
brought in the matters which
were not only not pertinent to
the issues to be decided but has
drawn uninformed comparisons
to make statements about this
court which do not appear to be
protected by law relating to fair
¢riticism,
B Fair criticism of the conduct
of ajudge, the institution of the

Supporters of Arundhati Roy outside the Supreme Court. (PTT)

judiciary and its functioning
may not amount to contempt if it
is made in good faith and in pub-
lic interest.

®m To ascertain the good falth
and the public interest, the
courts have to see all the sur-
rounding circumstances includ-
ing the person responsible for
the comment, his knowledge in
the field regarding which the
comments are made and the in-
tended purpose sought to be
achieved.

® All citizens cannot be permit-
ted to comment upon the con-
duct of the courts in the name of
fair criticism, which, if not
checked, would destroy the insti-
tution itself.

® She (Roy) has not claimed to
have made any study regarding
the working of this court or judi-
ciary in the country and claims
to have made the offending im-
putations in her proclaimed
right of freedom of speech and
expression as a writer.

B Under the Constitution, there
is no separate guarantee of the
freedom of the press and it is the

fair criticism of the court’s
proceedings.

N But in view of the utterances
made by the contemnor (Roy) in ||
her showcauses filed and not a
word of remorse till the conclu-
sion of the hearing, it is difficult
for us either to shrug off or to
hold the accusations made as
comments of outspoken ordi-
nary man and permit the wrong-
headed to err therein.

_ ® She has attributed motives to
the court of silencing criticism |,
and muzzling dissent by harass-
ing and intimidating those who

disagree with it.
8 In her affidavits, she has not
shown any repentance.

She  wanted to become a
champion to the cause of
writers by asserting that per-
sons like her can aliege anything
they desire and accuse any
persons or institution without
any circumspection, limitation
or restraint.
P

same freedom of expression,
which is conferred on all citizens
under Article 19 (1). Any expres-
sion of opinion would, therefore,
be not immune from the liability
for exceeding the limits either
under the law of defamation or
contempt of court or the other
constitutional limitations under
Article 19 (2).

B If a citizen, therefore, in the
garb of exercising the right of
free expression under Article 19
(1), tries to scandalise the court |
or undermines the dignity of the | |
court, then the tourt would be
entitled to exercise power under | |
Article 129 or Article 215 as the
case may be. :
® _.when it is stated that
the court displays a disturbing
willingness to issue notice on an
absurd despicable, entirely un-
substantiated  petition, it
amounts to a destructive
attack on the reputation and the
credibility of the institution
and it undermines the public
confidence in the judiciary as a
whole and by no stretch of
imagination can be heldto be a
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/‘ “Governing Misrule

\ 2 ‘ .

For those still concerned about standards o%?)"r{)\(prielﬁl1 in our public
life, the imminent departurg of Prabhat Kumar from the office of
Jharkhand governor will conle as some relief. The simple truth is that
Mr Kumar should not have occupied that high constitutional office in
the first place. This is not just because of recent media reports about his
conduct as Union cabinet secretary when he allegedly allowed himself
to host parties the financial tabs for which were picked up by a
“friendly” corporate sponsor, since implicated in a bribery scandal.
Well before that unfortunate indiscretion, Mr Kumar had come in for
adverse media attention for his role in the Babri Masjid demolition
case. At the time of the demolition, Mr Kumar was principal secretary
(home) to the Uttar Pradesh government. Since many accused in the
case have since gone on to occupy important ministerial positions, it
might be argued that the relatively minor part played by Mr Kumar in
the controversy should be condoned. But that would be to make a
category mistake. Even if one accepts the questionable contention that
cases registered against top BJP leaders in the wake of the Babri
demolition were political in nature and therefore not worthy of being
taken seriously, the same logic cannot be extended to the
administrative services and the police. For better or for worse, in cases
involving political representatives, there is at least the extenuating fig
leaf of popular mandate to justify a differential application of a legal
principle. There is also merit in the suggestion that cases against
politicians are sometimes motivated by the spirit of retribution.
But neither of these conditions holds for the non-political class,
particularly the bureaucracy of which we must necessarily gxpect
higher standards of behaviour in a modern democracy.Q ¢, ¢f¥

Yet, the political culture in India is increasing] il%apable of
appreciating such distinctions. To be fair, the process was initiated by
Indira Gandhi and gained momentum during successive Congress
regimes. But the present dispensation has done nothing to arrest it. If
anything, the situation has become worse. According to one
head-count, as many as 11 among the current crop of governors —
several of whom appointed by the NDA coalition — are retired
LAS/IPS officers. This might in itself not be a matter for concern since
there is no evidence to suggest that one-tinfe administrators make for
bad governors. The real issue is that these post-retirement sinecures are
often handed out as rewards for ‘services’ rendered by civil servants
during their careers. In other words, the present practice is an open
invitation to the so-called steel frame to tailor its loyalties to suit its
political masters, rather than any higher principle such as the rule of
law or the constitution. Little wonder, the installation of a new
government today is invariably an occasion for a widespread
bureaucratic reshuffle in which those “close” to the regime are granted
plum assignments while others are shunted off to punishment postings.
In the specific case of politicisation of the governor’s office, there is a
further irony. After all, the NDA government prides itself on its
federalism and commitment to improving Centre-state relations.
The unsavoury case of Mr Kumar’s fall from grace might serve some
useful purpose if the present government views it as a warning against
a cynical perpetuation of the Congress culture.
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“Prabhat sucgessor
vet to be decided
Mohan Sahay and Sanjay Singh in New Delhi. 5? ; ;

V

Jan:31 — Even the last act of Mr Prabhat Kumadr in resigning as
the Governor of Jharkhand was not without cohtroversy. After
having failed to meet the President, Mr KR Narayanan, he sent an
official, attached to the Governor’s office, to Rashtrapati Bhavan
tonight to carry his resignation letter.

Mr Narayanan, who received the resignation letter late tonight,
forwarded the same to the Centre, official sources said.
Technically, Mr Kumar’s resignation should have been accepted
tonight itself but, in absence of any communication from the
Centre on an alternative arrangement in the Ranchi Raj Bhavan,
Mt Kumar could not be relieved immediately.

The Centre didn’t act on time today to inform the President as
to who would replace Mr Kumar. or who should-be appointed as
the officiating Governor once he is relieved. The official comm-
unique on Mr Kumar being relieved was-put on hold tonight by
Rashtrapati Bhavan. ’

Mr Kumar tried to meet Mr Atal Behari Vajpayee but he did
not get an appointment, according to PMO sources. Mr Kumar is
anxious. to seek protection from the government against any
possible move by the CBI to frame him in the excise bribery case
along with Mr Ashok Chaturvedi, industrialist, and Mr Somes-
hwar Mishra, suspended chief excise commissioner of Delhi, both
of whom were chargesheeted by the investigative agency.

Sourees said the Ranchi High Court Chief Justice may be app-
ointed as acting Governor till the government decides on an alter-
native. Mr UN Biswas, who retired today as additional director of
CBY, will not be made the Jharkhand Governor, sources said. - Mr
Biswas, who brought Mr Laloo Prasad Yadav behind the bars on
several occasions in the fodder scam, would be “rewarded” after a
“suitable time gap”. It is likely that he would be made the Gov-
ernor of a North-eastern state in 6-8 months, sources said. :

A section of Samata leaders was lobbying hard to make Mr Bis-
‘was the Bihar-Governor and getting the incumbent, Mr Vinod Pan-
de, transferred to Ranchi. But Mr LK Advani was not in favour of

the move, sources said. Mr Laloo Yadav spoke to the Prime Minister -

yesterday, urging him not to appoint Mr Biswas as Governor.



More poyers mo opedh/)r Governors

Jay Raina
New Delhi, January 31

THE NATIONAL Commission to
Review the Working of the Con-
stitution will recommend a
clutch of measures to restore the
dignity and independence of
Governors of States. The report
is likely to be presented before
the Government on February 28.

The recommendations are
expected to cover the selection of
the Governor, his role and pow-
ers within the parameters of the
Constitution’s federal features.

The review commission’s
report card on the Governor’s role
and functions are being finalised
at a time when the gubernatorial
office is mired in controversy after
the resignation of Jharkhand Gov-
ernor Prabhat Kumar. This has
opened a debate on the Governor’s
role as “a lynchpin of the prevail-
ing constitutional apparatus”.

The proposed recomme da
tions include constitution ol a
committee to select a Governdr
and statutory provisions for hi
impeachment by the State Legis-
lature besides changes in his
powers with regard to the grant of
assent to Bills as passed by the
State Legislatures. The recom-
mendations are expected to be
largely based on the Sarkaria
Commission’s report, but the
review panel may go beyond it in
spelling out the precise nature of
Governor’s role and his functions,

As regards the selection and
subsequent appointment of the
Governor, the review commis-
sion is expected to suggest that
the decision is taken by a com-
mittee comprising the Prime
Minister, Home Minister, Speak-
er of the Lok Sabha and the Chief
Minister of the concerned State.

Members of the commission
said the composition of the com-

mittee could be subjected to fur-
ther discussions to arrive at a
consensus, once the idea of the
new selection process is accepted.
At present, Article 155 provides
for the appointment of a Gover-
nor by the President by way of a
warrant under his hand and seal.
Article 156 says the Governor
shall hold office during the plea-
sure of the President. The only
qualifications prescribed for his
appointment are that he should be
an Indian citizen and must have
completed the age of 35 years.
The review panel’s Consulta-
tion Paper on the institution of
Governors points out that even as
the administration of the State in
carried the name of the Gover-
nor, the people of the State or
their representatives have no say
in the matter of his appointment.
“While the President is elected
by the representatives of the peo-
ple through an Electoral College

g

comprising MPs and members of
the State Legislatures, the Gover-
nor is merely appointed by the i
President, which in actual terms
means the Union Council of Min-
isters. Inasmuch as the Governor
holds office during the President’s
pleasure, there is no security of
his tenure,” the paper explains.
As regards the Governor’s
powers to withhold assent of
Bills passed by the State Legisla-
tures,” the review panel feels that
such provisions are devoid of
legitimacy against the backdrap
of representative character of
the Legislatures as personifica-
tions of the will of the people.
The review panel recommen-
dations may include the
Governor's powers with regard
to the appointment of Chief Min-
ister, testing the majority of the
Government in office, dissolu-

tion of the Legislative Assembly
among others. /S
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Aigh office, low standards

No two ways about it — the Jharkhand gbverngr has to go

nor Prabhat Kumar is on his way out. It is,
of course, unfortunate that the high office
of governor has been unnecessarily mired in the
process and the blame for this will have to be
laid at the door of the Union government. The
Vajpayee dispensation, like many others in the
past, has tended to regard gubernatorial ap-
pointments as a means of rewarding those who
had served its interests rather than those who
have served the country — a crucial distinction
that good governance most certainly requires be
made. But let us set this aspect aside for the mo-
ment and revisit the reason why Kumar’s con-
tinuation in office has become untenable. It was
this newspaper that had highlighted the close
nexus between Kumar, in his earlier avatar as
cabinet secretary, and the chairman and manag-
ing-director of Flex industries, Ashok Chatur-
vedi, who had been caught last year bribing a
chief excise commissioner. In the course of his
interrogation, Chaturvedi revealed that he had
paid for three parties Kumar had hosted.
Accepting hospitality running into several
thousands violates important ethical principles
enshrined in the code of conduct for civil ser-
vants the world over. The UK Civil Service
Code puts it this way: “They (civil servants
should not receive benefits of any kind from a
third party which might reasonably be seen to
compromise their personal judgement or in-
tegrity”. It is a point that the Committee on
Standards in Public Life, set up by the British

FROM all indications, Jharkhand Gover-

A Iy
government in 1994, dwells upon at $ome
length. The presumption — and an extremely
reasonable one at that — is that once public offi-
cials place themselves under financial or social
obligation to influences and persons outside the
government, they will find it difficult to conduct
themselyes in the non-partisan manner that
their jobs demand. This is precisely why USAs
Ethics Reform Act, 1989, states baldly: “Em-
ployees (of the government) shall not use pub-
lic office for private gain, and employees shall
act impartially and not give preferential treat-
ment to any private organisation or individual”,
Indian civil servants, incidentally, are barred
from accepting costly gifts for similar reasons.

It has always been notoriously difficult to
track corruption in high places and wily, old
Chanakya knew this best of all when he ob-
served in his Arthashastra that “just as it is im-
possible to know when a fish moving in water is
drinking it, so it is impossible to find out when
those in charge of the king’s undertakings mis-
appropriate money”. It is, therefore, even more
incumbent upon the government, once it has
proof of inappropriate behaviour by such offi-
cials, to take action against them. Kumar had, in
the last few weeks, beeh summoned to Delhi by
both thg home minister and the prime minister,
indicating that the government was finding it in-
creasingly difficult to justify his continuation in
office. It is only right therefore that Kumar exits
Jharkhand’s Raj Bhavan and the curtains be

brought down on a sorry episode. /




