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+ Let Us Salute Emergency

HAD just returned from
the summer training camp
of the RSS held at Ban-

galore. Some of us met on June
25, 1975 night at the RSS office
in Mangalore to discuss what
events would possibly take
place and how to face them. We
also discussed the mode of con-
tacting each other in the even-
tuality of harsh measures.
Things were still not clear.
Then we decided to go to bed at
the RSS office.

1 was still a bachelor at that
time teaching in Canara
College at Mangalore. Sudden-
ly we got a message that the
RSS had been banned and the
office would -be

By JAGDISH SHETTIGAR Y

I could carry on my activities
without much problems for the
simple reason that the Manga-
lore police were not aware of
my presence as an activist.

One morning I went, as vsual,
to hold the first year degree
class and started the roll call. I
just could not get myself to
read out the name of one stu-
dent — Udaya Kumar. I be-
c?e emotional and just could
ngt control myself. Because in
the early morning I was in-
formed that Uday Kumar had
been arrested by the police
while writing slogans against

NSUNG HEROES ,

% C{ 9
fram a rich busingss family,
but\she had the fire within her
to fight for national cause.
Becayse she belonged to a fam-
ily which was in the forefront
of RSS activity. She herself was
an adtive worker of the
Rashtrya Sevika Samiti. Soon
the police entered the college
and the girls were arrested.
Though the other girls were
released within a couple of
hours Pushpa remained behind
bars till the end of Emergency
rule was liberalised with the
announcement of the parlia-
mentary elections.

Another student of mine
Sudhir Ghate was actively
involved in organis-

seized by police. We
were told by the
Mangalore pra-
charak, Ravi, who is
currently the Kar-
natak prant pracha-
rak, to disperse
immediately. The
whole situation was
a bit confusing as it
was a totally new
confrontation and
there were nao cer-
tainties about the
Emergency period.
But somehow [ was
feeling happy —
within my heart
" there was a ray of
hope. In fact, I told
my friends in the
organisation that
everything would

ing students against
the Emergency.
Throughout  his
career he was a bril-
liant student, win-
ning many medals.
His father was
already a Misa
detenu and his mo-
ther was also active
in the underground
movement. When
the college principal
failed to contain
increasing activities
against the dark
rule, he thought he
would succeed by
punishing  their
leaders. He called a
staff council meeting
and mooted the idea
of rusticating Sud-
hir. Though I and

turn out to be all
right. Besides, I was always
feeling that 1 missed an oppor-
tunity of participating in the
freedom struggle — as I was
born after independence. 1
thought a golden opportunity
had come my way to work for
the national cause. From that
day onwards 1 involved myself
actively in the struggle against
the Emergency.

TRAVEL
Five or six lecturers with an
RSS background started meet-
ing regularly to strengthen the
underground movement. I

started as an enthusiastic par- .
ticipant. But within six months!

I graduated to lead the group.
Later I was given responsibility
of organising students and
teachers in the entire district.
In fact, it gave me an opportu-
nity to see many places ~
especially remote areas. Often
when I was taken to the under-
ground meetings, they hap-
pened to be held at the resi-
dences of my own students.
They silently used to express a
sense of pride as they saw me
entering the place. Of course,
there was no question of their
meeting directly as we useg to
limit our exchanges to the per-
sons concerned only as a mat-
ter of discipline.

The author is member, Prime
Minister’s Economic Advisory
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the Emergency on the road the

previous night. He was not
among one of my bright stu-
dents as he was average in his
studies.

But he came from very poaor
family in a remote village. He
used to stay in the RSS office
and used to depend on seven
different homes on seven days
of the week for his food. The
boy was physically very weak
and had no footwear. Still, he
had the fire within to work for
the national cause.

He was severely tortured in
the police station. The police
even tried to hang him. But
their effort to extract the name
of the person behind the under-
ground activities did not suc-
ceed. Police wanted to impli-
cate me with some solid proof.
But they did not succeed. This
was a sample of RSS training
and discipline. The boy happily
remained in the jail for over
one year,

FIGHT
As “satyagraha” picked up,
students from many colleges
came forward to fight against
the Emergency. I was really
impressed when I saw a batch

_of girls with garlands around

their necks shouting slogans
against the Emergency as they
walked into my college. Our
principal was terribly shaken
seeing his own students defy-
ing his orders. These girls were
led by one of my students by
name Pushpa Karnath Pan-
chamal. She was one of the
brilliant students and came

some of my colleagues vehe-
mently opposed the principal,
we failed in our task. Sudhir
was rusticated from the college

" and was readmitted only after

a change of government at the
Centre. When the Shah com-
mission started probing
Emergency excesses my princi-
pal was also called before the
commission. At that time I did
not hesitate to give evidence
against my principal.

HARDSHIP

These are just a few individ-
ual examples. There were thou-
sand of Uday Kumars Pushpas
and Sudhirs who came forward
to fight for the national cause.
Many families suffered hard-
ship during these dark days as
their earning members were
behind bars. But many of them
preferred not to encash their
sacrifice for personal recogni-
tion, let alone benefit —
through a career in politics.
Today, Uday Kumar works for
a daily in Karnataka. Pushpa
is happy as a housewife looking
after her family but still contin-
uing her work for women’s
causes. Only Sudhir is an
active BJP worker. They all
belonged to the R3S, Still,
Chandrashekhar, the former
Prime Minister, had the audac-
ity to dismiss the role of the
RSS during the Emergency.
Chandrashekhar might have
been behind bar. Was he tor-
tured in jail like thousands of
small creatures liké Uday and
Pushpa. Let us learn to salute
them.
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N
e great gain of the Emergency was the electoral verdict against it

o

une 25 this year marked a quarter
i Gandhi’s

government imposed\the Emer-

gency. It is natural thatXhe inter-

lude of authoritarian rule in a
parliamentary democracy should have
left deep scars; but the experience did
have a salutary effect, though a very dif-
ferent one from what its architects had
intended. No ruler since then has dared
to even consider attempting the kind of
repression that was then let loose on a
nationwide scale. Equally significantly,
at least some of the key safeguards that
. were incorporated into the Constitution
by the first non-Congress regime, such
as the strengthening of the cabinet’s
role, have had a restraining effect on suc-
cessive governments.

If introspection about the Emer-
gency is limited, then the reasons are
clear enough. A whole generation of cit-
izens of today has only dim memories of
the era when news bulletins on the All
India Radio invariably mentioned what
the “youth leader” Sanjay Gandhi had
said the previous day. Abu Abrahim’s fa-
mous cartoon struck off the pagesby the
censor and only reproduced after March
1977 used a memorable phrase. Two Con-
gressmen told each other how they
would “carry unanimity to the masses”.

On a more sombre note, the twists
and turns of politics have brought to-
gether in alliance key figures that were
then on opposite sides of the fence.
George Fernandes, the symbol of oppo-
sition to the Congress, even served
briefly in the Charan Singh government,
which was formed only after Indira
Gandhi’s party extended its support.
Maneka Gandhi and Jagmohan — both
the targets of strong criticism by the
Bharatiya Jana Sangh, especially for
their role in urban affairs in Delhi —
now serve under Atal Behari Vajpayee.

Yhe great gain of the Emergency
was undoubtedly the verdict

against it in March 1977. A loose
gaggle of groups, led by the hastily
formed Janata Party, ousted the Con-
gress from power for the first time. The
unthinkable happened, and it happened
peacefully through the ballot box, with-
out any blood being spilled. For the rural
poor in north India, it also ensured that
no ruler in the future would ever dare to
attempt forcible family planning. For
urban India, the backlash against the
clearances of the slum-clusters in Delhi
sent a warning that forcible eviction was
simply not on. The once all powerful
Congress had to bite the dust.
The inability of the Janata Party to
forge a credible and lasting non-Con-
gress alternative was probably in-

The author is an independent
researcher on ecology and political
affairs and former fellow, Nehru
Memorial Museum and Library,
New Delhi

MAHESH RANGARAJAN

evitable, but it had one salutary effect. It
was the first coalition to govern India,
bringing in a regional party, the Shiro-
mani Akali Dal to New Delhi as a part-
ner in office for the very first time. If the
experiment fell apart, it was because the
strains between the two great currents
of non-Congress politics in north India,
the socialist and the saffron, were not re-

stood by his mother in her years out of
power. At the time of his untimely death
in mid-1980, he had just assumed a key
organizational post in the party office. It
was this very centralized structure that
would be inherited and defended by
Rajiv Gandhi and all successors to the
leadership of the Congress. The wider
consequences of the emasculation of

solvable. Each pushed for dominance
and neither won. The Congress rode
back to power by stitching together its
old support bases. What this experience
did for the opposition parties is notable:
never again would there be an attempt to
tie together so many political strands in
one brittle party structure. The VP
Singh government of 1989-90 would be
the first beneficiary of a different ap-
proach to power-sharing that allowed
constituent units to retain their own
identity.

For the Congress, the lessons drawn
from the Emergency and the brief spell
after it when it was out of power was ex-
actly the reverse. The closest the party
came to any serious rethinking about
the episode was when Indira Gandhi ad-
mitted there had been “some mistakes”
especially with regard to forcible steril-
ization campaigns. But she split her
party rather than share power.

By 1980, when it returned to power,
she had groomed her son Sanjay for suc-
cession. Though more muted than in
their heyday in 1975-77, it was his hand-
picked men that headed ministries in
key states. All were figures that had
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‘ The only safeguard for

both stability and liberty

is to never trade the one
for the other ,

the largest vote-getter in the country are
too well known to bear repetition. But
they continue to plague it to this day.

Looking back, there is no doubt at all
that the Emergency marked only the cul-
mination of a serious systemic crisis of
the Indian polity that had been develop-
ing for a considerable length of time.
The stunning electoral sweeps both at
the national and state levels by the Con-
gress in 1971-72 and the Bangladesh war
masked the deeper strains and tensions
in the country.

Though unable to make a mark in
these polls, the opposition banded to-
gether under the leadership of
Jayaprakash Narayan, making corrup-
tion a major campaign theme. Marxists,
votaries of Hindutva, the anti-Indira
Congressmen and socialists made for a

Scars and lessons

strange and very mixed crew. But by
1973, their message seemed to strike
home in states like Gujarat and Bihar. In
a prescient book published on the eve of
the Emergency, the scholar and writer,
Ajit Roy, warned that success in the war
abroad might well be followed by a
harshly repressive period at home. With-
in weeks of his prophecy, came the Alla-
habad high court judgment and the
clamp down.

hi’s former advisers, PN. Dhar, has

made out the case that the coming an-
archy left the government with no other
option. In particular, he refers to JP’s ill-
adwised public speech in which he called
upon the officers and men of the defence
services to ask how long they would fol-
low the orders of a government that had
lost its legitimacy. ]

There is no doubt at all that the age-
ing leader was not in control of the
forces that he had unleashed. No one in
his camp had a clear road map to the fu-
ture. With its two-thirds majority in both
houses of Parliament, and with all but
two states in its grasp, the Congress
could do just about what it liked even
with respect to the Constitution. But the
Emergency was a cure that had little re-
lation to the complaint: namely, political
leaders must adhere to the norms and
the spirit of democracy.

Far from making things better, it only
gave the police a kind of power they had
never before enjoyed on such a scale.
What is more, it allowed for certain
precedents to be set that have been play-
ing on the minds of those who had op-
posed Indira Gandhi all their lives. In
the absence of press censorship and a
captive media, the cult of Sanjay could
never have assumed the proportions it
did. Today, it is the aspiration of over a
dozen major political dynasties across
the country to groom a sibling for high
office even at the cost of other eminently
capable leaders.

In a recent book, one of Indira Gand-

n a negative sense, the Emergency

also catered to the idea that there isa

quick fix solution to deep-rooted po-
litical problems. The present regime’s
obsession with tinkering with the Con-
stitution displays the same mindset. A
ministry with a fixed five-year term is
precisely what this country had under
the Congress, in fact if not in form.
Steamroller majorities proved no check
on an executive hellbent on having its
way.

There is no reason to believe that any
othét political party or combination
would be inherently more democratic,
uniess the checks on the abuse of power
stay in place. The only safeguard for
both stability and liberty is to never
trade the one for the other. This, per-
haps, is the insight given to us by the
Emergency experience that will stand us
in good stead over the next quarter cen-
tury and beyond.
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security was threatened not by external aggrgssion but by internal
destabilisation. The Shah Commission which enqiyired i
era excesses is categorical that there were no intellgence reports or as-
sessments warranting the imposition of Emergency. The Commission
also held that the Emergency was declared solely to enable Indira
Gandhi to continue as prime minister after she had been unseated from
Parliament and debarred from holding office by the verdict of the
Allahabad high court. Once the Emergency had been declared there was
no difficulty for the Supreme Court to reverse the Allahabad verdict.
When Mrs Gandhi decided to continue in office using such draconian
measures, all our democratic institutions failed the country. The Presi-
dent, who had sworn to defend the Constitution, the Supreme Court,
whose duty was to protect the constitutional rights of citizens, members
of the cabinet, whose collective endorsement was needed to extinguish
the freedom of the people, and Parliament were all found lacking. None
had the courage to stand up for the cause of liberty. When tens of thou-
sands of people were arrested and imprisoned, there was no massive up-
surge. There was no spontaneous assertion of democratic rights in con-
trast to what happened in 1942, when the country was under the Defence
of India Rules. It appeared as though the people who braved and resisted
the British Raj were prepared sullenly to accept native tyranny. This de-
spite the excesses of forced sterilisation and widespread police brutality.
When Mrs Gandhi finally felt compelled to call elections, she was
punished and her party routed in terms of parliamentary seats. But it
should not be forgotten that her Congress party did not do badly in
terms of overall votes polled. It was the transient opposition unity
that unseated her more than the collective anger of the people. This
was proved when the opposition got fragmented in less than three
years and she returned to office. Though some steps have been taken
to ensure that another internal emergency of this type is not imposed
in the future, the innate arbitrariness, authoritarianism, dynasticism
and lack of commitment to democratic values which characterised
Mrs Gandhi and brought about the Emergency are still to be found
in most of our present-day political leaders. These are exhibited in their
unruly behaviour in Parliament and legislative assemblies, the use of
coercion in bandhs and other activities which disrupt the orderly life of
people, rampant corruption, and their resort to communal and casteist
politics. The Emergency symbolised the repudiation of democratic values
among a section of our political class. Though the democratic form of
government has been restored and sustained since 1977, it is a sad fact
that a majority of our political leaders behave as though they are
wannabe Mrs Gandhis. Though Indira Gandhi and Laloo Yadav opposed
each other in the 1970s, Mr Yadav’s record shows that their style and
objectives are the same. Populism degenerates steadily into authoritari-
anism. The Emergency may be a distant memory. However, the nation
continues to experience the different aspects of that tyranny even today
in the behaviour of our politicians. On this day let it be remembered that
the threat to democracy from our political leaders is far from over.
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/ State of E_I__n__e_argencx/w'

time to launch his demolition\drive

in Pelhi — just when the BJP is

eefully reminding people of the
atrocities perpetrated during the
Emergency. For nothing stirs memo-
ries of those dark 21 months in 1975-
77 as Jagmohan’s bulldozers which,
inspired by Sanjay Gandhi, had gone
into overdrive and uprooted thou-
sands. Homes reduced to rubble rep-
resented the demolition of democra-
cy as well as all courts of appeal
against an authoritarian march.

Since then, Mr Jagmohan has
come a long way. He has endeared
himself to arch opponents of the
Emergency such as Mr George Fer-
nandes, who is not only his cabinet
colleague but has also worked with
him during the V P Singh govern-
ment. Mr Fernandes, like other anti-
Emergency crusaders, including
Messrs A B Vajpayee, L K Advani,
Murasoli Maran, are now settled in a
comfortable equation with not only
Mr Jagmohan but other stars of the
period such as Sanjay’s widow
Maneka Gandhi, Mamata Banerjee
and Rangarajan Kumaramangalam.

Twenty-five years after the fateful
night when Bobby was telecast and
JP and other opposition political
leaders arrested to the tuneful play-
ing of Hum tum ek kamre me band
hon, the legacy of the Emergency is
yet to be demolished. Little wonder
that the Vajpayee-led NDA govern-
ment opted for discretion as the bet-
ter part of principle and left it to the
BIJP to ‘celebrate’ the silver jubilee
of the Emergency. Silence is truly
golden. It was a culture of silence
that enabled the imposition of
Emergency and the horrors that
came with it — press censorship,
persecution of political opponents,
denial of the right to life, suspension
of fundamental rights, subversion of
the Constitution, stifling of the judi-
ciary, indiscriminate detention and
torture, forced sterilisation, suppres-
sion of dissent, terrorisation by the
state and its agents and an over-
whelming atmosphere of fear. All in
the cause of Indira Gandhi’s drive
for absolutism. “The nation was on
the move”. People and institutions
were simply run over. Democracy
had been derailed, but the trains
were running on time, for some time.

Looking back, one finds that his-
tory is remembered so that it may be
repeated ~— without making the
same ‘mistakes’. Thus, Mr Jagmo-
han’s demolition drive this time is
different: those evicted will not be
housed in alternative sites as was
done during the Emergency.

By SHASTRI RAMACHANDARAN

The post-1947 generation came of
political age during the Emergency
which raised fears of whether India
too would go the way of other post-
colonial societies, with “excesses” of
democracy leading to a dictatorial
regime. However, the vibrant demo-
cratic pulsations in India’s polity
could not be easily cauterised; and
there was an alert and resolute op-
position to mobilise anti-authoritari-
an sentiments. As a result, the Indian
voter rejected the falsity of the
bread or liberty question. And the
1977 election, called by Indira Gand-
hi to legitimise her rule, upturned
the Emergency, restored fundamen-
tal freedoms and reaffirmed peo-
ple’s conviction in bread and liberty.

Fortunately for India, as then
Army Chief General T N Raina
hinted in one of his less-reported
speeches, the armed forces remain-
ing stoutly apolitical was crucial in
foiling the dynasty’s ambitions to
perpetuate its dictatorship. Unlike
other, candy-chasing heavyweights
in Indira’s cabinet who kow-towed
to Sanjay Gandhi, and even
welcomed his presence and partici-

pation in governmental delibera-
tions, Gen Raina was reported to
have put his foot down against any
extra-constitutional interference in
areas under his charge.

The most instructive lesson of
the Emergency and the failure of
the Janata Party experiment is
that pluralism, constitutional rights,
civil liberties and human rights
are far too valuable to be left'to
politicians to be safeguarded on
our behalf If democracy has
survived in India it is not because of
political parties, but in spite of
them. This is borne out not only by
political developments in the imme-
diate years after the Emergency but
also underscored by conditions
prevalent now. It is important for the
post-Emergency generation, which
has voted in three general elections
— 1996, 1998 and 1999 — to grasp
the import of this lesson. Otherwise,
this generation will fail to see the
dangers that are gathering because
of the many emergencies imposed
on us by a state that is not just
authoritarian in a paternalistic sense

ecreating History in Politics

but venal and repressive as well.
Consider the many emergencies
being lived today The fact that
the Congress party now holds an
appeal for the liberals is recognition
that most other parties are no less
authoritarian and subject to some
sort of internal dictatorship of a
single leader. Such dynastic i
mpositions are not confined to
Laloo Yadav and Bihar. Today’s ex-
tra-constitutional force is not an in-
dulgent prime minister’s pampered
son brutally violating the children of
lesser mothers. Instead, the elected
elite is subject to the dictates of
extra-constitutional forces like the
RSS, Vishwa Hindu Parishad and
Bajrang Dal. The remote control
has become political fashion.
Assumption of the status of a
‘national saviour’, patriotism as a
monopoly business of parties in
office, targeting and alienating
communities which cannot be fitted
into the “mainstream”, fomenting
xenophobia by harping on the
“foreign hand”, destroying institu-
tions through denial of funds and
pressure tactics or suborning them
to be run by guided loyalists,
rewriting history, subverting acade-
mic bodies while re-ordering their
direction and content of work,
defining what is acceptable in the
realm of art and cultural expressions
— all these are projects underway,
pursued with far more ideological
fervour than during the Emergency.
There might be no pre-censorship
today, but the retrograde provisions
of the Information Technology Bill
make a mockery of the right to infor-
mation and uphold the technology
of state control. That IT is an out-
growth of democracy and a technol-
ogy of free expression is recognised
only for putting clamps that will
throttle its liberating potential. Al-
though basic rights have not been
suspended, the scale, intensity and
organised violation of human rights
is much more appalling than the
atrocities inflicted during the Emer-
gency. Even the right to one’s faith is
fraught with danger. Whole commu-
nities are besieged by fear and cut
off from a sense of belonging to the
country. The MISA gave way to
TADA and the lapse of this dracon-
ian law which left judges in search of
their jurisdiction is now sought to be
replaced by an even more monstrous
Prevention of Terrorism Law. And,
of course, the new online mantra is
“the law will take its own course”.
Given the strong arm of the law
and the rule of lawlessness in an
increasingly criminalised political

culture, the emergency is as
permanent as the state.
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1 was opposed to the idea of lﬁergenqy: Gujral

By Smita Gupta
The Times of India News Service

NEW DELHI: “My differences
with Indira
Gandhi  sharp-
ened within a few
minutes of the
Emergency being
i declared,” recalls
§ former  Prime
Minister Inder
Kumar Gujral,
o who was the in-

1.K. Gujral formation  and
broadcasting minister on June 25,
1975.

“We came out of the cabinet
meeting and I had a tiff with Sanjay
Gandhi, who was waiting outside.
The fact was I was unwilling to im-
pose censorship. I could not accept
the Emergency and was opposed to
the idea of an extra-constitutional
authority. Within a day, I was
moved to the Planning Commis-
sion.”

Did he see the Emergency com-
ing? “There was the Navnirman
movement in Gujarat and the
JP- led agitation which was gain-
ing momentum. From January
1975, there were those in the Con-
gress who had begun to talk of a
change of system, saying it was a
farcical democracy. When I look
back, 1 can see things moving in
that direction,” he said, trying to
distance himself from the Emer-
gency. e

“But I had no pegsénal knowl-
edge for though I whs a minister, I
was not an insider. §t was a period
in which Mrs Gandhi was totally
out of her depth — spe didn’t know
how to deal with it. §he was a polit-
ical victim of the coterie around
her and I was at the receiving
end as it was thought that political
challenge could be met through
radio and TV,” reminisced Mr
Gujral, adding, “I sent a note to
Mrs Gandhi, telling her the media

under the best circumstances
was a marginal activity and in a cri-
sis situation more so, and political
problems have to be dealt with po-
litically. She was not happy with
that.”

When asked the reason for ac-
cepting a cabinet-rank post in the
Planning Commission mstead of
quitting the government if his
views on the Emergency were so
strong, the former premier said,
“In those days, it was what
PN. Haksar used to call a gaushala
for those ouf_of tune with the
system.” /4, 1D~

Ask him for‘h\s reaction when
he was offered the ambassador-
ship in Moscow in 1976,
pat came the reply, “I was very hes-
itant because 1 knew it was a
banishment. But I also wanted to
get out of the country.” Fortunate-
ly, he did not have to justify
the Emergency abroad because
the Soviet Union in those

days dealt with Mrs Gandhi direct-
ly through the Russian ambas-
sador.

The former prime minister is
a bit ill at ease reflecting on
this period, and so he moves to
the “positive” things which,
according to him, emerged
from the Emergency. “There
used to be this element in our
elite who would sit in their
drawing rooms and say that
democracy was not meant for
India and that what the country
needed was dandaraj. After
the Emergency, they stopped
saying that. And two, the results
in 1977 demonstrated that the peo-
ple of this country were willing to
put up with the aberrations and
failings of democracy but not com-
promise with the Emergency.
And the political party, which
was the main instrument of the
Emergency, never regained its
initial glory.”
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Sy A 19-manth wait for the return-of democracy
5" In the Emergency jail
‘W UNE 26, 1975, has gone down'as  againit the governmént and reached the  tured in their behaviour. The comditions this enabled me tobe taken at least twice
the blackest dayin the history of In- Vice-Chancellor'soffice. There I delivered. - herewere stricter thanin Delhibut the jail or thrice everyweek to the criminal court in
- dia’s democracy. Onrthat day, for - amd:andbumtﬂ:éeﬂigy.Weanﬂd&e’ was cleaner. The food allowance under Delhi By thistime the jail conditions were
utterly phoney reasons, a state of hundreds of poticemen gatheringaround. I theconditionsof detentionorderwasRs3  slightly relaxed. We started paying for our |
Emergency was declared. On June 12, the knew that T had to be arrested. I advised per day. After a hunger strike, thiSwasin-  OWn newspapers. The Indian Express and
Allahabad High Court had upseated In-  mycolleagues toslip out and continuc the - creased to Rs S perday. Afterprotests,we  The Satesmanstoodoutas honourableex
dira Gandhi by allowing an election peti- protestsandoffered myselffor thearrest. I . were given newspapers t be shared  ceptions. Once back in the Dethijail, 13 of
| tionagainst her. The legitimacy of her con- was taken to the Civil Lines police station - among us. These were hardly of anyuse . us were housed in five small rooms of
tinuarice in power was questioned, The ~ where 1heard that the Emergency had since they were totally censored and car ~ Ward No. 1. Thisward had a large garden
eveningof June 25 witnessed Jayaprakash  ~ been proclaimed and- the newspapers - tied columnseulogising the government. andwe planted saplings of roses. We hada
arayan addressing a marimoth crowd in were subjectedtocensorship. Massarrests " There was a syoophantic buildup of regular badminton court and played fora
Delhi. He had called for asatyagrahafrom - - were going on allgverthe . , ' both Indira Gandhi and her . few hours every day. In Ward No. 2 where
the next day. Indira Gandhi, pushed toa - country. Adetentionorder son’ Sanjay. The govern- " there were about 200 detenus, we had a
corner, decided to strike back. At mid- * wasservedonmeandiwas - - | ment had annouriced a 20- large volleyball court and played matches.
night, she proclaimed a state of internal takentothe Tikarjall. = . pointeconamicprogramume - The jail s a state of mind. If you allow
Emergency. © . Conditions in the jail - andSanjayadded fivepoints  yourself to be unduly worried and dis-
Thad returned home in the late hours ' were pathetic. The wards - toit. The great M. E Hus- turbed, there is a danger of your morale
of June 25 after attending the rally. There  were not equipped to take - .. sain painted Indira Gandhi - - collapsing. But if you retain the strength of
wasaknockatthe door around 2a.m. The . - theload. Newspaperswere - as Durga. Yamini Krishna- - "your conviction, it canbecome a challeng-
police had come to arrest me. My father, a not permitted. For the first : murthy performed a dance, - -ingperiod. R o
practising lawyer, demanded tobe shown few days the source of in-  FZ=225 * tothe tune'of the 20-point - Months passed by and we were not -
- my detention ordet. None existed. He got \.'fOnhation'was limited to ~ |, ARUN JNTLEY ¢ and some reli- . sure how long the detention would last.
.into an argument with the police while - the new detenus whokept = . - —— .. gious leaders talked of the  Periodically, our detention orders would
concealing my presénce in the house. The Nk rrd ™y oo o a4 beextended. One of the saddest days in
police whisked him away, only to release, NOt one pollce Ofﬁcgl s,tOOd Upagal"St . jail was when the Supreme Court pro-
him a few hourslater. Lused thfis alterca- - N PP _ N ~ 3 : . nounced the judgment in the preventive
tion to,mpefxom&ﬁhouseandgqtoa - regi St'ation Of fraudulentFleand ;not OI‘IQ detention wse,}xﬂdingagietenﬁonordcr
frend Ivngnearty forshetec Imacete- - district magistrate refused to lssue a, non-justiciable. .
tic phone calls which rgvealed that arrests . S L N L _On'January 18, 1977, the radio in-
yercgongonalloverthecounty.Wegot - detention order without valid grounds formed us that Indira Gandhi was to ad-
on to a two-wheeler scooter to findout  ___ i SR L - dress the nation. She announced
what was happening. There were raids at Lo R S - © . elections Therewas adebate onwhe
thehouses of prominentleaders and polit- pouringin. After about 10days, thejaillsu- ~ programme as the 19th chapter of the the elections should be contested or boy-
ical party offices: On Bahadur Shah Zafar rintendent arrived in the ward and an- - Bhagwad Gita. One of India’s fallest citi-  cotted. The overwhelming view was that
Marg, the electricity supply had been cut ‘noinced alistof aboiit 20names. Wewere - zens, Acharya Vinoba Bhave, hailed the . they should be contested and used as an
off at the newspaper offices, Many senior asked to assenble in the jall officealong  Emergency as Anushashan Parva, afesti- occasion t0 campaign against the Emer-
jeaderswere held in New Delhi and taken with our baggage. Late in the evening,we  valof discipline. ‘ E _ - gency.Overthenetfewdays,anumber of
to detention centres in Haryana, then ~ weretakentothe Ambalajail - Besideés the detention orders, false  uswerereleased. ‘ '
ruledbyBansiLalwithanironhand. *The detenus were 2 mix.of political ~ prosecutionswere filed under the Defence . Myrelease order came on January 25,
| Wewereyoungstudents full of ideal- ~ workers mostly from the Jan'Sangh, the ~ of India Rulés. Not one policeofficer 1977, almost 19 months after my arrest.
ism. I got together a few student activists. RSS and the ABVP and some from the- stood up to resist the registration of fraud- Bag in hand, I stopped a taxi outside the
Among them were Vijay Goel, now an old Congress andvarioussocialist factions.  ulent FIRs. Not one district magistrate.  jail and reached my residence. When I ar-
MP from Delhi, and Rajat Sharma, nowa There were some activists of the Naxalite stood up to say that he would notissue a rived home; it was a happy coincidence
well-known TV personality. Weorganised . movement, Ananda Marg and Jamat-e- detention order under Maintenance ofIn- that my mother was present and, in the
a large gfoup of students.and youth ac- . Tslami. Political differences did not prevent ternal Security Act inthe absence of legiti- regular course, had organised a kirtan. We
tivistsinthe Dethi Universitycampus. The * bonhomie amongst the detenus. The fate grounds fordetention. . were unsure howlong this freedomwould
crowd-had swelled to.a few hundreds. . Ananda Margis would dance in one cor- - Seven cases were filed against me: Iast,()wemecampaignstanedandthe
Goel, with his customary enthusiasm, hur-  ner to'the tune of Baba Ndam Kewdlam ~ These provedablessingindisguiseasthad - rmass Upsurge against the Emergency was
tiedly prepared Afi effigy of the govern- and repeated the sentence in-different tobe transferred from Ambalato Dethito - visible, I had not the slighitest doubt that
ment, Weorganisedthe firstand, perhaps, . thythmic modes several fimes. The ac  stand trial. No trial ever took place and,  theworstfor Indiandefmocracy was over. -
the only protest of the day. We marched - - tivists of Jamat-c-Ifami were all compnit- ~ when the government at the Centre -t '
from college to college shouting slogans tedtothgirideologhlphilosophybutwl— . changed, the cases were withdrawn. But  Thewriterisa Unign ninister
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NLY IN theory do anniversarkgs

set into motion exercises

meaningful reflection. More of-

ten than not they provide occa-
sions for the re-manufacturing of instant
history, for producing hagiographies, for
re-enacting forgotten glories. It is thus not
inconceivable that the 25th anniversary of
the declaration of the Emergency too will
result in a process of vociferous extolling
and castigation, all the while asserting that
the ‘dark episode’ cannot recur.

The BJP, prime constituent of the ruling
NDA, has already declared its intention to
launch a nationwide pedagogical exercise
to remind those who might have forgotten,
even more those born subsequently, of the
insidious role of the then ruling party,
Congress(l), in particular of its key func-
tionaries, the late (and unlamented) Indira
and Sanjay Gandhi. They have wisely de-
sisted from targeting Ms. Sonia Gandhi,
the rationale being that she was then a
mere bahu. What is more likely is that this
course of action would inevitably focus at-
tention on the other, at that stage the more
dominant, bahu who is now an ally.

Equally, while there may be some talk
about the heroics of a George Fernandes,
there is some lack of clarity about their
once-favourite Scarlet Pimpernel, Mr.
Subramaniam Swamy. There is, of course,
the additional complication of explaining
the presence of Mr. Jagmohan, best re-
membered for his enthusiastic (and bru-
tal) drive to cleanse the capital of the
eyesores, an enthusiasm that he seems
loathe to give up.

While the BJP exercise, as also those of
other actors/parties such as the Congress
(1), the Left Front, and the many socialist
offshoots, is likely to be riven with contra-
dictions though probably providing comic
relief, we as citizens are unlikely to be any
the wiser about the deeper reasons behind
the dark chapter. It remains a tragic testi-
mony to the quality of our political analy-
sis that even a quarter century later we
have no authoritative tract on the Emer-
gency, barring, of course, the now-forgot-
ten Shah Commission Report.

What we do have, and these are being
rapidly resuscitated, are a few first person
accounts and prison memoirs — those by
the Horyé Mini&;ter, Mr. L. K. Advani, the

Refusing to learn

Harsh Sqlii

Not only are many of the dramatis personae (of the
Emergency) still strutting around the political stage in
much the same way they did earlier, the culture of
demanding conformity remains as deeply entrenched.

journalist, Mr. Kuldip Nayar, the evocative
tract by the social activist, Ms. Primila Le-
wis, to name a few. Even the eagerly-await-
ed memoir of Mr. P.N. Dhar, at that stage
Secretary to the Prime Minister, reads
more as an exercise of self-redemption
than a credible explanation of either the
imposition of the Emergency or how it was
run or managed.

More popular, at least in the late Seven-
ties, were psychological accounts fore-
grounding the personality of Indira
Gandhi. That the lady, having been elevat-
ed 1o the status of uncrowned Empress af-
ter Garibi Hatao and Bangladesh, was
unwilling to relinquish power when faced
with a movement questioning her legiti-
macy. That she was a lonely, insecure
woman, unwilling to trust even her closest
advisors. Or painting her as an over-in-
dulgent mother giving in to the undemo-
cratic and authoritarian projects of her
son. Additionally, they highlighted the dy-
nastic ambitions of the Nehru family.

Finally, we had what one might charac-
terise as the political economy accounts.
From Mohit Sen, the one unapologetic de-
fender of the Emergency, to P.N. Dhar now
are those who saw the Emergency as a de-
fensive reaction to the machinations of
right-wing forces out to derail the Indian
socialist project. Others deployed sophisti-
cated class analysis to read into the Emer-
gency the strategic manoeuvres of
monopoly capital to crush the working
class and peasant movements.

What none of the above explains is the
relative ecase with which the Emergency
was imposed, and why, despite many
thousands thrown behind bars, most citi-
zens quietly accepted the suspension of
the Constitution and fundamental rights.
If anything, and this seems clearer in retro-
spect, the Emergency did not represent a
moral crisis for the nation. No members of
the bureaucracy resigned; nor did any of
our hallowed judges. The Supreme Court
actually held the Emergency constitution-

al. The middle class, in general, welcomed
the establishment of order — trains run-
ning on time, queues at bus stops, full and
timely attendance in offices, relatively
prompt redress of complaints about
breakdowns in power supply or telephone.
Only partly can this widespread acquies-
cence be explained by fear — of being im-
prisoned or thrown out of jobs. Even
conventional sites of dissidence — college
and university campuses -— were in the
main silent. There was relief that classes
were being held and examination results
came out in time.

Almost every ‘repugnant’ act that we
witnessed through the Emergency months
had been experienced before, and since.
The border States of the Northeast and
Jammu and Kashmir had been kept in a
state of undeclared Emergency for long.
Few recollect that the Armed Forces Spe-
cial Powers Act was promuigated during
Jawaharlal Nehru’s tenure without discus-
sion in Parliament. Closer to the actual
event, the crackdown on the Naxalites or
the brutal suppression of the Railway
Strike (1974) had provided indication of
the state resolve to dispense with demo-
cratic niceties.

Had the Emergency represented a moral
crisis, a political watershed, it should have
had some impact on our political-institu-
tional culture, at least among those who
claim a record of opposition and are still
politically engaged. From Mr. Laloo Ya-
dav's RJD to Mr. Karunanidhi's DMK, the
various Akali Dals to the octogenarian CPI
(M) what is notable is the lack of internal
democracy. The choice remains what it
was — comply or depart. The tragedy is
that what is true of political parties has
infected most NGO formations, today her-
alded as the mainstay of modern civil so-
ciety. What continues to surprise most is
the ease with which the Emergency came
to a close. And while there are explana-
tions galore about her defeat (all of post
facto), her reasons for holding elections re-

-

q/

main shrouded in mystery. Cven those
who castigate her authoritarian streak at
this stage invest her with a love for demo-
cratic norms. For here we do know that the
ruling cabal did oppose elections, at least
till the ‘gains’ of the Emergency had been
consolidated. Did Indira Gandhi lose the
elections primarily because of the excesses
— family planning, slum clearance, or was
it that the common citizen felt deeply hu-
miliated by the denial of voice and choice.
And once provided the opportunity, re-
sponded by voting out those held respon-
sible. Whatever the reason, coliective ire
was rather short-lived. In less than three
years, Indira Gandhi and the Congress(l)
returned to power. So did the idea of the
Emergency really disturb us?

Not only are many of the dramatis per-
sonae still strutting around the political
stage in much the same way they did earli-
er, the culture of demanding conformity
remains as deeply entrenched. Not for us
the maxim, let a thousand flowers bloom.
Despite seeming diversity and multiplicity
of forums, effective public debate on is-
sues of concern is rare, often following
pre-set patterns. Even as momentous a de-
cision as going overtly nuclear won over-
whelming approval from a citizenry fed on
the revival of national glory. This is under-
standable. What is less so is the chorus of
conformity from those -— scientists and
defence experts — who are expected to
kriow better.

The sociologist, Mr. Shiv Visvanathan,
has coined the evocative metaphor of a
‘floating emergency’, small and decentral-
ised acts of denial and despotism that hold
the common citizens down. This, in fact, is
the one institutionalised innovation
post-1975. Our rulers have understood
that small and everyday acts of displace-
ment, uprooting over time millions, do not
make news. A Sardar Sarovar dam does.

In the absence of a vibrant movement
for transparency in governance, in acquir-
ing the wherewithal for fixing accountabil-
ity, it is unlikely that we will ever
experience the needed changes in rules
and procedures that convert citizens into
supplicants. This, however, does not con-
stitute the agenda for our political partics.
And we wonder why the anniversary of the
Emergency will go unsung?
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FROM R. VENKATARAMAN

New Delhi, April 22: The com-
mission looking into the Constitu-
tion today set up nine sub-commit-
tees to deal with subjects of re-
view.

Panel spokesman Justice B.P.
Jeevan Reddy said that while
“fixed tenure of the Lok Sabha” is
not a specific subject of review, a
discussion on it “might come up”
once members pick up the issue
for debate.

“We certainly will go into the
aspects of political stability and
good governance,” he said, indi-
cating that the commission would
discuss “ways and means” to en-
sure stability.

“Executive renders account-
ability to Parliament on day to
day basis and a fixed term isnot a
necessary ingredient of the parlia-
mentary system. However, the
issue may come up for discus-
sion,” Justice Reddy said after the
commission’s second meeting.

Justice Reddy said question-
naires inviting suggestions wou-
1d be distributed among the pub-
lic, but the parliamentary system
of governance and the basic featu-
res of the Constitution will not be
tampered with. “Parliamentary
democracy, basic structure of the
Constitution and rights of mino-
rities, Scheduled Castes, Schedul-
ed Tribes and Other Backward Cl-
asses are non-negotiable,” he said.

“These areas will in no way be
curtailed or diluted. Efforts will
rather be made to strengthen
them.”

Justice Reddy is the member
in charge of subjects dealing with

strengthe(rllfng stitutions of
parliamentary ddmocracy, work-
ing of the legislature, executive
and judiciary, their accountabili-
ty and “exploring the possibilities
of stability within the discipline
of parliamentary democracy”.

Subhash Chandra Kashyap,
former secretary-general of the
Lok Sabha, is in charge of elec-
toral reforms and Justice K. Pun- |
nayya will look into socio-eco-
nomic development and removal
of poverty.

Former attorney-general K.
Parasaran has been entrusted
with literacy, employment and so-
cial security while Justice R.S.
Sarkaria, who heads a one-man
commission on Centre-state rela-
tions, has been given a similar
task.

The ouly political representa-
tive, former Speaker P.A. Sang-
ma, will study “decentralisation,
devolution of powers and
strengthening of panchayati raj
institutions”.

Attorney-general Soli J.
Sorabjee will handle subjects
like fundamental rights and
media personality C.R. Irani has
been given charge of fundamental
duties. Social worker Sumitra
Kulkarni will ook into enforce-
ment of directive principles of
state policy.

The commission will hold its
next meeting on May 16. Experts
from outside the commission also
have been drafted. Justice V.R. \
Krishna Iyer will chair the com- ‘
mittee on fundamental rights and
Justice O.Chennappa Reddy will
preside over the panel on direc-
tive principles of state policy.
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t would be an exdggera-

tion to say that my tele-

phone did not stop ringing

last week. But I received a
number of calls from newspa-
pers, magazines and television
channels, asking me for my
reminiscences of the Emer-
gency for the special features
they had been preparing to mark
its twenty-fifth year. One corre-
spondent even helpfully said:
“We want someone to give
Indira Gandhi’s side of the
story.” They found me unforth-
coming. '

But, writing this on 25 June, |
cannot help reliving some of my
experiences of those very try-
ing, even grim, days. I recall the
remark of Professor P.N. Dhar
at the end of the meeting of the
Cabinet which endorsed the
Emergency declaration. He and
1 and the Cabinet Secretary
were the only three officials
present. When the ministers and
the Cabinet Secretary had left
the room and the rays of the
morning sun’ were just lighting
up the sky, Professor Dhar said
to me: “Do you realise that we
have been party to an evil act””
(I mentioned this a couple of
months ago in this column
while reviewing Professor
Dhar’s memoirs.)

Many things that we heard in
the year and a half that followed
were indeed painful. But I was
also convinced at that time, and
I hold to that view even now (I
am not one of those post-retire-
ment radicals who disown ail
that they did while in service),
that if Indira Gandhi had thrown
in the towel at that point of time,
it would have greatly weakened
the Indian state. Yes, the Emer-
gency did damage our democra-
tic roots badly but the state had
been saved from a very grave
challenge. And it had all been
done within the framework of
the Constitution.

Our national tradition has
given the world a new weapon
of political action, namely
Satyagraha. For every weapon
system, sooner or later, a
counter is developed. But we
have not evolved any safeguard
or remedy against the harm
resulting from a perverse use of
the weapon of Satyagraha.

Some of the leaders of the pre-
sent ruling -alliance have
anriounced that we should
undertake a systematic pro-
gramme for strengthening the
country’s democratic backbone
so that it becomes impossible
for anyone to declare an Emer-
gency again. This will involve
an earnest attempt to rule out
the launching of Satyagrahas to
force any government to resign
before the end of its elected
term. Until 1975, when Emer-
gency was proclaimed, the Cen-
tral government had been the
monopoly of the Congress
party. Now other parties have
also had direct experience of
- what it means to run a national
government. They have begun
appreciating the importance of

Yes, the Emergency did damage our democratic roots badly but the state had been saved from a

very grave challenge. And it bad all been done within the framework of the Constitution’

the Central government having
a longer tenure, unabbreviated
by forms of direct action. At
any rate, by imposing the Emer-
gency in 1975, Indira Gandhi
has herself ensured that the
expedient will not be easily
resorted to again.

For one thing, nobody else
will have the reckless daring.
Secondly, it is unlikely that
there will be a convergence of a
political challenge by the Oppo-
sition and a legal challenge of
the prime minister’s election —
it i$ this convergence that pro-
vided the main motive force for
finding a desperate remedy.
There are many = second-
guessers who have put forward
the theory that if Mrs Gandhi
had only temporarily stepped

He (P.N. Dhar) and I
and the Cabinet
Secretary were the
only three officials
present. When the
ministers and the
Cabinet Secretary had
left the room and the
rays of the morning
sun were just lighting
up the sky, Professor
Dhar said to me: ‘Do
you realise that we
have been party to an
evil act?” Many things
that we heard in the
year and a half that
followed were indeed
painful. But I was also
convinced at that time,
and I hold to that view
even now that if Indira
Gandhi had thrown in
the towel at that point
of time, it would have
greatly weakened the
Indian state

down and handed over the reins
to someone else, like Jagjivan
Ram, she could have bounced
back once the Supreme Court
had upheld her election petition.
But she knew her Congress and
her colleagues and the game of
politics too well to believe that
that could happen. And she had
her mental reservations about
the ways of law courts. She was
also aware of the intensive
interest that quite a few foreign
powers took in political goings-
on in our country. It may be
fashionable for editorial writers
to laugh at her references to the

Foreign Hand. But security pro--

fessionals would not be so dis-
missive. There is reason to
believe that the Emergepcy
would have been shortef in

Sheikh Muyjib ha
place.

nd a further reason why
the  Emergency  is
unlikely to be repeated.

‘The most distressing feature of
the Emergency was the Emer-

gence — the emergence of San-
jay Gandhi. During the weeks
of legal waffle following the
Allahabad High Court judgment
and the political tensions build-
ing up over the Jaya Prakash
Narayan = movement, Indira
Gandhi seemed to think that it
was only her son Sanjay who
seemed to be clear that she
should stand firm. And when
Siddhartha Shankar Ray came
out- with the suggestion that
Article 352 should be invoked
and internal emergency pro-
claimed, Sanjay jumped on the
idea and acted with lightning
speed. It was he who put togeth-
er his own Unthink Tank and
drew up lists of who should be
hauled away to jail. (One cannot

“be sure that the prime minister

had seen the full list.) It was he
who had instructed that power
supply to newspaper offices be
cut. I remember how impervi-
ous he was to the mother’s sug-
gestion that the decision be
reconsidered. Many months bad
to pass before Indira Gandhi
was heard to say: “Sanjay, you
do not understand these things.”

But in the first year or so of the
Emergency the main switch was
in his hands. Extra-constitution-
al maybe but his was the author-
ity. Central ministers, chief
ministers, and many senior offi-
cials dealt directly with him.
The Prime Minister’s Secretari-
at and even the Cabinet became
withered limbs looking afier
humdrum administrative and
economic  matters,  greatly
diminished in their political
clout.

It is amusing now to recall a
reply which Indira Gandhi had
given in the first few months of
her prime ministership to the
question what would have hap-
pened if she had been Jawahar-
lal Nehru’s son instead of his
daughter. “I would have been a

A further reason
why the Emergency is
unlikely to be
repeated. The most
distressing feature of

the Emergency was the .

Emergence — the
emergence of Sanjay
Gandhi... It was he
who put together his
own Unthink Tank
and drew up lists of
who should be hauled
~away to jail. (One
cannot be sure that the
Prime Minister had
seen the full list.) It

- was he who had
instructed that power
supply to newspaper

offices be cut. 1
remember how
impervious he was to
the mother’s
suggestion that the
decision be
reconsidered

big embarrassment to him,” she
had replied. A son had to eamn
his living and whatever he did
might create a problem for the
parent whereas a daughter had
no such compulsion. In San-
jay’s case she forgot this very
valuable insight. He had to do
something to earn his liveli-
hood. When he said he would
build a car the mother thought
he was entitled to every help
that he expected. Step by step
this led to many developments
within government and the
party. The glory of the
Bangladesh . victory quickly
faded. Jaya Prakash Narayan
was able to portray her as the
Mother of Corruption. For it
was not only Sanjay that she
protected but also persons like
Lalit Narayan Mishra.- ,

Jaya Prakash and Indira. What
unusyal adversaries they were!
There was always a feeling on
his part that she should have
consulted him more, treated him
like a father confessor, and
given more importance to the
ethics of politics than to the
power aspect. Her attitude
towards him was that he was a
person who had let down her
father. And also a person who
kept most dubious company —
now Ayub Khan, at some other
time the luminaries of the Con-
gress for Cultural Freedom, and
finally the Jan Sangh. If the two
had not been sparring partners,
the Emergency would not have
happened.

‘ good part of the political
leadership of our coun-

A try during the last centu-
ry. has come from five major
movements — the Bengal Parti-
tion protest of '1905-1911, the
Non-Cooperation movement of
the early twenties, the Civil Dis-
obedience movement of the
early thirties, the Quit India
movement of 1942, and the JP
movement in the early and mid
Seventies. What remains inex-
plicable is how, with all her
political deftness, Indira Gandhi
did not practise Divide and Rule
among her opponents but gave
them enough oppeortunities: to
form an alliance by throwing
them together in the same jails.
Many people think that Indira
Gandhi was so taken in by Intel-
ligence reports of mass support
for her that she decided to call
for elections. 1 am not so sure.
Watching her from near I was
convinced that she was tired of
being called the Rani of Emer-
Jhansi and wanted to absolve
her guilt through the Gangetic
bath of elections. And when
Jagjivan Ram and H.N.
Bahuguna bolted from the Con-
gress she knew that victory was
very chancy. But even she was

- not prepared for.the. sheer inep-

titude of the Janata géVemment.
She knew it was an uneasy
alliance but she didn’t expect
them to make themselves into
clowns that quickly. '

Another quirk of fate: How
many among those who were
arrested on 25 or 26 June 1975
would have imagined that the
young man responsible for their
loss of freedom would have lost
his life within five years — in
fact, two days short of five
years?

H.Y. SHARADA PRASAD was
formerly an advisor to the
Prime Minister of India




Shah plaps ,Midna%

HT Correspondent ({ Lwh_

Calcutta, April 28

T
OVERNOR VIREN Sha-
Gh’s decision to visit the dis-
tricts of Midnapore and
Hooghly on May 3 and 6 has
caught the leaders of the Left
Front on the wrong foot in the
State. But the Opposition parties
— the Trinamool
Congress, the BJP
and the Congress
— have welcomed
the Governor’s
decision.

In the last cou-
ple of months, the
intense  rivalry
between the
CPI(M) and the
Trinamool
Congress-BIP
combine in
Midnapore and
Hooghly has set
ablaze hundreds
of houses and
killed many more.
In fact, Keshpur
and Garbeta in
Midnapore and
Goghat,
Arambagh  and
Khanakhul in
Hooghly have wit-
nessed the worst
kind of political violence in recent
times.

“We have repeatedly requested
the Governor to personally go
there and take stock of the situa-
tion. We are glad that he has
responded favourably. We will pre-

sent a memorandum to him in .

Midnapore to give him the details
of the CPI(M) atrocities on our
pattymen,” said senior Trinamool
leader Pankaj Banerjee.

“He has taken the right step. His
decision proves that he is not satis-
fied with the State and the district
administration,” added WBPCC
vice-president Pradip Bhatta-
charya.

He pointed out that Viren Shah’s
visit to trouble-torn districts of
~ Midnapore and Hooghly will set a
precedent in Bengal. “During the
President’s Rule here in 1969,
Governor ~ Dhawan ~ visited

” Burdwan after the brutal murder

‘of the Sain family. But with a
democratically elected Govern-
ment in power in Bengal now, the
Governor’s visit will raise doubts
about the ability of the Left Front
Government to check violence
here,” he added.

State BJP president Ashim
Ghosh, too, welcomed the

Governor Viren Shah will tour Midnapore and Hooghly on May 5 and
6. The districts have been wracked by political violence. Photo: HT

Governor’s decision.

“The Governor has the right to
be informed about the develop-
ments in the State. Constitution
provides that clause. But in spite of
repeated persuasion and intima-
tion, the Left Front Government
has failed to check the violence in
the two districts. So the Governor
has rightfully taken the matter in
his own hands. This is very encout-
aging for the people of Bengal,” he
said.

“We hope that the Governor will
play a meaningful role to bring
sanity back -in the police and
administration.

“We also demand a White Paper
on the law and order situation in
Bengal be brought out by the State
Government immediately,” added™
BIP vice-president Muzzaffar
Khan. '

While the CPI(M) kept mum

eft sulks, Trinamool claps as

1 J [}
V\f\/t»
ovkr the issue and waited for Chief
ihister Jyoti Basu to return from
elhi, other Left Front leaders
pressed unhappiness about the
velopment.
enior Left leaders pointed oyt _
that the Governor should have di
cussed the matter with the Chie
Minister and  Deputy Chief )
Minister Buddhadev Bhattacharya
before embark- |
ing on such a |
fact-finding mis- |.
sion. :

“This could be 9,
a political move |,
to show that the |
State Govern-
ment is inept in
handling the cri-
sis. This will def-
initely send
wrong signals
about the State
. Government to
the Centre as
well as to the
people of
Bengal,”  said
CPI State secre-
tary Manju
Majumdar.

Forward Bloc
State secretary
Ashok  Ghosh
said that the
Governor being
the constitutional head of the State
has the right to visit any place he
likes, but if he is trying to probe the
law and order situation, it will not
help matters. “If he is really inter-
ested in restoring sanity, he should
hold meetings with the Chief
Minister and his deputy,” he
urged.

“If he goes to the districts with-
out taking consent from the focal
and State administration, then
there is ample scope for us to
doubt his intentions,” said RSP

State secretary  Debabrata
Bandopadhyay. “At least, he
should consult  Buddhadev

Bhatttacharya since he is also the
State Home Minister.” According

to Raj Bhavan sources, apart from

meeting the administration, Vit
Shah will meet “public dele;
during his visit to Midnapdte and
Chinsurah in Hooghly,
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New Governors
for Haryana,
o Tripura v®
9

By Vinay Kumar \Z\

|

NEW DELHI, JUNE 13. The Vajpa}ee
Government has cleared the
names of Mr. Parmanand and ILt-
General (Retd). V.R. Raghavan for
appointment as Governors of Ha-
ryana and Tripura. The present
incumbent in Meghalaya, Mr.
M.M. Jacob, has been retained for
a second term, it is learnt.

The ‘three names have been
sent to Rashtrapati Bhavan. The
present incumbents — Mr. Maha-
vir Prasad in Haryana, Prof. Sidd-
heshwar Prasad in Tripura and
Mr. Jacob — are completing their
terms between June 13 and 18.

The Union Home Ministry initi-
ated the selection process a
month ago. While Mr. Parma-
nand, Speaker of the Jammu and
Kashmir Assembly during Syed
Mir Qasim's regime, is a senior
BJP leader, Lt-General Raghavan,
a former Director-General of Mil-
itary Operations, is a defence ana-
lyst and expert on security affairs.
Highly-placed sources said his
name was cleared keeping in
mind the situation in Tripura
where there is a sudden spurt in
ethnic strife, militancy, abduc-
tions and killings. Two other Gov-
ernors in the Northeast — Lt-Gen.
(Retd.) S.K. Sinha in Assam and
Mr. Ved Marwah, a former IPS of-
ficer in Manipur — also have sim-
ilar backgrounds.

The handling of a politically-
delicate and unstable situation in
Meghalaya by Mr. Jacob appears
to have weighed in his favour.
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of constitutio
says Sonia’\
6& By Prakash Joshi and
T Ramu Bhagwat

N

imes of India News Service

PUR: Congress president
Sottia Gandhi on Friday declared
total non-cooperation by her
party in the proposed constitution
review by the BJP-led govern-
ment at the Centre. “The
Congress has nothing to do with
the review and in no circum-
stances will it allow the NDA gov-
ernment to tamper with a sacred
constitution,” she said.

Addressing a mammoth ‘Save
the constitution’ rally here on the
109th birthday anniversary of B.R.
Ambedkar, Ms Gandhi said the
move to review the constitution
was nothing but a dangerous con-
spiracy by the BJP-led NDA to do
away with a democratic and secu-
lar structure.

Paying glowing tributes to Dr
Ambedkar, she said, “India has a
unique constitution drafted by
very eminent persons, which has
not failed any of our require-
ments. But the BJP-led govern-
ment, which has no mandate to
take such vital decisions, is
attempting the review to fuifil the
RSS’s fundamentalist agenda.”

Ms Gandhi aonounced a
nationwide agitation to expose
“the ulterior designs” of the RSS.
“We will go to every nook and
corner of the country to tell peo-
ple about the BJP’s motive behind
the review move,” she said.

Launching a scathing attack on
the RSS, which has its headquar-
ters here, she asked, “How could
an outfit which has refused to
unfurl the tricolour at its offices
on Independence day, claim to be
patriotic?

“The BIP is a puppet in the
hands of the RSS. That explains
why neither Prime Minister Atal
Behari Vajpayee nor any of his
colleagues has even whispered a
protest when the RSS chief gave
the call for scrapping the constitu-
tion,” she remarked.

“India has been able to safe-
guard its secular spirit and social
equality thanks to the constitution
and its inherent strengths,” she
said. Quoting Dr Ambedkar, Ms
Gandhi said, “A weak constitution
can serve the purpose if it falls
into the hands of good people. But
the best of constitutions will prove
disastrous if implemented badly.”

Ms Gandhi, who visited
Deekshabhoomi before peaching
the rally venue, concidded her
speech, perhaps
longest, in Hindi.

THE TIMES OF INDIA
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Ambedkar day: BJP, Cong

slug it out over Constitution

HT Correspondents HG \ \g\
New Delhi, April 14
LI
HE CONGRESS and the Bharatiya
Janata Party today used the 109th Birth
Anniversary of B.R. Ambedkar for a
bare-knuckled slugfest over the Constitution
being reviewed.

"It is a conspiracy by them to deprive the poor,
the Dalits and other backward classes of all
then 'benefits given to them by the
Constitution," thundered Congress president
Sonia Gandhi at a public meeting organised by
the SC/ST Backward Classes Cell of the party at
Talkatora Stadium here this morning. "We will
not allow them to succeed,” she added, sparking
off a thunderous applause.

Barely four hours Jater and a scant 3-km away
as the crow flies, BJP general secretary M.
Venkaiah Naidu released a "Fact Sheet” at the
party headquarters on Ashoka Road. "The
daughter-in-law should read the speeches of her
mother-in-law before taking false propaganda
to absurd lengths," Mr Naidu announced in his
trademark acerbic style.

The document, "Let Facts Speak for
Themselves', says the Constitution was amend-
ed 69 times when the Congress was in power, of
which 58 were when a member of the Nehru-
Gandhi family was Prime Minister. Indira
Gandhi alone amended the Constitution 32
times.

Clearly, the BJP is taking the Congress's
attempt to project the Constitution review as

Prime Minister Vajpayee welcoming Sonia
Gandhi at an Ambedkar anniversary function
in Parliament on Friday. Photo: Ajay Aggarwal

"disrespect to Dr Ambedkar, as a part of the
BIP's hidden agenda to alter its basic features
and replace the system of parliamentary democ-
racy with a presidential system of government."

The tone and content of Mrs Sonia Gandhi
speech at Talkatora Stadium was set in her

THE HINDUSTAK TS

opening lines. "We are not here," she said, "just
to pay homage to Babasahib, but also to ensure
that the Constitution that he, along with other
leaders, gave us is not tampered with’. It was a
sentiment she was to €cho at her "Save the
Constitution Day" speéch in Nagpur later in the
day.

But in an attempt to take the wind out of the
Congress's claim to being the true custodians of
the Dalit icon's legacy, the BJP is to get hun-
dreds of its party workers to fan out to Dalit
bastis throughout the country with the "fact
sheet" as a weapon.

The thrust of the BJP document is:

o The Congress had altered the basic struc-
ture of the Constitution when the Lok Sabha
adopted the 40th amendment in three hours to
invalidate retroactively the ruling of Allahabad
High Court that disqualified Indira Gandhi.
The Rajya Sabha did it in one hour. This was
ratified by Congress-led legislatures the next
day.

e The Congress effected the first amendment
within 17 months of the Constitution coming
into force in 1950. Jawaharlal Nehru headed a
sub-committee of the Congress Working
Commiittee in April 1954 to "study the question
of changes” in the Constitution.

« The Congress set up a panel under Swaran
Singh to ‘'thoroughly re-examine” the
Constitution. H:R. Gokhale, the Law Minister
during the Emergency, held that a few amend-
gents would ngéd do,;u’tﬂ g:t;f:he whole

onstitution needed to ¥e lookpd a %
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Nm\, BJP slam Congress
¥« on statute review

By Our clah Correspondent

NEW DELHI, APRIL 16. On the eve of the second half of
the budget session, the National Democratic Alli-
ance (NDA) and the BJP slammed the Congress(I) for
what they termed “malicious and reckless propa-
ganda” against the Government on the Constitution
Review Commission.

While the political resolution adopted by the BJP
devoted some space to counter the Congress(l) argu-
ments against the Constitution Review Commission,
a meeting of the NDA leaders at the residence of the
Prime Minister, Mr. A.B. Vajpayee, denounced the
Congress(l) for misleading the country on the facts
of the case.

The NDA convener and Defence Minister, Mr. Ge-
orge Fernandes, who briefed correspondents on the
outcome of the leaders’ meeting, categorically ruled
out reconsidering the Government decision on the
Review Commission.

The four-page political resolution adopted by the
national executive of the BJP at the end of its two-
day session contained a no-holds-barred attack on
the Congress(]) leadership and a warning to the Vaj-
payee Government not to be complacent about the
possibility of another conspiracy by the Congress(l)
and Communists to topple the Government.

“Every attempt by our adversaries to put us down
has only resulted in the BJP growing from strength to
strength. Those who sought to isolate us in Indian
politics have themselves been isclated. The BJP, on
the other hand, has broken the shackles of isolation

to win new allies representing practically every re-

gion of the country and every section of our diverse/’

society,” the resolution noted.

Referring to the recent Assembly elections, the res-
olution said the example of Bihar has clearly shown
that dissensions within the NDA has cost the alliance
dearly. “Let the Bihar experience remind us of the
cardinal importance of a harmonious relationship
between the NDA partners.”

Economic policies endorsed

The economic resolution fully endorsed the pol-
icies and programmes of the Vajpayee Government
in the economic sphere and staunchly defended the
recent price hikes and subsidy cuts. The national
executive called upon other parties and people to
appreciate the compulsions which have forced the
Government to resort to price hikes.

The executive also set the deadline of June for the
election of new party president as the térm of the
present incumbent, Mr. Kushabahu Thakre, is to end
in the last week of May. It was clarified at the exec-
utive that the changes brought about in the party
constitution stipulating a term of three years for the
president from the lowest to the highest level would
be applicable with prospective effect.

It would mean there would no bar on the present
party president in running for a fresh term. Indica-
tions are Mr. Thakre is not inclined to continue for
another term in view of his fragile health. A clear
picture on the BJP president is expected to emerge
only next month.
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~Review pahel
nvites public

send suggestions by 31 July.

site is: Attp: / /nerwe.nic.in.

— SNS

THE STATESMAN
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\
[ suggestlclr&s 1.

NEW DELHI, June 16. — The
National Commission on Rev-
iew of the Working of the Con-
stitution has invited people to

The suggestions may be
addressed to the Secretary,
National Commission to
Review the Working of the
Constitution, Vigyan Bhavan
Annexe, Maulana Azad Road,
New Delhi — 110001, or-can
be sent by e-mail to ncrwc@-
nic.in. The commission’s web-

While seeking suggestions
from the public, NGOs and
institutions, the commission
said these must be within the
parameters of its reference.
The parameters of the refer-
ence say the review will be in
accordance with the Supreme
Court’s ruling that the Consti-
tution’s basic structure
should remain untouched.
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~Sonia warns of Govt. moves

Ny
L

By Our Speci

Correspondent

NEW DELHI, MAY 17\The Congress(I)
president, Ms. Sohia Gandhi, to-
day accused the Government of
being indifferent to the plight of
the suffering millions, even as she
called on party MPs to remain
vigilant about the Government'’s
communal leanings and moves to
undermine the Constitution.

At a general body meeting of
the Congress(I) Parliamentary
Party on the final day of this ses-
sion, Ms. Gandhi warned MPs not
to be under any illusion. ‘“This
government is led by those who
spent a lifetime as members of
the RSS and who continue to re-
main hard-core members of the
RSS while discharging their duties
of office.” The latest manifesta-
tion of their covert support to
communalism was their casual
dismissal of the deliberate target-
ing of the }intfrities, she said.

The controversial remarks of
Mr. Jairam Ramesh and Mr. Va-
sant Sathe’s editorial in Congress
Sandesh were also raised at the
meeting by Mr. Santosh Mohan
Deb, MP. He said leaders should
desist from such comments
which created confusion in the
party. That the party has decided
to sweep the Sathe issue under
the carpet was indicated as much
by Mr. Pranab Mukherjee when
he asked reporters to “read the
editorial in the spirit in which it
was written”.

At the CPP meeting, an MP
from Punjab raised the question
of Uddhamsingh Nagar being in-
cluded in the proposed Uttaran-
chal State and wanted the party to
clarify its position. Since the party
has nine MPs from Punjab, the is-
sue would have to be sorted out.

Ms. Gandhi spoke out for the

first time on the BJP’s defence of
the Constitution review — that

S on Constitution review

the Congress(I) had itself amend-
ed the Constitution on numerous
occasions and that it had ap-
pointed the Swaran Singh com-
mittee to review the Constitution.

The Congress(I) had indeed
amended the Constitution on
several occasions; but it was al-
ways done only when thought
necessary and the procedure
adopted had been strictly in ac-
cordance with that prescribed by
the Constitution. This Govern-
ment, too, was welcome to table
amendments for the considera-
tion of Parliament. But appoint-
ing a committee of non- MPs to
review the Constitution in its enti-
rety was a clear indication that
the Government’s objectives were
suspect. Further, the Swaran
Singh committee had been a pan-
el only to advise the party and not
the Government or Parliament. It
was not a committee appointed
by an executive order, she said.

g
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the month when Indira Gandhi imposed
the authoritarian rule 25 years ago. She
used the Maintenance of Internal Secu-
rity Act (MISA), a preventive detention
measure, 1o throttle the voice of her op-
ponentd. She detained more than one

lakh people without trial. The BIPed

government has on the anvil a stricter
version of MISA, the Prevention of Ter-
rorism Bill, 2000, for silencing the critics.
Her defence wasthat the anti-social ele-
ments had raised their ugly head. The
Vajpayee government’s plea is that it
needsalawtocurbterrorism. .

The argument, then and now, has
something common: the ordinary law is
not ack snar are normal courts upto
it. Principles of liberal jurisprudence and
naturaljustioe have tobe suppressed be-
cause the state perceives danger. Mis

. Gandhi did not find fault with the gov-
emment machiniery for the failure. Nei-
ther does the ruling National Democratic

| motive because of her penchant for per-
| sonal rale. Why is the Vajpayee govern-
| mentarmingitselfwith excessive power if
it has no sueh ambitions? For whatever
reasons, it has come tobeligve it isnot the
authoritieswho are failing to enforce the
lawbut it is the law that is failing them.
The nation witnested during the
Emergency how MISA was misused to
generate fear and smother dissent. The
general run of public servants acted as
willing tools of tyranmy. Blank warrants
were issued by magijstrates for political
| masters to fill in the names. Tyrants

claimi to authority.was largely based on
the proximity to Sanjay Gandhi, Mrs
Gandhi'sson, whoratithe

nginisters of today have themselves ex-
perienced how, MISA became-a Fra-
nkenstein. In'the name of state’s ene-

" the system. The govern-

Altiance (NDA). But she bad anufterior -

sprouted at all levels — tyrants whose -

Many centtal ministers and chief

mies, the police and such other forces
took over. The same thing will happen
once the new anti-terrorist law comes
into foree. The authorities do not have to
e toldwhat todo. They have the lists of
those who are not liked by the rulers

ready. They will act on their own to.

please the bosses. -

The Vajpayee government may
take all the precautions against victimi-
sation. But it is inherent in

ment may not even come
to knowwhat happenson -
the ground. Reports rea-
ching the top will be doc-
tored and facts mutilated -
to justify the grounds for
etention.

The record of the Ter-
torists and Disruptive Ac-
tivities (Prevention) Act,

It is sad that the govemment should take a leaf out

Kunbip NAYAR

et e e i

| /) o
Emergency repéating itself

by another n

time: “.. from 1985 ever since thisstatute

was passed, terrorism has ot decreased;

terrorism hasincreased involume ardin
the extent of its operations.. This shows
that the ctime you are dealing withisnot
suscepnbleofbeingdealtwimbythae
methods, I wish there were some edu-
cated people to advise the Home Minis-
ter —some people who had knowledge
of the theory of legislation and the theory

, of penal legislation at that.

that terrorism is one of
those rare and peculiar of-
fences which do not lend

to treatment by more law
and to treatment by more
- and more strict law...You
have created a law on
- which any decent person
shouldbe ashamed.”

of Mrs Gandhi’s book even when it knows that she
‘'was routed at the polls after the Emergency

* jtself to treatment by law,

which continued for 10years, showshow *

the police excesses increased over the
period and the judicial attention less-
ened. Take the Home Ministry’sownre-
port of June 30, 19%4. It says: “Total

number of persons arrested under

TADA crossed 76,000, Of these 25 per
cent were dropped by the police them-
selves without any charges being fra-

* med. Trials were completed in about 35

per cenit of the cases that were actually

‘brought to trial. Ninety-five per cent of
these trials ended in acquittals. Sothat -
' shmvsﬁmllyonlyabwtlpergemofﬂ\e

arrested ended up being convicted.”
- Werethe BIP torecall the resistance

‘it put in the Rajya Sabha five years ago

on the extension of TADA, it would not

" have thought of reviving the measure,

Ram Jethmalani, who as Law Minister,

The Vajpayee government should
not be under any fllusion.
and arbitrary actions would be carried
out with impunity as much in the ngme

" of new anti-terrorist act as was done un-

der MISA. The potice would behave as
if theywere not accountable to any public
authority. And the definition of ‘terror-
ist’ would be stretched to detain protes-
leaders, artistsand journalists who have tO
disclose the sougee of their information,
anunethical act by anystandard. '

‘howbut for hisintervention, the four of- "
fice-bearersof Sahayogwould have been.

arrested under the National Security Act

), apreventive detention measure.

He had tospeak to Uttar Pradesh Chief
Minister tostaflit. o

“Then what is called terrorisin is not

'neasofyvhat#xigtntandadwire toact

VV

ame

alvs}ays a matter of mindless violence }
are oftenbehindit Some problemshave \
ideological roots. They are political ques- |

|

tions which have to be det with politi-
cally. Take the Sitpation in Kashmir and
the Northeast. They need a political so-
lution, not the military one which is
soughttobet , ‘
That the Law Commission has
cleared the Bill does not lessen its
rigours. The three mgst objéctionable
features of the Bill are: one, a confes-
sion before police officials can be used
asevidence; two, there is no right t0 ap-
against the detention in the High
Cout; and three, the provision for the
right tobail is very restricted. The ruling
extracted. Again, why should there be
no appeal? Judicial review under the
cover of secrecy by politically appointed

- judges are noteview. Preventive deten-

tion is only intended to impose mini-
mum restraint on the individual. Itisnot
punitivedetention.” *

 The Vajpayee tcanmark
mywords that the measure will be used

‘tostifle alf forms of dissent and political

ition. Itissad that the BIP-led gov-
ernment should take a leaf out of Mss
Gandhi’sbook, evenwhen it knows that
she was routed at the polls after the
Emergency. Once the law is on the
statute book, the provisions governing 1
detention, confirmation of detention |
and review of detention orderswould be |
honouredin theirbreach. |
. The Shah Commissipn, inquiring |
info the ‘excesses of the Emergency,
said invits report: “Without the aware-

what isight, there maybe |
norealisation of what iswroiig. During |
the Emergency, for many a public
functionary the dividing line between

right and wrong, moral and immoral,

ceased to ‘exist.” The officialdom is |
used to extra-judicial methods. 1t is ‘

; mayha\ieﬁop]m_megchm,saidatmat
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“onlywaiting _ iting for the greenlight.
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MES
MES, GARRISON ENGINEER (NORTH) CALCUTTA 46 BT ROAD, CALCUTTA-50
invites application from appropriate categories of MES, CPWD, PWED and Railway
contractors for issue of tender forms for the following works:-
Srl. Name of Estimated Earnest Last date of
No work value money receipt of
(in lakh) application
1 (a) Certain B/R & E/M Rs. Rs. 17
repair at Sait Lake 9.37 lakhs 18740.00 Jul 2000
(b)y TC for artificers Rs. Rs. 17
work at Bagjola 3.00 lakhs 6000.00 Jul 2000
(¢) TC for artificers Rs. Rs. 17
work at 2 CBPO Dum 3.00 lakhs 6000.00 Jul 2000
Dum
(d) TC for artificers Rs. Rs. 17
work at Salt Lake 3.00 lakhs 6000.00 Jul 2000
() TC for artificers Rs. Rs. 17
work at 235 IWT/ 3.00 lakhs 6000.00 Jul 2000
ECSD/ 46 BT Road
davp 4000/888/2000

DIRECTOR GENERAL ASSAM, RIFLES, SHILLONG
TENDER NOTICE

XXV1.11011/19/2000-Sigs Dated, Shiliong 14 Jun 2000

supply of Spares for RS AN PRC 25 raquired to be delivered by Road Transport at
Assam Rifles Signal Unit, Shillong (Meghalaya).

indenting tenderers in the State Bank of india under head "2055" police (Central)
Assam Rifles, tender fee Miscelianeous to be attested by this Directorate on the
body of challan and two copies of challan should accompany the letter asking for
tender form. Payment in the form of Demand Draft/ Postal Order in the name of
Establishment Officer, Directorate General Assam Rifles, shall be accepted. The
application should be addressed to Signals Branch, Directorate General Assam
Rifles, Shillong-793011. Details of terms and conditions will be issued alongwith
tender paper. .

3. The tender papers will be accepted tit 1400 hrs on 25 Aug 2000 and opened on
the same day at 1430 hrs. If the date of opening of tender happens to be a
holiday, the tender will be opened on the next working day.

4. The tender should be accompanied by prescribed Earnest money to be
submitted duly pledged in favour of Directorate General Assam Rifles, Shillong-11.
5. The Deptt. is not bound to accept the lowest tender and reserve all right to
accept all and part of item without assigning any reason thereof. The Deptt also
takes no responsibility for delay, loss or non receipt of documents. a

1. Applications are hereby invited from dealers for issue of Tender papers for ’

2. Tender fee is fixed at Rs. 100/-. Tender fee as fixed to be deposited by |

for Director General Assam Rifles

SOUTH CENTRAL RAILWAY
(o Tender No.DEE/C/OHE/KZJ/2000-2001
Erection & Commissloning of OHE at Electric Loco shed, Kazipet

The undersigned on behalf of President of India invites sealed tenders
from experienced contractors for the work of Design, manufacture, supply,
arection, testing and commissioning of 25 KV AC 50 Hz. single phase
traction overhead equipment including foundations, structures, and all
auxiliary equipments for the diectrification of inspection Shed Lines of 3rd
BG Electric Loco Shed - Kazipst of S. C. Railway {Secunderabad Division).
1. Approximate value of the work: Rs.25,86,539/-. 2. Earnest Money Deposit:
Rs.25,865/-. The earnest money should be deposited either in cash or
deposit receipt or pay order or demand draft. 3, Cost of tender document:
i) In Person: Rs.1,500/- plus APGST @ 8% is Rs.120/- = Rs.1,620/-. ii) By
Post: Rs.1,500/- plus APGST @ 8% is Rs.120/- plus Rs.100/- (towards
postal charges) = Rs.1,720/-. 4. Last date & time for sale of tender document
(in person): 28th July, 2000. 5, Last date & time for receipt of the tender:
34st, July 2000 upto 15.00 Hrs. 6. Date and time of opening of tender:
31st, July 2000 at 15.30 Hrs. 7. Period of complation: Three months. 8,
Validity of tender: Three months. NOTE: i) The tender document can be
obtained on any working day between 10.00 hours and 16.00 hours (Monday
to Friday) from the office of the Divisional Electrical Engineer/Construction/
QOHE/S. C. Railway/Kazipet - 506 003 from 3rd, July 2000 on payment of
Rs.1,620/- and Rs.100/- extra if required by registered post with
acknowledgment due. ii) The cost of tender paper/document shall have to
be deposited in cash with the Chief Cashier/S.C. Railway, Secunderabad
or Divisional Cashier/Pay/S. C. Railway, Secunderabad or Vijayawada or
Guntakal or Hubli or Hyderabad Divisions and the cash receipt issued
should be submitted along with the requisition for issue of tender document.
iii) Contractors who want tender document by post shall submit their
requisition together with prescribed charges in the form of “Oemand Draft”
in favour of FA & CAO/C/S. C. Railway, Secunderabad well in advance so
as to reach this office atleast 15 days before the last date for issue of
tenders. iv) While remitting the cash to,Chief Cashier or Divisignal Cashier/
Pay as the case may be the cost of tender document and sales tax element
to be separately indicated as under: 1. Cost of tender document: Rs.1,500/
-. 2, Sales Tax element (APGST @ 8%): Rs.120/-. Total: Rs.1,620/-. v) This
organisation will not be responsible for delayed or non receipt of tender
document, if any sent by post. vi) Standard Earnest Money Deposit is not
valid. - Divisional Electrical Engineer
PUB/293/2000-2001 (Cosntruction)/OHE/Kazipet

OFFICE OF THE INSPECTOR GENERAL
BSF HQ SOUTH BENGAL
FRONTIER, 2B, LORD SINHA ROAD, CALCUTTA-71

Sealed tenders are invited for the supply of standard size of Bi-
cycles from the Manufacturers/Authorised dealers/Firms alongwith

following accessories:-

S/No.| __ Name of Accessories | Type
1. Seat Scooter type/Round type
2. Half chain cover -
3. Lock and Key -
4. Stand Double
5. Bel Steel coated
6. Carrier Steel coated
7. Pedal cover Rubber

The tender forms alongwith terms and conditions can be obtained
from this Office on payment of Rs. 50/- (Non refundable) only either
by cash or DD drawn on SBl, Chowsinghee, Code No. 1054 in
favour of Inspector General, BSF, Calcutta on any working day
between 1000 hrs & 1700 hrs on production of latest STAT
clearance cerificate. An amount of Rs. 25,000/- (Rupees twenty five
thousand) only is required to be deposited as earnest money while
submitting .tender papers. Sale of tender will be available from 25
June 2000 at 1000 hrs and will be closed at 1600 hrs on 20 July
2000. The tender documents will be opened on same day i.e. 20th
Juiy 2000 at 1530 hrs. The tenderers should also send their sample
of the Bi-cycle alongwith accessories as shown above through their
authorised representatives at the time of opening tender papers.

davp 3105(248)2000

EASTERN & RAILWAY

Introduction of a new bi-weekly
Rajdhani Express train between
Sealdah and New Delhi

Eastern Railway is introducing a new bi-weekly Rajdhani
Express train between Sealdah and New Delhi. The train
shall leave Sealdah on every Tuesday and Saturday and
from New Delhi on every Wednesday and Sunday. The
stoppages and timings of the newly introduced train are
as follows :

2313 2314
16.45 d i Sealdah a 10.45
19.01 a Durgapur d 07.59
19.03 d a 07.57
19.25 a Asansol d 07.37
19.29 d a 07.29
20.05 a Bhanbad d 06.45
2010 d a 06.40
01.05 a Mughalsarai d 0205
0120 d a 01.50
0525 a Kanpur d 21.42
0530 d Ta 21.37
1045 a New Delhi d 1645

Classes available on this train are one AC-1st, three
AC-2 Tier and five AC-3 Tier. Catering charges are
included in the fare. Reservation for this train is available
from all the computerised reservation offices.

Eve's Chief Commercial Manager

25 YEARS AFTER THE EMERGENCY

Asthe’77
election results
trickled in
prisoners at
Presidency jail
were deliriously

i
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happy,
remembers

when we first
heard Emer-

¥ gency had been
imposed. What difference did
the withdrawal of rights make
to prisoners like us? Even prior
to the Emergency, we were tor-
tured brutally by the police for
our political beliefs. For years,
we had been imprisoned with-
out trial,

The conditions in the jail
could not be more dismal, the
food worse with the mish mash
of pumpkin, cockroaches and
lizards for flesh. We were soon
to realise the difference. The
raids by the jail warders in-
creased. Books were confiscat-
ed, even Steinbeck’s Grapes of
Wrath was perceived to be sub-
versive. Anything red (the
colour of revolution), from book
jacket to sari to a picture we had
painted was seized. Letters from
home were even more heavily
censored, paragraphs blacked
out. Warders kept a stricter

panic in their heart. Letters
from home read of inane things
like the weather unlike earlier
exhortations of courage and
faith. Our parents realised long

our release was useless asiong
as the Emergency lasted. If the
courts earlier were indifferent
to the plight of prisoners, it was
definitely not going to stick out

vigil on us during the fortnight-  its neck now.

ly meeting with our family or But there were prisoners

when we were taken tocourtin  who lived like kings and hit the

the police van. jackpot during this period. They
Bribes to the jail staffhad to  strutted around the jail premis-

be almost doubled whether it esin freshly starched kurtas

was to smuggle in food or to post
a letter. Worse, we saw the hope
die in the eyes of our parents.
Their voices no longer carried
the assurance of our release,
their smiles barely veiled the

food from home. They were
known popularly as the COFE-
POSA prisoners, for violating
the foreign exchange laws. De-

before us that efforts to expedite

with their lackeys running after
them with huge tiffin carriers of

1

DA

i

TELEES

. .

N

AS THF 1 IGHT SHINES THROUGH: Lookina out from within the Presidency Jall

spite their imprisonment, their
business thrived as deals were
made from the offices of the jail-
er.

Life in prison took a dramat-
ic turn in 1977 when Indira
Gandhi declared elections. Mrs
Gandhi was the most hated and
despised person, to us she epito-
mised autocracy and the death
of democracy. There was laugh-
ter once again in my father’s
eyes when he whispered to me
in court that the movement for
the release of political prisoners
was gathering momentum. “Be-
lieve me, it won’t be long.”

The excitement was palpa-
ble. One of us managed to smug:
gle a pocket transistor into our
prison cell. As we took turns to
stand guard, others listened to
the news under cover of blan-

kets to hush the sound. Buton
the night of the election results,
we threw caution to the winds
as we sat crowded around the
radio. With every defeat of Mrs
Gandhi’s men, we could hear
shouting and screaming in the
neighbourhood, Past midnight,
when the news of her defeat and
that of Sanjay poured in, the
thick walls of Presidency jail
trembled with the roar of ap-
proval. We danced and sang and
were intoxicated with the
dream of victory over cups of di-
luted tea.

After a few months, we were
released under general
amnesty. But that fateful night
in Presidency jail what mat-
tered most was the defeat of Mrs
Gandhi. It signalled hope for
democracy.

~ Avillage

or wrinkle-faced Sardare, memory is a rusty, green box
stored away in a dark corner of his small home. Rummaging
through half-faded photographs and election pamphlets that
have turned yellow with time, he produces a carefully folded
piece of official paper. It says, on 30th November, 1976, he was ster-
ilised at a government clinic in accordance with his own wishes.

But the former shoemaker, now 67 years of age and too feeble to
work, disagrees. In a voice shaking, more with age than rage, he
says, “It was not voluntary. The Block Development Officer (BDO)
wanted me to get sterilised. I told him that my only five-year-old son
is sick and I would like to wait till he was cured. But I was forcibly
packed off to be operated upon.”

“ The following day when the BDOand his men returned for more

such “cases,” they faced violent resistance. The government offi-
cials were beaten up. In the subsequent police firing, two villagers—
including a mother of four — were killed. The affair snowballed into
a crisis as thousands of nearby villagers marched to the scene in sol-
idarity and protest. An inquiry commission followed. And Pipii, a

# busy village in Haryana’s Sonepat district, became the most glaring

R REE

illustration of coercion in the country’s notorious nasbandi drive
during the Emergency.

Even nearly 24 years later, the incident remains Pipli’s badge of
identity. At a dhaba on the highway about 25 kilometres away, a
grey-haired villager instantly recalls, “Pipli? The village where the
police firing had taken place during the Emergency.” The villagers
themselves have hardly forgotten anything of the days when state-
craft was at its authoritarian worst. People — age, caste, creed, no
bar — were picked
off the roads or
caught working in
the fields and put
under the scalpel.
Those applying for
bank loans were
told, getting ster-
ilised is part of the
package. “They did-
n’t care, if one was
young, old or wid-
owed. The govern-
ment officials were
under tremendous
pressure to meet tar-
gets. Those fulfilling
them were reward-
ed, those who could-
n’t were punished.
Naturally there was
a lot of coercion,” says Yashpal, 40, who works as an agriculture de-
velopment officer in the same village. Little surprise, for most vil-
lagers, the Emergency is still synonymous with nasbandi. And they
cheerfully recall the blunt slogans which filled the air after it was
lifted. “Nasbandi ke teen dalal: Indira, Sanjay, Bansi Lal.”

The victims got their revenge in the 1977 Lok Sabha elections. Al-
most everyone voted for the newly-formed Janata Party. “Those who
had abused power had to pay for it,” says Kundan, who was forcibly
sterilised at the advanced age of 55. The Congress lost some steadfast
voters. “After the Emergency, I never voted for the Congress. Except
onhce after Indira Gandhi was killed,” says Sardare.

Apart from the nasbandi excesses, Pipli has few other memories
of the Emergency. Neither of the muzzled press nor the thousands
who were incarcerated for being “threats to the national security.”

Now, the village even looks back at the hated nasbandi drive with
a sense of equanimity. “There was nothing wrong with the family
planning policy. But using force to attain goals was wrong. The gov-
ernment should have prepared the people mentally first. Then few
would have opposed it,” says Yashpal. The elders surrounding him
nod gently in affirmation.

Avijit Ghosh

SCARRED: Sardare holds out his
sterilisation certificate in his Pipli
home. Photograph: Jagdish Yadav

And then there was rubble

he seven old men sit there, precariously perched on
a wooden plank, like notes on a scale. When they
speak, exchanging well-oiled thoughts of another
age, the words come rolling out like a well-rehearsed

symphony. And every now and then, a wizened man bares
his dentures and upsets the tempo. “The police broke my
teeth,” he says. The men sit in the shadow of Turkman
Gate. They are the wise old men of the area, chroniclers of
history, We have followed their trail through a maze inthe

They have a
Martyrs’
Day to
remind the
children of
the time
bulldozers
came to
Turkman
Gate, writes
Bishakha
De Sarkar

Walled City, cutting through by-
lanes lined with glass bangles,
mounds of chilli powder, hanging
carcasses of slaughtered lambs and
billowing georgette dupattas.

This is the beginning of what
used to be Shahjahanabad. Twenty-
five years ago, this was a meander-
ing block of old houses. Every
house had its own cottage industry,
and every household was a self-em-
ploved unit. “Some families did
zari work, some were into silver-
ware,” says Shafi Dehlvi, an old
resident. “My own family was in
the business of buying and selling
old saris,” he says.

Things moved on an even keel,
weathering the ups and downs of a
life lived bang in the middle, yet on
the edges of a metropolis. Then, one
spring morning 24 years ago, bull-
dozers steamrolled their way into
the gallis, and brought the old hous-
es down.

Legend has it that Sanjay Gand-

hi— Indira’s heir apparent and the
Prince of Emergency — plotted the
fall of Turkman Gate. At a meeting
in the Walled City, somebody in the
crowd had apparently teased San-
jay's co-conspirator of those times,
Rukshana Sultana. “Sanjay had
then said that he would personally
see to it that the area was flattened
out,” says a resident.

In the April of 1976, the first lot
of notices was sent to the residents
of Turkman Gate, asking them to
vacate the plot of land that came in
the way of the city’s master plan.
Some of the residents moved out
and were transported to settle-
ments 25 to 30 kilometres away
from their old homes. “They were
dumped into a place where there
was nothing but snakes,” says
Dehlvi. On April 19, many of those
who'd left Turkman Gate came
back to take part in a demonstra-
tion against the forcible eviction.

“The police arrived, and some

REMAINS OF THE DAY: Inside the Walled City today
Photograph: Jagdish Yadav

people in the crowd started to pelt
them with stones. The police
lobbed tear-gas shells at us, and
then started firing,” says Dehlvi.
Two people were killed. .
Clearly, had Operation Demoli-
tion not met with local resistance,
the felling of houses and shops
would have continued in the Jama
Masjid area. “Sanjay Gandhi had
wanted to bring down all the old
houses and turn the area into a
tourists’ paradise,” says another
resident, Hamid Khan. “He never
realised that this is the place where

our India really lives. This is the
real repository of our food, our lan-
guage, our culture.”

Khan knows what he is talking
about. As we walk down a galli off
Jama Masjid, we can truly smell
and spot a slice of India. There is a
tandoor barbecuing kababs. Girls
in salwar-kameezes walk back from
school. Women in purdah haggle
with vegetable sellers. Young boys
swerve aimlessly around on
bicycles.

The lanes are wide just enough
for a cycle-rickshaw and a goat to

squeeze by. And the streets are
lined with decrepit Aavelis that are
atestimony to time.

“We used to live in ancient koth-
is— houses built hundreds of years
ago,” says Dehvli. “The bathroom
in my old house was as big as the
rooms in the two-roomed flats they
have put us in,” he says.

The flats — like rickety match-
boxes — had been promised by the
new government that was sworn in
a year after the Turkman Gate
houses were brought down. The
promises were lofty; the flats are
not.

Today, electric wires, jumbled
up like spaghetti, adorn doorways.
The flats are dingy, the plaster on
the walls has long peeled off and the
drains are overflowing with muck.

This is the new Turkman Gate
— the dregs of a forgotten dream. It
cannot be denied, the fire of Turk-
man Gate has long been doused.
Ask Kameel, a 14-year-old, what he
thinks of the demolitions, and he
replies with a blank stare. Has he
heard of the firing, the razing of
building, the protests of the com-
mon man, the imposition of Emer-
gency? Kameel is still blank.
Frankly, his befuddled eyes tell
you, he doesn’t give a damn.

The seven old men sigh. This is
why, one of them mumbles, April
19 — the day the police fired at the
people of Turkman Gate — is ob-
served as a Martyrs’ Day every
year. “We want our children to re-
member,” he says.
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annguncing gleefully, “I got legal guns too
jeers, bullying and hectoring of the hearings turned justice

orarji Desai’s Shah commission, set up to
try Emergency offences and, indeed, to
bring to book the author of the Emergency
herself, reminded me of an old Western
film in which a small-town baddie gets

even with the corrupt sheriff by pinning

into legalised vengeance, the testimony
of witnesses was even more revealing.
Creatures of the Emergency of whom no
one would have heard if they had not
toadied up to courtiers like Dev Kanta
Barooah — Indira Gandhi and her son
were less approachable — during those
19 months, they fell over each other in
court to denounce their former benefac-
tors and propitiate the new gods of the
Janata raj by boasting how bravely defi-
ant they had been. .

Reading my report of this judicial
farce in The Observer (London), Khush-
want Singh invited me to write for the
Tilustrated Weekly of India which he then
edited. Friends in the capital told me
that the authorities had found some pre-
text to hold up copies of the Weekly that
carried my article. But if Janata be-
smirched its righteous image, Khush-
want broke his promise to me and com-
promised editorial objectivity by delet-
ing sentences that were critical of Mrs
Gandhi. Presumably, they would have
offended the out-of-work but still enor-
mously powerful lady. .

Such incidents only confirm that op-
portunism is not the monopoly of only
one side. Catch as catch can is the obses-
sive national passion of India’s middle
and upper middie classes as they reach
out for Rajya Sabha nominations, mem-
bership of special commissions, diple-
matic assignments and other fruits of
patronage. The Emergency elevated it
into an official cult. If that great folk
myth of modern India had not happened,
it would have had to be invented.

The legend-makers began weaving
the tapestry of spine-chilling stories of
opbression and exhilarating tales of
courage as soon as Mrs Gandhi clamped
down on June 25, 1975, It seemed then
that their handiwork would pass into
the national consciousness like those
sagas of gods and kings when the uni-
verse reverberated to the epic clash of
good and evil. The Emergency was going

to be a watershed, evoking the famous
World War I poster in which a small boy
asks his father, “Daddy, what were you
doing during the Great War?”

It did not happen. Looking back, the
episode seems to have been no more
than a brief stirring in the sluggish
stream of authoritarianism and adven-
turism. The hallowed idiom of Westmin-
ster democracy gave a modern gloss to a
power struggle that was as feudal as the
challenge to Hafez Assad’s son from his
brother. Mrs Gandhi exalted power over
right; people with any authority still do
so if they cart get away with it. Civil soci-
ety will always remain feeble because
Indians of position are (and are expected
to be) servile to superiors and tyrants to
subordinates. My memory of the Emer-
geney has been rekindled only twice in
these 25 years. The second time was in
1995, the twentieth anniversary. Benefi-
ciaries who had curried favour with Jus-
tice Shah in 1977 were again biting the
hand that had fed them in reminiscent
articles that boasted of their exploits.
The first was two years earlier when I
bumped into Navin Chawla in Writers’
Buildings.

Younger readers might have to be re-
minded that pleasantly spoken Navin,
Doon School, London School of Econom-
ics and IAS, was a power in the land dur-
ing the Emergency. Heis seated between
Sanjay-Gandhi and Maneka in their
wedding photograph published in the
memoirs of Mohammed Yunus, another
notorious Gandhi courtier. Kishen
Chand, Oxford Modern Greats and ICS,
lieutenant-governor of Delhi, apparent-
ly signed whatever Chawla, his secre-
tary, put up, and Chawla was said to put
up whatever Sanjay wanted. Chand
jumped to his death in a well during the
Shah inguisition; Navin went on to be-
come Mother Teresa's authorised biog-
rapher and was in Writers’ Buildings to
present a copy of his book to Jyoti Basu.

There was no resistance to the Emer-

sistant sheriff’s star to his own wais_tcoat and
1” If the taunts and

gency at the time. No one\gp Sed the
suspension of constitutional rights.
Those who say they did were of the same
class as the witness who set the Shah
commission tittering by mocking a mu-
nicipal official called Tamta, who was in
some way responsible for the Turkman
gate demolition, as “Tamater sah'b”.
The portly worthy beamed at the audi-
ence like a circus performer when his
witticism drew appreciative guffaws,
even from Justice Shah.

What would Jayaprakash Narayan
have made of this shaming lack of gravi-
tas? It is said that as the police led him
away at dead of night, he wondered in
bewilderment why the somnolent city
did not explode in anger at the blow that
had been dealt to democracy. The story
may be apocryphal, but it could have
been true. JP did not fail the people. The
people failed JP. The apostle of sampoor-
na kranti had tried to make a silk purse
out of 2 sow’s ears. The media didnot
down shutters. Unlike South Africa, it
did not flaunt censored gaps. Was it
Arun Shourie who said that the press
was so busy talking of freedom that it
forgot to practise it? Lal Krishna Ad-
vani’s stinging rebuke was well-de-
served. Small magazines like Himmat,
Swarajya and Seminer, with only self-
respect to lose, held aloft the flag of free-
dom as they pleadgd for life with craven
jobbing printers, Bvery effort was made
in newspaper offices to anticipate the
censor's wishes. Journalists were given
a copy of the guidelines and told to obey
it. 1 had to make two alterations toan ar-
ticle once because, said my editor, he
might otherwise be disturbed late at
night. He had a party to go to.

The censor was a neat little
bhadralok in Writers’ Buildings who
clucked disapprovingly over a Canberra
Times article in which I described a
Bihar MLA as a chamar leader, Harry
D’Penha, the chief censor, armoured in
repellent authority, was a convivial

Catholic who liked his scotch and
seemed far removed from any kind of co-
ercive force. The storm troopers and or-
ganised mobs of Eurcpean or Latin dic-
tatorships were nowhere visible. N.J.
Nanporia, who had felt the brunt of
Japanese fascism, laughed at the tame-
ness of it all. If Indira Gandhi was a fas-
cist, she was a vegetarian fascist, and
that toned down her worst excesses.

It was a time for hypocrisy and har-
lotry. Poseurs looked ostentatiously
over their shopflders at cocktail parties
and talked wifh flamboyant shudders of

secretc
a timeAor intrigue. Siddhartha Shankar
adversaries conspired with San-
Gandhi. And what was Sanjay him-
elf up to, attacking the gods of his meth-
er's government — socialism, high
taxes, grand programmes for the poor —
in a magazine called Surge? The left de-
cided that Sanjay had to be in league
with the Americans. :

A venerable Congress functionary

briefed me on condition of strict
anonymity on Mrs Gandhi’s iniquities.
It never occurred to him that the hon-
ourable course would have been toleave
the party and his exalted job. Perhaps he
was only following Jagjivan Ram. Busi-
nessmen and lawyers accused of fraudu-
lent practices sought political asylum
abread. Medla magnates suspected of
having their hands in the il screamed
that the fourth estate was under attack.
1t was a good time to be alive — for some.
They roamed the world with official del-
egations and earned plaudits abroad by
surreptitiously briefing the foreign
media and politicians and distributing
JP's tracts. And all at the expense of the
repressive regime they pilloried. The
freedom industry flourished excitingly.
There were sufferers too. A student
leader in Kerala, a journalist in rural
West Bengal, George Fernandes’s broth-
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“ am monarch of all | survey”

er, arrested, tortured, even killed. My

peon dared not go home because the by- .

ways of Sultanpur district had become
unsafe. More than eight million people
were _ sterilised in 1976-1977, some
dragged forcibly to the operating table.
But that lay beyond the ken of urban
middle class India. Its response oscillat-
ed between two foreign reactions. Daniel
Patrick Moynihan, whose term as Amer-
ican ambassador endegd in January 1975,

“told Playboy that US interest ended

“when India ceased to be a democracy”
because “what does it export but com-
municable disease?” Michael Foot, the
British Labour politician, famously (or
infamously) applauded the “smack of
firm government.”

I suspect that many apolitical Indi-
ans took the middle view articulated by
the US Senate secretary, Francis C.
Valeo, who visited India in 1976. He
thought “pre-Emergency political prac-
tices were not providing sufficient impe-
tus to deal with India’s monumental
problems”. That a climate of political
disintegration — the growing callous-
ness of civil servants, spreading graft
and corruption, discontent among city
workers, the desperate plight of the
rural poor, rioting, disorders and sepa-
ratist pressures — had led up to the
Emergency. ‘

.“In the face of dangerous develop-
ments of this kind there appeared tobea
paralysis in government,” Valeo wrote.
“Some would ascribe this to the failure
of Mrs Gandhi’s leadership. Others
would note the inadequacy of a system
under which parliament had become lit-
tle more than an arena for shouting
matches and fights, Whatever the case,

it would appear that the setting in which -

the Emergency was declared was ripe
for action and the public responded affir-
matively to action.” He meant that peo-
ple appreciated trains that ran on time.
Even those who did not, who derided
claims of higher steel production or
soaring hard currency reserves, did not
object. Protest demands moral convic-
tion and the courage to take risks. Nei-
ther was conspicuously evident. Civil
servants who berated me then for noteu-
logising the 20-point.programme in The
Observer later claimed to have hated and
opposed the Emergency. But they had
retired b§ then and wanted me to pub-
lish their literary effusions. The Vicar of
Bray.said it all, swearing allegiance {0
Charles, James, William, Anne and
Hanoverian George, whoever sat on the
throne of England “whilst they can keep

" possession” and “except the times

should alter.”

And this is Law, I will maintain

Unto my dying day, Sir,

That whatsoever King shall reign,

1 will be Vicar of Bray, Sir!

A land where the fashionable colour
for intellectuals and the chattering
classes is turning from pink to saffron
should readily appreciate the vicar’s
virtuosity.
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KHUSHWANT SINGH: I had just re-
turned from Mexico that night, to Bombay
where I was editor of the Illustrated Week-
Iy. In the Times of India building the next
day there was absolute chaos. The initial
reaction was to resist. The Weekly did not
come out for three weeks. The manage-
ment did not like it. Justice K.T. Desai, the
kind chairman of the TOI group, took me
aside and said, “If you do not come around,
we will have to replace you.” Istayed.

NIRMAL VERMA: 1 was in Delhi those
days. A few weeks after the imposition of
Emergency, Romesh Thapar of Seminar
asked me to write an article against San-
jay Gandhi’s four-point programme. 1
wrote, criticising the programme indirect-
ly. It was the last issue before the maga-
zine was suspended. Later I wrote a novel,
Raat Ka Reporter, about the life and times
of a journalist during the Emergency.

the historian
SRFAN HABIRB: [ was at the Indian Insti-
tute of Advanced Study, Shimla. So I read
the news only on the 26th evening. Most of
us were hostile but some academics sup-
ported it, In the Lok Sabha, A.K. Gopalan
[CPM leader] delivered a stirring speech
criticising the Emergency. We got it cy-
clostyled and mailed about 1,000 odd
copies all across the country. That winter
the 1975 Indian History Congress, held at
Aligarh, passed a resolution condemning
the imposition of the Emergency. Of
course it went unreported, And probably
since too many people were involved no
action was taken.

the film maker

MRINAL SEN: I was stunned when Isaw
the banner headlines on the 26th morning.
A week later I was at the Berlin Film Fest-
val where my film Chorus was an official
entry. After the film, a pretty young
woman publicly demanded: “Yours isa
militant film, Mr Sen. Now, be brave, and
tell me how you react to the Emergency in
your country .” Uncomfortably, I said:
“I'm glad you call mine a militant film.
And true, qmch to my countrymen’s dis-
comfort, Emergency has just been imposed
in India. But, to tell you the truth, Iam not
aware of the legality of Emergency. So,
don’t know at what point I cross the
boundary of law. Under the circumstances
1 prefer to keep mum and not answer your
guestion.” At the end of the session, the se-
niormost Indian diplomat shook my hand
warmly and said: “You handled the ques-
tions so well, but how is it you did not say
that Mrs Gandhi is our leader?”

ARPANA CAUR: What happened was
shocking but the visual media was left
alone. Even in Delhi, I painted a largish
marble bust of Indira Gandhi on canvas.
Her face was cold and dictatorial with a
red rose in her ear. Nobody noticed.
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28, 1976, morning
ildip Nayar, Journalist

il:THE' .moming%
wis ?xmons o
the New York
Times visited me
in the Indian
Express office. A
journalist with’
good understand-
ing of Indian poli-
tics, Lewis threw |
up a question to
me: “What will |
‘happen if Indira
Gandhi  takes :
over the entire country by force, arrests
opposition leaders and ggags the é:lress?”
Despite knowing Mrs*{;3andhi’s displea-
sure at the Allahabad liﬁgh Court judg-
ment and Jayaprakash Narayan’s move-
ent in Gujarat and Bihar, I didn’t fore-

see the situation Lewis lnad in mind. I told
him Emergency is not possible in India.

Chandrashekhar, former Prime
Minister :

SINCE MORNING tliere was a continu-
ous flow of Congress l¢aders to my house.
All of them wanted e to issue a state-
ment supporting Indira Gandhi, asking
her to continue as Pritne Minister. I said I
cannot be a party tc» this move since I
believed that once a person is disqualified

/\,\7

1

(o Darfanment or hold office for six ye

hy Justice Jag Mohar Lal Sinha of the Allahabad

High Court that sel the ball tolling. Responding
) a petition by Raj Narain, Justice Sinha convicted
Indiva Gandhi for having indulged in corrupt cam-
paign practices and declared her election invalid.
[his meant thal Mrs Gandhi could nol seek election
s, In other
words, it meant that she could nol continue ds

l I' WAS a judgmenl delivered on June 12, 1979,

Prime Minister.

Indira Gani addresses the public, in a séssnon shot for tlevision

Jayaprakash Narayan and a coalition of opposition
leaders did not want tc wait for the result of Mrs
Gandhi's appeal to the Supreme Court. Neither
were they willing to let matters be till the general
elections slated after eight months On June 25, JP
announced 4 week lony nationwide campaign of
civil disobedience from June 29 to remove Mis
Gandhi from Prime Ministership. She responded by

declaring 4 state of Internal Emergency under

(1975 19/

she had to step down. She could always
come back after a favourable verdict from~_ from/fny office. The caller informed that

the Supreme Court. In the afternoon, a
friend and a senior Clongress leader asked
me to meet Indira Gandhi. I told him that
if I meet her I woulcl advise her to resign.

Khushwant Singh, Journalist
and author

I WAS in Mexico attending a conference
when the Emergency was announced.
Like .everyone I was shocked. Though 1
supported the Fmergency, 1 didn’t
approve of fetters on the press. Because
of censorship, two issues of the Hlustrated -
Weekly of India dicin’t come out.

.1 had always criticised Jayaprakash
Narayan’s movenzent. I thought he was *
trying to transgress the rights of citizen in
a democracy. How could he stop MLAs

fraom enino ta thi: ascemhblv? He hrouaht

electricity to all newspaper offices in
Bahadur Shah Zafar Marg had been
snapped. This was followed by another
call from Irfan Khan of Everyman’s
Weekly, a magazine started by JP, who
informed me of arrests of leaders like JE,
Morarji Desai and Chandrashekhar.
Badly shaken I called up the Principal
Information Officer (PIO) and the
Information Secretary to confirm what 1
had heard. No information was available. .
Only two papers — The Hindustan Times
and The Statesman — could come out
that day because they were supplied
power by the New Delhi Municipality and
not the Delhi Municipal Corporation,
which had received the orders to black
out newspaper offices.

Prahhasg Inchi. Yonrnalist

about the Emergency. At the Ahmed-
abad airport Madhavsinh Solanki told me
about the PM’s decision. I took over the
1&B ministry within three days. Cen-
sorship was done under a provision nor-
mally used during difficult times. There
were problems during the initial days, but
everything settled down when people
knew what they were supposed to do.

Chandrashekhar

1 WENT to sleep. I was woken up at 3.30
am by a phone call. It was Radhakrishna
from the Gandhi Peace Foundation
telling me that the police had come to
arrest JP. 1 asked Sahay to see whether
there were policemen outside my house.
There weren’t any.

The most vivid image of the Emergency: Sanjay advises Indira at a meeting

Article 352 of the Constitution on the morning ol
June 26. This was to last for a petiod of 19 months
signalling a rupture in the democratic labric ol
India which is yet fo be lorgotten.

Many hote the brant of the Fmergency yedrs
7). Twenty five years later a few recou
the run-up 1o the Emergency, its dakest hours and
its ullimale rejection by the people of India

1 went over to JP’s and trailed him till
the Parliament Street police station
where they had taken him. Then the
Superintendent of Police (Intelligence)
came, took me aside and told me that a
car had come to take JP away and that he
didn’t have the guts to tell JP. He also told
me that he had a warrant for me. JP was
taken away and I was brought to my
home. The officer told me to make as
many calls as I wanted and kept saying
that Mrs Gandhi “had gone mad.”

Sune 27 '
Kuldip Nayar

THAT DAY 1 decided that journalists
should meet at the Press Club. The news

was spread by word of mouth. By after-
noon, 112 journalists had congregated.,

We passed a resolution criticising the
Emergency and demanded that all those
arrested should be released immediately.
A’copy of the resolution signed by 97
journalists was sent to the President, the
Prime Minister and 1&B Minister V.C.
Shukla. ’

In the evening I got a call from Shukla.
“You are not happy that I have become
1&B minister? Where is that love letter
(the resolution)?” he asked. “I have sent
it to you,” I replied. “I want to know who
have signed it,” he continued. “That list is
in the safe deposit,” I replied and hung

up.

THE HEART OF DARKNESS

K.R. Malkani, BJP leader and
former editor of Jana Sangh
publication Motherland

_IN_THE Jaguary 26, 1975 issue of

full of RSS workers. I was in jail for three
months. Justice R.N. Aggarwal and
Justice S Rangarajan, the two high court
judges who had passed my release orders,
were later punished. Aggarwal was made
sessions court judge and Rangarajan sent
to Assam.

Prabhas Joshi

IT'S TRUE that in the middle of
Emergency we lost hope. JP was released
from Post-Graduate Institute of Medical
Sciences, Chandigarh, and put in AIIMS
— but peither had a dialysis facility.
Finally, he was sent to Jaslok Hospital in
Bombay. Meanwhile, Mrs Gandhi sent a
cheque of Rs 97,000 for JP’s dialysis. 1
carried the cheque to Bombay. JP was
undecided but Dada Dharmadhikari
requested him to accept it. Later, howev-
er, JP declined the cheque.

The response of the RSS leaders also
disappointed us. One by one many mid-
dle-rung leaders of the outfit apologised
to Mss Gandhi and were freed. Even
Balasaheb Deoras, the sarsanghchalak,
wrote to her promising support.

Khushwant Singh

AS MONTHS passed, I realised people
had started misusing the provisions of the
Emergency. Sanjay (Gandhi), otherwise
courteous to me, had become very arro-
gant. He would ignore red lights and ride
roughshod over others. Another person
was Md Yunus. Once at the PM’s
Secretariat he saw P.N. Haksar and start-
ed shouting, “Is haramjade ko kaun aane
diya yahan?”

RK Dhawan, then additional
private secretary to Mrs Gandhi

CHIEF MINIS-
TERS of various
states were run-
ning after Sanjay
Gandhi making
him a big leader.
Mrs Gandhi did-
n't like it and I
had to intervene
many times at her
behest telling
them not to

- SRS behave - in  this
manner, One of the reasons for Mrs
Gandhi lifting the Emergency was
because of the atmosphere created by
these CMa. -

&



HAS GOVERNMENT taken any
o curtail violence? L.

carried a prece
based on Vasant
Pandit’s astrologi-
cal prediction, It
stated that an arti-
ficial emergency
would be soon
imposed and that |
Mrs Gandhi would
die an unnatural -
death, Later when |

I was arrested, the
police kept inter-
rogating me on this point. They thought
that I and some others had hatcheg a
conspiracy to assassinate Mrs Gandhi.

Prabhas Joshi

THERE WAS no visible resistance.
Everyone wanted to get bail to avoid
arrest. But to say that no resistance was
planned is also an exaggeration. There
was & lot of underground activity. We
yete ysifig our journalistic skills to carry
on this movement. Later it became more
apeople’s movement rather than an

rganised protest. But the upper class —
entire south Delhi, in fact — was always
with Mrs Gandhi.

Even the sight of leaders of different
hues flocking to him looked unrealistic. I
remember asking JP, “Do you think these
politicians will be with you till the end?”
He understood what I meant and said, “I
know they will come only half-way with
me.”

Khushwant Singh

SOMETHING
VERY interest-
ing  happened
during the earli-
er months.
President
Fakhruddin Ali
Ahmed was in
Bombay. At his
reception he
asked me, “Tum °
kya likhte rehte
ho?” To which I
asked, “Kya likha hai?” Actually, the arti-
cle he meant was published in Femina. By
the time I returned to office, pre-censor-
ship orders had reached. 1 immediately
called up Mrs Gandhi. H.Y. Sharada
Prasad picked up the phone. I told him
what had happened and in no time pre-
censorship was removed. The only other
editor who had a good time vis-a-vis cen-
sorship in Bombay was Vinod Mehta,
then editing Debonair.

Then Mrs Gandhi sent for me. I
explained to her why she was wrong
about the Indian Express. Her stock reply
was “There can be no Emergency without
gagging the press.”

Kuldip Nayar
ONE DAY in July, at five in the morning,

there was a knock on my door. I was
arrested and sent to Tihar. The place was

Kuldip Nayar

IT WAS in a party that I chanced upon
the news that Mrs Gandhi was announc-
ing elections. A senior police officer
came and whispered that the police had
been asked to make a constituency-wise
report. To confirm this, I went to Kamal
Nath’s house at six in the morning and
started talking to his wife. Kamal was still
sleeping. When he got up I asked,

- “Which constituency are you fighting

from?” That made him angry. His instant
reaction was: “How do you know?” That
clinched it for me.

POST-MORTEM
Prabhas Joshi

THE DELHI between 1975-77 witnessed
many horrors unleashed by Jagmohan,
then vice-chairman of  Delhi
Development Authority, Sanjay Gandhi,
Maneka Gandhi, Rukhsana Sultan and
others. Be it the demolition and killing
near Turkman Gate or the forced sterili-
sation programme, the city will never for-

give them.
" Sanjay behaved like a crown prince. He

would drive his Matador at great speed
with Rukhsana in tow. His favourite song
was, “Rukhsana yun na ghabrana, tere
mere pyar ko kya karega jamana...” 1 don’t
want those days to visit India again.

Rajinder Puri, cartoonist

AFTER GOING through the Emergency
and seeing its image and its reality, I won-
der whether the freedom struggle too was
a sham, Nothing was being done and if
Mrs Gandhi had not lifted the
Emergency it would have continued for
five more years.

After the Emergency was lifted, we
wanted the country to know that Mrs
Gandhi had committed treason. But
everything continued as if nothinlg_I had
happened. It is the marvel of the Hindu
mind that we cheerfully coexist with two
opposites.

TVR Shenoy

IN RETROSPECT 1 feel that it was the
fear of Jagjivan Ram — not of JP —
which prompted Mrs Gandhi to impose
the Emergency. The presence of
President Fakhruddin Ali Ahmed and
Supreme Court Chief Justice M.H. Baig
gave her added strength. Both put the
seal of approval on the Prime Minister’s
recommendation. In fact, it was the PM
and not the Cabinet which recommended
the declaration of the Emergency to the
President in virtual secrecy.

Mrs Gandhi based this recommenda-
tion on an Intelligence Bureau report
which was never substantiated nor
sourced — that there was a grave threat
to the nation. What it was, and from
where, is yet to be explained.
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OW WE know blackguard

blockheads and blockheadl

blackguards do gain access t0

power. Reviewing the Constitu-
tion is sensible only if the National Charter
has failed, not when the cabal of operators,
under constitutional counterfeit as Cabi-
net Ministers, play false. There is no alibi
for diluting, distorting or making it pro-
prietariat-friendly. So this gives room for
grave misgivings about why this motley
body is set up ad hoc with no express
terms of reference to focus on. The
‘hindutva’ bogey, in the background of the
Babri demolition, is heightened by the RSS
aggressiveness a la Gujarat. Secondly, the
BJP election manifesto has disquieting
items about Constitutional changes which
people suspect to be anti-secular. And sus-
picion is the upas tree under whose shade
reason fails and justice dies. There is yet
another challenge to the credibility and
standing of the Commission.

No doubt there are leading lights in the
review galaxy; but the subject-matter of
the review is of the highest import and
portent. Then why was Parliament not tak-
en into confidence and the Commission
sanctioned by a resolution of the Houses?
Why now and without at least consulting
the Opposition? This is ‘a riddle, wrapped
in a mystery inside an enigma’. Much mis-
understanding has been caused, not total-
ly without justification.

The fact remains that a large number of
people do begin with a bias against the
bona fides of the-Government in creating.
this Commission. Thercomposition of the
Commission has plus and minus points.
The sale value of a public body evading
consultation with the Opposition in the se-
lection of the members suffers from a po-
litical angle. The composition is debunked
by the Dalits in the absence of a single
Dalit crusader in the Commission; and the
Backward Classes have a similar grudge.
Not all are carried away by a former Chief
Justice as Chairman.

Why should a coalition or clique, with
no sufficient majority but with hardcore
Hindutva ideology, try now this adventur-
ist stratagem? Political hostiles have a sin-
ister hunch that some deeper plot must be
at the bottom. A Yankee-MNC economic
subversion project against India’s socialist

mission imbroglio —

By V. R. Krishna Iyer

constitutional mandates and a strategy to
rob global markets disguised as Reaga-
nomics are grim threats. What is the hid-
den agenda, ask the minorities. What is the
need to do away with some vital directives
of socialist ethos save to convince the mar-
ket-hungry foreign powers?

Is this a covert, canny move to use an
innocent, eminent eleven to annihilate the
Nehruvian crimson provisions and facil-
itate massive foreign entry of capital?
When the country is in the grip of grave

Dalit Supreme Court judge (retired) and
some crimson judges (retired) from the
Supreme Court to head committees, do
not justify the charge. Who the independ-
ent scholars are he has in mind | cannot
guess. He, surely, would have been an as-
set.

The Comimnission spokesman has clar-
ified, so also the Law Minister, Mr. Ram
Jethmalani, that the basic structure would
be inviolable and no rewriting by the Com-
mission would be attempted. Moreover,

Our human rights jurisprudence must not depend
on the precarious province of the judicial process but
must be written into the Constitution by
the Commission. The text must protect.

crises — Kashmir, inflation, unemploy-
ment, agricultural decay sans subsidy, adi-
vasi issue, ‘reservation’ flare-up, bonded
labour, debt trap, starvation trap, plus,
plus — is an advisory review commission a
priority?

Two voices, weighty and commanding
my respect — those of Mr. F. S. Nariman,
principled pinnacle of juristic statesman-
ship, and Prof. Upendra Baxi, explosively
frank and creative intellectual — have op-
posed the ‘review’ ploy. I respect their
views. And yet, under persuasion, even
friendly pressure from Sri Soli Sorabji and
Justice Venkatachaliah, 1 have agreed to
chair the Fundamental Rights Committee,
and brother Chinnappa Reddy has be-
come chair of the Directive Principles
Committee. Why did 1 agree? Another
point of view is tenable. Indict the delin-
quent political Ministers and bureaucrats
guilty of dereliction of duty, not retreat
from your obligation to speak to the nation
through reports, what they ought to know
— that is the answer. Patriotism is not pu-
sillanimity, even in the face of humiliation.
I must speak to the Indian people on hu-
man rights through this report, given a
chance, and not scoff at the Commission.

With characteristic novelty of phraseol-
ogy, Dr. Baxi titles his critical article: “Kar
Seva of the Indian Constitution”. The
names of the members of the Commission,
especially when considered along with a
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the Commission has itself asserted that it
will not re-write but only examine how
best to make the Founding Fathers’ vision
more effective, more enlarged and more
potent. The Fundamental Rights and so-
cialistic Directive Principles may thus gain
(not lose) their flavour and power. On fed-
eralism, judicial appointments and disap-
pointments, constitutional management
of corruption in high places, human rights
and reservation, 1 can broadly agree with
the,Baxi barbs and bullets as expressed in
his EPW article (March 11-17) and have
raised many of these criticisms on public
platforms. And if I am to chair the Funda-
mental Rights Committee | will essay with
verve and clear these other changes in the
Constitution on a people-oriented basis.

Mr. E. S. Nariman’s concern (so is mine)
is that minority faith, rights, practices and
institutions should not suffer. I have an-
other critical worry and wonder how many
will share my alarm. The Atlantic wave and
corporate cannibalism, with Bretten
Woods offspring (IMF, World Bank and
GATT and now the global economic su-
preme the WTO) will force India a soft
State to suffer economic dependencia syn-
drome and sign away our hard-won swaraj
through international treaties sans Parlia-
mentary ratification and debate.

This has become possible because we do
not have a provision very necessary in the

case of international treaties — that no

% . *
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such treaty shall become binding unless
ratified by Parliament. Such a vital demo-
cratic provision will prohibit Ministers
dressed in a brief little authority pro- tem
from bartering away people’s rights.
Whether there is a Review Commission or
not we must make a militant demand, as a
people, for the insertion of such a mandate
in the Constitution itself, the absence of
which has led to unscrupulous agreements
leading to the decay of this great nation
and the dacoity of its villages. Internation-
al treaties with disastrous impact on the
welfare of the people shall never be en-
tered into without Parliament and affected
States examining and approving the texts.
Alas, without such scrutiny Indian Minis-
ters have, in Uruguay and Marrakesh and
other places, signed away the people’s
right to a happy life, won against Britain by
a ‘do or die’ struggle.

One last point. The judicial contribution
to the effective actualisation of Funda-
mental Rights is substantial in India; but
there are judges and judges and 1 know
that while several of them are progressive,
many brethren are insensitive. Therefore,
let us not be carried away by what has
been accomplished through courts. Our
fundamental rights must be more fully ar-
ticulated in Part Il itself. The Directive
Principles must be integrated with Funda-
mental Rights more fruitfully so that they
may not remain impotent stars in an inef-
fectual sky.

1 want this Commission to consider with
serious pragmatism, the right to work and
shelter, the right to food and other basic
necessities. The social philosophy of elitist
brethren wrapped in black robes may fluc-
tuate and human rights cannot hang on
the moods of particular judges. Our funda-
mental law must enlarge and strengthen
human rights, incorporate international
instruments dealing with gender justice,
juvenile justice, social justice, prison jus-
tice, torture-free justice, refugee justice
and other compassionate instruments.

Our human rights jurisprudence must
not depend on the precarious province of
the judicial process but must be written
into the Constitution by the Commission.
The text must protect.

(Concluded)



Second marriage of
convert to Islam is

bigamy, says SC “

The Times of India News Service

NEW DELHI: In a bid to interpret
the Muslim marriage law, the
supreme court has ruled that plu-
rality of marriages is not “uncondi-
tionally” conferred upon the hus-
band and that he is bound by the
condition to do justice with both
the wives. Therefore, the court said,
it would be doing injustice to Islam-
ic law to urge that a Hindu convert
is entitled to practice “bigamy”,
even as his first marriage under the
Hindu Marriage Act or any other
community law continues.

A bench comprising Justice S.
Saghir Ahmad and Justice R.P.
Sethi held that such violators can-
not plead that their second mar-
riage should not be made subject of
prosecution under section 494 of
the Indian penal code.

Holding that the second mar-
riage by a convert Hindu even as
his first marriage was subsisting
would be invalid, the court said: “Is-
lam, which is pious, progressive and
respected religion with rational
outlook, cannot be given a narrow
concept as has been tried to be
done by the violators of law”.

Therefore, the second marriage
would be void and the apostate
husband would be guilty of the of-
fence of bigamy, the court said
while dismissing a review petition
and writ petition filed by various
persons and the Jamiat-i-Ulema-
Hind.

The petition had raised several
issues following the Sarla Muggal

case verdict five years ago,Avhen
the court had desired gHat the
Union government should consider

enacting a common gfvil code. It
also contended thaythe judgment
was contrary to yfe fundamental

%

rights guaranteed under Articles
20,21,25 and 26.

The court said its 1995 judgment
did not amount to violation of the
freedom of conscience and free
profession, practice and propaga-
tion of religion.”No person has
been denied the freedom of con-
science and propagation of reli-
gion”, the court added.

On Jamait-Ulema Hind’s appre-
hension that the government would
enact a “Common Civil Code”, the
court said, “we deem it proper to
reiterate that this court had not is-
sued any direction for codification
of the code and the judges consti-
tuting the different benches had
only expressed their views on the
facts and circumstances of those
cases.” The centre had informed the
court that it did not intend to take
any action in this regard on the ba-
sis of the judgment alone.

The judges rejected the argu-
ment that the law cited in the ver-
dict could not be applied to persons
who had solemnised marriages —
against the law — before the judg-
ment came. The court explained
that it had not laid down any new
law but only interpreted the exist-
ing law which was in force. The in-
terpretation of the provisions re-
lates back to the date of the law it-
self and cannot be prospective from
the date of the judgment.

In his separate but concurring
verdict, Justice Ahmad said, “a per-
son who mockingly adopts anothes
religion where plurality of marriage
is permitted so as to renounce the
previous marriage and desert the
wife, he cannot be pé&rmitted to
take advantage of his exploitation
as religion is not a commodity to be
exploited.”
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‘ IR Ernest Barker, the
1 eminent British political

scientist, eulogised the
Preamble to the Indian
Constitution in his book in the
mid-fifties as the finest possi-
hle constitutional edict for the
people. But the very large
number of amendments, 90 in
all, the controversy over parlia-
mentary versus presidential
system, the two review
proposals, one during
the Emergency regime
of Indira Gandhi and
the present on-going
one reveal that the
intent of the framers of
the Constitution and its
practice over the last
five decades is at vari-
ance.

A constitution can be
described as a power
map which formalises
the distribution of
authority in a given!
political entity. The
basic understanding is
that unless the constitu-
tion reflects the domi-
nant values of a saciety,
the possibilities of its
success are dim. A good
example of this failure
is Canada. In spite of its
abundant resources and

C,':‘DWM’M» .

By SUBRATA MUKHERJEE

different identities lead to a
series of conflicts in which,
most importantly, the marginal
and peripheral groups resist
the centralising tendencies of
the political elite. The economic
manifestation of this conflict is
reflected in the forces of indus-
trialisation and pre-industriali-

OCIAL CHANGE

Role Of The Constitution
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bound to be a superficial one as
machine politics in the US does
not affect even one percent of
the people whereas the patron-
client relationship in the devel-
oping world is all-pervasive
with the majority of the popu-
lation being part of it. In such
an actual situation of inequali-
ty of a distinction between a
giver and a taker, constitution-
, al norms, niceties and
onventions become
mostly irrelevant mak-
ng the formal constitu-
ion non-functional.

As such the success of
a constitution depends
{ on a number of inter-
| yelated issues. First, the
clear implementation of
constitutional or provi-
sions implies strict
adherence to the rule of
law, fair and quick judi-
1 cial redressal machin-
1 ery and an open elec-
.} toral mechanism. Sec-
ond, relative autonomy
| of the institutional
infrastructure like the
media and credibility of
the repressive appara-
tus of the state mainly
the police. Third, there
is a need for the flower-
ing of a vibrant eivil

minor ideclogical contradic-
tions, it is in a process of con-
tinuous constitutional develop-
ment trying to grapple even
with its political identity,
whether it is a union of part-
nership of two peoples, English
speaking and French speaking,
or a federation.

One problem of Canada is
that though geographieally it is
big it has very little history. As
a result it lacks consensus on
major issues like relationship
hetween the provinces and the
centre, language and culture.
Tts continued united existence
is less due to its inherent
strength but more due fto its
being part of NAFTA and
G8.

CLASH

Another example of sub-cul-
tural hostility is Northern
Ireland. Its major religious and
social divisions seriously
impede the development of a
consensual political culture
among the elite. The elite
instead of attempting cohesion
promotes inter-communal hos-
tility. In the background of a
long sense of historical identi-
ty, pluralistic politics is very
hard to actualise. It is because
of this hostility that the pre-
sent peace process is taking a
long time and the final agree-
ment still remains uncertain.

In the context of the new
nations the key sacial divisions
emerge out of the process of a

national or industrial revolu-

tion. In the process of consoli-
dation of these forces, there
emerges a more or less cohe-
sive central elite, which with
its political authority tries to
impose standardised norms
that inevitably clash with
existing religious and social
forces. The clash of these two

The quthor is the Professor of
Political Science, University of
Delhi, South Campus.

sation, regarding the modes of
production, between agricul-
ture and industry. The conflict
has also other manifestations
like distinct interests, identi-
ties and value systems.

These conflicts are reduced
during the period of democrati-
sation where these conflicts are
somewhat resolved with the
emergence of new political par-
ties. The earlier failure to have
a national coalition is resolved
with the emergence of distinc-
tive multiple identities in the
form of new political parties
incorporating the leaders of the
under-represented segments.
"This happens where capitalism
is weak and access to state
power is a key variable for wel-
fare of the people. Because of
this immense power and pres-
tige of the state, power is
inherently a tendency to be
controlled by a few groups of
the elite. They assume the
forces of political patrons and
stoutly oppose anad hinder
democratisation of society. This
is the neo-patrimonial state in
most of the pest-colonial soci-
eties, which subverts the con-
stitution for perpetuating its
own vested interests.

RELATIONSHIP

In fact ironically one uninten-
tional effect of the IMF grants
to the developing world 1s the
enhancement of opportunities
to strengthen the patron-client
relationship with more powers
to distribute favours to a large
number of people. Authority in
such a situation is identified
with a person and net a holder
of an official position.

The patron-client relationship
continues because of three
interlinked factors of money,
employment and security.
Some commentators compare
the patron-client relationship
in the developing world with
Ameriean machine politics.
However, such a comparison is

society in order to inculcate
democratic values, The essen-
tial precondition, as John
Stuart Mill correctly under-
stood of a liberal state, was a
liberal society. Fourth, there
has to be a resolve and commit-
ment to end endemic poverty,
which is the basic cause of
servitude and the main reason
for the perpetuation of a
patron-client politics. Fifth,
every citizen ought to have an
easy and affordable access to
justice, public organisation and

its resources and education on |

that normally reduces the cri-
sis of belief and sense of alien-
ation. Sixth, there is a need to
develop a Weberian type of
capitalistic spirit, which will
reduce the crisis of accumula-
tion and make the capture of

state power for personal

aggrandisement less attractive
and tempting.

STANDARD

Unless and until the decision-
makers are seriously convinced
about implementing these
schemes in a planned and con-
certed manner, no constitu-
tional review will yield the
desired result. A constitution
ultimately reflects the domi-
nant values of a society and
these values should be in tune
with what Andrei Sakharov
says: “a universal responsibili-
ty to use a single standard in
judging human misfortunes
and injustice wherever they
occur”.

These values should be such
that the majority willingly
obeys. Such allegiance is possi-
ble if the decision making
process is transparent, impar-
tial and not ouly just, but also
appear to be just. Till we
achieve such a stage, any effort

to review or amend the

Constitution will remain only a

formal and ineffective mecha-
nism with little meaning for
the average citizen.




Kochi June 1 (PTI): In a lm"
mark judgment, the Kerala High
Court today declared that enfore-
ing hartal was an unconstitution-
al act and no political party or or-
ganisation had the right to force
people to observe it.

The yerdict was passed by a di-
vision bench of Justice P.K. Bala-
subramaniyan and Justice K.A.
Mohamad Shafi. The state govern--
ment; the CPM, the Congtessand
‘the Election Commission (EC)
were among the respondents in
.. thecase.

One of the petitloners e the In-
stitute of Social Weifare, Kochi -—
had filed a petition before the
court to bring hartal and other
calls for closure of shops and es-
tablishments under the definition
of “bandh”. The court had earher
* declared bandhs illegal.
Though there isnolegal deﬂm-

" tion of either hartal or bandh, the

essential difference between the

C—

. protest, everyone has to cease

~tion.

two is that in a hartal, which

work. But bandh, a call to stop
work, may not mean that a person
supporting it closes his business
or abstains from work.

However, in both the cases, the
court appeared to have come to
the conclusion that forcing any-
one to abstain from work was “il-
legal”. ..

In their verdlct the Judges di--

rected- the. EC  to entertain
complalnts of violations of Sec-
tion 29a(s) of ihe Representatlon

_of Pebple Act, 1951 by any regis-

tered political parties orassocia-
They . -also ° ‘told ‘the
commissiosi-that if the case so

'_warranted they -could also de- .
‘recognise. a ‘patty or- cancel 1ts
- registration.

 ~ The bench also du'ected the,

“state: govemment grcorporations

owned or controlled by the state,
to take immediate steps for recov-

ry-of damages if their property
had been damaged during a har-
tal.

Though the commission’s
unsel argued that the EC had no
pywer to deregister a political
party even if it flouted the rules,
the judges said an “active” com-
mission could prevent indiscrimi-
nate calling of hartals enforced by
threat. - - .

The CPM, in its counter-argu-

" ment, said that it had only called

for a hartal ~and not a bandh, on
September 25, 1998 and that politi-
cal parties had the right to urge
people to express. their protest
against subversion of democratic
principles. -and ' constitutional
norms. ,

The Congress said that hartal

. was part of the freedorn of expres-
-sion, protected under Articie 19(1)

of the Constitution.
Disagreeing with the respon-
dents that hartal was the legacy ot

rHE T ghbg"ﬁ*\?h
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e nation’s freedom struggle, the

dges said destroying public and
private property in the name of
hartal could not be considered a
constitutional act.

The expenditure incurred by
the state to mobilise sufficient po-
lice force to meet every hartal call
also could not be ignored, they
said.

They said the authorities
should realise that their duty lay
tothe state and not te any political
pariy or asscciation. In the
interest of the state, they were
hound 1o protect the right of the
ritizens.

The district collectors and the
police and all administrative offi-
cers should ensure that traders
were given necessary proteciion
to open their shops on the day of a
hartal, the bench said, adding that

citizens should also not be pre-

vented from going out in their
£ars,

¥
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he government’s re wlumm of February 22,
2000 gives the wrong imnression — that
our Consuiuu{m 13 ngg!l):' behind the
times and requires ¢ tespond to changing
needs.

On the occasion of the cefebration of 30 years of

. our Constitution the Pnsiduu of India satd (on Jan-

P of Daiuienih
h fuik ‘nhoui revising

nary 27, 2000, m e Conuy
“Today when there is so nue
the Constitution or even wiiinng Constitiian,
we have 1o copsider whethee it 12 the Constituting
that has failed us or whethey it 1s we who have failed
the Constitution.”

. Simple words. Most etieciive Most guoted.

Yet they do not express any definitive ponit ol
view — they were words of caution expressed not by
alawyerorby a judge but by a statesman with rich
political experience. Surely they deserved consider-
ation! But only a few weeks later, without even

3 NCw

- attempting to examine whether the Constitution had

failed us or whether it was constitutional functionar- -

ies who had fajled to work the Constitution in the
manner in which it was conceived and wiitan, the
government of the day resolved “to set up 2 Nation-

al Commission to review the working oi ihe Cuiisti-
tution”™: mark the words “Natonal Comriasion”

None of the political parues in Upposition were coti-
sulted. Neither of the Houses of Parliament (whose
members together have the sole power to amend the
Constitution] were taken iata ¢ nmdcnu’ nor had its
members expressed the need 1 " review” the Const-
tution. Both Houses had been summoned to me=t on
February 23, 2000. But just a day before, a govern-
ment resolution dated 22 February 2000, announced
the constitution of a Commission 10 examine, “how
best the Constitution can respond to the changing
needs of efficient, smouth and elfective system of
governance and socio-ecogomic development of
modern India within the framework of partiamen
tary democracy and to recommend changes if any
that are required to the provisions of the € onstitution

w1th0ut interfering with its basic stucture or fea- -

tures.”

Obviously the impression given was that our Con-
stitution was lagging behind the times and had to
respond to “ changing needs.” No consideration was
given to the fact that to meet “changing needs” thé

: constituent body (consisting of members of both
. Houses of Parliament) had in fact amendeq the Con-
| stitution over the years on nearly 80 different occa-.
- sions: all of which is so well-documented in a study.

waenro ard OPETAIION OT the amendipg process

PRt S e
. publlshed by the Lok Sabha Secretariat (titled Con-

. stitution Amendment in India). In the Preface to the
. Sixth Edition of this work the Editor (then Secrétary-

Gefieral of the Lok Sabha), had written: (as of the

. year 1995): “The amending process of the Constitu-

tion has been working like a ‘safety-valve’ to recon-

" cile the requisites for g progress with the requisites for

- safety. It is ample testimony of the vibrance of our

Constitution that in a span of 44 ygars of its adoption
as many as 76 amendments have been carried out to
bring it in tune with the changing needs and aspira-
tions of society.” No one inside or outside the gov-

~ ermment has ever contradicted the correctuess of this

factual assessment. . ‘
Our existing Constitution of India makes provision

© for unity amidst diversity — do not disturb it.

We must first try to understand the background to

. our Constitution before we ask ourselves thie ques-

tion whether we need to review it.

We cannot comprehend or even attempt to com-
prehend this Constitution of ours until we realise the
vastness of India and its diversity.

India’s diversity begins with its geography. The
entire subcontinent —— which today inclodes Pak-

istan, Bangladesh, Bhutan, Sri Lanka and of.course,

India — is a separate geographical entity bounded
by high mountains in the North, and great oceans to
the West, South and East. Until about 70 years ago
the subcontinent could be approached only by sea or
through narrow passes in the North-West. Protected
by natural barriers, it formed histoticaily a cul-dé-
sac; successive migratory waves of fuvaders were
halted and intermingled with the indigenous resi-

M

PERFECT F

Our Consfitufion is nit lagging behind the times. It is just

OR

Faul S. NARIMAN

In a land of conflicting ideas and ideals, the basic docume

governance has been forged in a spirit of tolerance accommgdating

dlverse interests and values

1\

dents to such an extent that ;awy distinct racial
traits became hard to identify. Language and reli-
Jgxon rather than ethnic origig. &

1stmgm~:hjng feature of the mynad peoples of
India.

Writing in the quiet seclusion of a/British prison in
1944 (during his night term’ of ? jsonment for
revolting against the British), Jawaharlal Nehru con-
templated “the variety and unity” of India: “The
diversity of India is tremendous; 1t is obvious: it lies
on the surface and anyﬁady:(.:m see it. It concerns
-itself with physical a $ as well as with cer-
tain mental habits and: “Yhere is little in com-
mon, to outward seemmg, een the Pathan of the
Northwest and the Tamil in the far South. Their
racial stocks are not the same, though there may be
commgn strands running through them; they differ
in face¥and figure, food and clothing, and, of course,
language... the Pathan and Tamil are two extreme
examples; the others lie somewhere in between. All
of them have still more the distinguishing mark of
India. It is fascinating to find how the Bengalis, the
Marathas, (he Gujaratis, the Tamils, the Andhras, the
Oriyas, the Assamese, the Canarese, the Malayalis,
the Sindhis, the Punjabis, the Pathans, the Kash-
mirs, the Rajputs, and the great central block com-
prising the Hindustani-speaking people, have

retained their peculiar characteristics for hundreds of
years, have still more or less the same virtues and
failings of which old tradition or record tells us, and
yet have been throughout these ages distinctively
Indian, with the same national heritage and the same
set of moral and mental qualities. There was some-
thing living and dynamic about this heritage which
showed itself in ways of living and a philosophical
attitude to life and its problems. Ancient India, like
ancient China, was a world in itself, a culture and a
wcivilisasiph, which gave shape to all things. Foreign

the-primary -
“Some kind of. 2

inflyences poured in anddften influenced that cul-
ture and  absorbegd! Disruptive tendencies gave
e.immeé an atterpt to find a synthesis.
a.dream of unity has occupied the
mind of India since the dawn of civilisation. That
unity was not conceived as something imposed from

outside, a standardisation of externals or even of

beliefs. It was something deeper and, within its fold,
the widest tolerance of beliefs and customs was
practised and every variety acknowledged and even
encouraged...

“In ancient and medxeval ‘times, the idea of the -

modemn nation was non-existent, and feudal, reli-
gious, racial, and cultural bonds had more impor-
tanse. Yet I think that at almost any time in recorded
history an Indian would have felt more or less at
home in any part of India, and would have felt as a
stranger and alien in any other country. He would
certainly have felt less of a stranger in countries,
which had partly adopted his culture or religion.
Those, such as Christians, Jews, Parsees, or
Moslems, who professed a religion of non-Indian
origin on, coming to India, settled down there,
became distinctively Indian in the course of a few
generations. Indian converts to some of these reli-
gions never ceased to be Indigns on account of a
change of their faith. They were looked upon in
other countries as Indians and foreigners. even
though there mjght have been a communtity of faith
between them.”

I like to believe that it is this eloquent passage
(written in 1946) that inspired the drafting of India’s
Constitutions

The Constitution of India, 1950 as enacted, con-
tained 395 Articles (with a Bill of Rights) and an
Appendix of eight Schedules, occupying in the Offi-
cial Edition, 25 1. pages. Its length was due, not mere-
ly to the size of the country, but to the problems of

INDIA

accommodatilg, in a Parljufientary-cum- Cabmet—
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and observing varied faiths, striving at the same tlme
1o transform a rigid hierarchical social order into an

egalitarian society.

he Constitution enshrines a social, covgnant
and is neutral to what economic model is cho-
sen except that it should approximate to a
socialist ideal. The Chapter on the Directive
Principles of State Policy makes this clear. The Con-
stitution accominodates all religions but does not
give recognition to any single one. Religion in India
means not only the profession of faith; as you know
it encompasses, places of worship; (temples,
mosques, gurndwaras, churches, synagogues); it
includes idols, deities and offerings to them, bathing
places, graves, tombs, properties attached to and
owned by religious institutions.

All this — faith, worship, ritual and the secular
activities of religious groups — had to be and are
provided for by the Constitution — in the Chapter on
Fundamental Rights. Their essentials are put beyond
the reach of interference by the executive or by fleet-
ing majorities in Parliament and in State Assemblies.

Pluralism and an indigenous federalism  thus
became the delicate balance in the framework of
India’s ,Constitution. Pfuralism has been India’s
great strength. It js7also India’s great weakness —
and this incon g lity is nowhere more apparent than

ént of governance has been forged in a spirit
of MLlerance dcccmmodatmo diverse interests and

® With more than 30 principal indigenous languages

and dialects from which to choose, the Constitution

has recognised English as one of the two official lan-
guages of the Union — at the same time it has
affirmed the fundamental right of sections of citi-
zens having a distinct lunguage and script, to con-
serve the same.

® In a professedly secular republic, the, Chapter on
Fundamental Rights has recognised and protected
India’s six main rellglons (and more than 200 “reli-
gious persuasions”); and by a compact with India’s
minorities it has also insulated from fegislative and
executive incursions the cultural and educational
rights of sections of citizens and minorities (whether
based on religion or language).

w The Right to Equality is guaranteed, and the State
is prohibited from discriminating against any citizen
on grounds only of race, religion, caste, or place of
birth, and yet-discrimination in favour of socially
and educationally backward classes is recognised
and encouraged. The textual juxtaposition of guar-
antees of equality and the authorisation of compén-

satofy discrimination reflects the deep conflict
between divergent views on Equality, and varied
notions as to the scope of protective discrimination.,

® Whilst adopting adult suffrage as the basis for:

N ¥

periodic elections to Parliament and to State Assern-

blies, and abolishing special electoral rolls based on
race, religion, caste, or sex, the Constitution has pro-

vided for reservations of seats in the House of the.

People and in the Legislative Assembly of every -

State for the Scheduled Castes and Scheduled Tribes
(for centuries, the outcastes of Hindu socitty -—
reckoned as the world’s largest minority).

These seemingly disparate and contradictory pro-
visions were necessitated not only by social, histori-
cal and political considerations, but to help preserve
that “dream of unity “about which Panditji wrote (in
his Discovery of India) a dream that “has occupied
the mind of India since the dawn of civilisation.” It is
unity amidst diversity that is the touchstone of our
Constitution’s philosophy: the provision for a feder-
al structure, with a strong centrist bias gives added
emphasis to this philosophy.

& ToMorRROW: Wherever the Coustitution has not
worked properly it bas been becanse the Constitu-
tional functionavies have failed to perform the
[funcrions entrusted to them




Changing the Constltutlon

E government’s proposal to

review and possibly recast the
Constitution of India has run into
bad weather. This was to be expect-
ed in the present fractious political

/ environment. The Congress party,
now in opposition, could be count-
ed on to find some reason to op-
pose what the BJP government
wishes to do. The BJP’s own allies
have misgivings about how far the
revision should go; and there are
very strong differences of opinion
within the sangh parivar itself
about the basic structure of the
Constitution and what should be
changedinit.

Weak Consensus

There are understandable,
though perhaps exaggerated, fears
about what may be done to the sec-
ular character of the Indian Consti-
tution on the pretext of bringing it
in line with Indian tradition. The
opponents of secularism are artful:
they will not attack it in the name
of Hinduism or religion, but in that
of tradition and morality. For all its
limitations and shortcomings, the
Indian Constitution is forward-
looking. The values on which it
rests — equality, liberty, rule of law,
individual rights — are all modern
and not traditional values. If those
values have not been realised fully
or even substantially in the last 50
years, this is not because of our pre-
sent Constitution, but in spite of it.

Even the best of constitutions is
not perfect; no man-made objéct
can be. For those who agonise over
secularism it is well to remember
that there was not even the pre-
tence of divinity in the making of
the Indian Constitution. What has
been created by human beings can,
of course, be amended and im-
proved by other human beings. In-
deed, it is the nature of a modern
constitution that it has built-in pro-
visions for its own amendment.
These provisions have been used
somewhat freely in the 50 years
since the Constitution was adopt-
ed. Increasing numbers of people
have begun to feel that the time has
come to go beyond these piece-
meal changes and attempt some-
thing more comprehensive. But
others feel that we have a good
Constitution and that the pro-
changers should be restrained from
making the best the enemy of
the good.

The writing of a constitution or

By ANDRE BETEILLE

even its rewriting is a major event
in the life of a nation. Certain con-
ditions have to be met if the event
is to be fruitful and effective. The
first and most important of these is
that there should be a consensus in
the country about the desirable
legal and political order and the
desirable way for its creation and
sustenance.

It will be hard to deny that the
kind of consensus that existed be-
tween August 15, 1947 and January
26,1950 does not exist today. It will
not do to forget that a consensus
did not exist when the Constituent

Assembly had its first meetings in |

December, 1946. The Muslim
League boycotted the assembly
and the princely states went unrep-
resented. The consensus began to
emerge only after partition and In-
dependence. Its creation, which is
recorded in the official report of
the debates conducted over three
years in the Constituent Assembly,
was a very impressive achievement.
Should a constitution that was writ-
ten when the consensus was strong
be rewritten when it is weak?

No human creation, whatever
the conditions of its creation, can
be fully free from defect. If I were
asked to point to one single defect
in the Constitution of India, I
would point to its excessive length.
It is easily the lengthiest document
of its kind. Its length is four times
the combined lengths of the
US and the French constitutions.
It has too many provisions;
and they are too specific, too de-
tailed and too concrete. This has
made the Constitution of India an
unwieldy document. Paradoxically,
it is its excessive length and
detail that has forced so many
amendments on it.

Historical Tendency

The historical tendency of Indian
civilisation has been one of accre-
tion, leading to the accumulation of
new elements without the elimina-
tion of old ones. It is very unlikely
that a revision of the Constitution
will lead to a reduction of its length.
If the committee set up for its re-
view follows the general tendency,
its length will almost certainly in-
crease. The momentum of social
and political change through
legal and constitutional interven-
tions has been towards the
enlargement of constitutional
provisions, and it is difficult to see a

azards of Competitive Populism

WY

reversal of this moséntum in the
immediate future.

Some feel that the Indian Consti-
tution, unlike other republican con-
stitutions, has been uséd a little too
freely with the object of changing
the structure of society. In retro-
spect, the Constituent Assembly it-
self appears to have been a little
tao optimistic about what a brand
new constitution could do to sweep
away the age-old traditions, cus-
toms, prejudices, hierarchies, ani-
mosities and apathies rooted in the
Indian soil. It is not clear whether
the review committee will confine
itself to recommendations relating
to the structure of governance or
feel encouraged to go deeper and
propose changes, for instance, in
the balance between Fundamental
Rights and Directive Principles of
State Policy.

More harm than Good

There are many sympathetic
people in our country who feel that
the conditions of the deprived and
the disadvantaged can be speedily
improved by granting them more
extensive rights. The Constitution
already has a battery of rights, but
they feel that new ones, such as the
right to education and the right to
work, should be added. The prob-
lem with the Constitution of India
is not that it has too few rights but
that it has too many, and partly for
that reason, those rights are not
always taken very seriously.

1t would be wrong to pass judg-
ment in advance on the work of any
committee. At the same time, one
cannot escape the thought that not
all its members are likely to be free
from the virus of competitive pop-
ulism. That virtue is no longer con-
fined to legislators and party lead-
ers but has made inroads into even
the loftiest of public institutions. If
the deliberations of the review
committee lead to simplification
and rationalisation of the structure
of governance, that will be all to the
good. But attempts to go beyond
that in the name of social justice are
not likely to bear fruit and may be
counterproductive. Politicians may
promise all things to all persons
with impunity, but a constitution
that carries a
plethora of provi- m“
sions that cannot
be enforced does
more harm than
good to society.

THE TRIES OF INDiA
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1
THE EXPECTATIONS and the excite-

ment notwithstanding, the Trinamool

Congress, BIP and Congress leaders here

feel that Governor Viren J Shah’s visit to

Midnapore will not improve the law and order
situation in the district.

Even Governor Shah said that he had his lim-
itations. “I cannot forget that as a constitution-
al head of the State, I can only suggest and
advice the Council of Ministers led by Chief
Minister Jyoti Basu. However, | am concerned
and [ will certainly do my bit,” Shah said. “But
it 1s unfair to ask the Governor (o interfere on
Government matters. He is above politics, so
don’t read too much into my visit to
Midnapore,” he told reporters.

This message was not entirely lost on politi-
cians. Though all the major political outfits
including the Trinamool, BJP and the Congress

S
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dutifully presented memorandums to 't esult: \zefo. But now since the BJP is in

Governor, they all felt that the whole exercise
could be futile.

“The common people might think that the
visit of the Governor to Midnapore would solve
all their problems, that normalcy will return to
violence-torn Keshpur, Garbeta, Pingla,
Danton and other areas, but these are all wish-
ful thinking,” said district Congress president
Raj Kumar Misra. “How can we forget that
Viren Shah is Jyoti Basu’s friend. And he will
not do anything that would harm him. His visit

is a political gimmick. He doesn’t have any real

powers,” he added.

Trinamool district chief Dinen Roy equally
pessimistic about the outcome of Shah’s visit.
“In the past too, Governors had come to
Midnapore. Nothing changed. Neither will it
this time,” he remarked.

Two years back, villagers of Chandrakona and
Garbeta were attacked by political cadres. A
central team came to see the spot.

power, Gpvernor Shah might submit a report.
But therejwill be no action. Moreover, things
are out ofjcontrol here. People have taken the
law in thei} hands and a Governor cannot solve
this probleln,” said BJP State Secretariat mem-
ber from Midnapore, Dr Manoranjan Datta.

The Governor did not make any wild claims
either. He made it clear that the law and order
situation was only one of the topics of discus-
sion he had with district officials. “Health, edu-
cation, irrigation, floriculture, self-help pro-
grammes for women and electricity generation
have all figured in my talks with officials,” Shah
said.

During his stay in Midnapore, Viren Shah vis-
ited Midnapore Sadar Hospital and Collegiate
School. A move which upset the political lead-
ers because they expected the Governor to visit |
trouble-spots like Keshpur to get a first-hand
account of the deteriorating law and order situ-
ation there.
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st Bengal Governer,

CPM on colllsmn course

SUBRATA NAGCHOUDHUFRY ?and Garbeta.

MIDNAPORE, MAY 5

confrontation is brewing
A:)nemeen the ruling CPI(M)
: in West Bengal and Gover-
nor VirenJ Shah. Apparently at the
behest of party bosses in Calcutta,
the entire Midnapore district unit of
the CPI(M) has decided not to
meet Shah when he arrives here to-
morrow, ostensibly to hold areview

There have been at least 60 ca-
sualties on both sides and thou-
sands of houses have been burnt.
Just a week ago, two people were
killedina fierce exchange of fire.

The ruling CPI(M) reacted
strongly to Shah’s “unusual” deci-
sion to go to Midnapore. In the
state’s political circles it was thought
to be an outcome of the pressure
exerted by Mamata Banerjee on
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undertake arevie

District Magisfrate M V Rao
confirmed that unt{l this afternoon,
neither the CPI(M) nor any other
Left Front constitugnts had enlisted
their names for meeting the
Govemor.

However, the Congress, Tii-
namool, BJP and several other vol-
untary organizations have submit-
ted letters demanding an audience
with the state governor.

When asked how could the
CPM stay away given that it was in
charge of all posts related to devel-
opment, Rao declined tocomment.

A senior leader of the district
unitsaid that the partywill not meet
the Govemor unless “told todo so.”

‘When Shah took charge early
this year, he wasviewed asan indus-
trialist friend of the state chief min-
ister Jyoti Basu.

But at the same time the TMC-
BJP camp was happy as Shah had
beena BJP MP and aformermem-
ber of the BJP’s national executive.
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! behaviour. the Gove
©would ondy be 1o 1he

BRAVO EXCELLENCY!|

The Governor sets the gat amoy g{he pigeons .
IS Excellency, Viren Shah, has not puda

‘oot wrong since

about to do so. He has been active, pro
because he is seen to be well-meaning and si
ings. His visit to Midnapore, however, will not be so easily for-
gotten either by the nervous local officials or by Writers’
Buildings. His avowed aim was to see things for himself and
no one suggests he ought not to do that. He is nobody’s pet
poodle. But simple requests to be allowed to see a local school,
and a nearby hospital created quite a stir because his prede-
cessors were content to see what they were shown and it was
not convenient to local officials to let His Excellency see how
bad things really were. A photograph in this newspaper shows
patients lying on the floor of the hospital. What purpose is
served in trying to prevent the Governor from seeing how bad
things really are? Viren Shah was accused of prying into the
law and order situation. Whether he was interested in this is
of less moment than the fact that he has a perfect right to see
and hear what he chooses. The fact that so 1aany people came
to see him and petitioned him to do various things for them
should not have caused such panic among the officials. The
Deputy Chief Minister should have known better than to offer
unsolicited advice as to how the Governor should conduct him-
self. Buddhadev Bhattacharya needlessly insisted that he
would wait and see what the Governor would do: as the head
of state does not have to wait for the Deputy Chief Minister to
set the agenda and certainly does not need lessons on proper
rnor’s snub that if he sent any reports it
President was entirely justitied.

The question is not of Buddhadev’s impatience or lack of
understanding. The nub of the thing is that things are at sixes
and sevens -all over West Bengal and a Governor concerned for
his remit cannot be blamed for wanting to see things for him-
self. He is a friend of West Bengal, he has said that he would
like to be useful to the people and the Government of the state
and there is no reason to doubt his bona fides. One can assure
a nervous and edgy Deputy Chief Minister that the Governor
is not about to recommend President’s Rule in the state, or is
it Buddhadev’s view that there is a case for it?

Viren Shah has a sense of humour, he will not take such
boorish behaviour amiss. Besides he is interested in the state
and really wants to see what he can do to improve things, in
as much as they lie in his power. He can aid and advise the
Government, if the politicians have any sense and this is a
large assumption, they would listen to a man who unlike
themselves, has many achievements to his credit. He is an
experienced and successful businessman, what he has to say
about improving things in the state should be of interest and
value to those in charge of the Government. As for the officials
it was a new experience for them to deal with a man who
knows his mind. A shake-up was long overdue and it was mild |
and courteous, ’ !

Get on with your concerns, Your Excellency, the people of !
the state are with you. : | 7
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éwthe constitutional review comfpiss/i&f/s»rﬁotiveq fp’xélous or sinister?
(e =

Agenda radical and

-

3 it buffoonery, or something mo:

invidious that is at work? The 0 \é

Union law minister was the pic-

ture of innocence: what, pray, is

wrong with a constitutional re-
view committee? He is prepared to give a
prior undertaking — the changes the
committee might propose will not affect
more than five per cent of the Constitu-
tion.

The law minister could not have been
serious. In case he was, woe betide the
country, for how do you satisty the condi-
tionality of redrafting only five per cent
of the Constitution? Amending five per
cent of the total number of articles in
the Constitution? Altering the contents
of five per cent of the total number of
pages covered by the Constitution? Or
are the proposals to aim at affecting five
per cent of the aggregate fiscal and mon-
etary resources flowing from the consol-
idated fund of India? Or could it be that
the changes are intended to influence
five per cent of the items in the Union
list of the sixth schedule? Or five per
cent of the items covered by the state or
concurrent list?

The underlying issues are much
weightier than what the law minister’s
frivolity hints at. Should the orbit of five
per cent he has in mind-cover the rele-
vant articles touching the directive prin-
ciples of state policy and fundamental
rights, all of us will be in very deep trou-
ble indeed.

The law minister cannot therefore
avoid further interpellations. What sort
of general guidance has the government
given to the committee that has been set
up to review the Constitution? The com-
mittee obviously cannot operate in a
vacuum. The focus therefore hastobe on
the contents of its terms of reference. In
all official documents, these terms of
reference are usually drafted with ellip-
tical wording; each of them can be inter-
preted in 20 different ways. It is relevant
against this background to enquire
whether the authorities have indeed a
hidden agenda. The eminent judicial
personality named as the chairman of
the committee may not even be aware of
the processes of the official mind. There
could well be attempts to take him for a
ride, with the prime minister not being
in the know, and not even the law minis-
ter, for there is a tide in the affairs of
men which makes it supposedly unstop-
pable.

THE TELEGRAPH

t this juncture, further questions

? s are posed though. The hide and
seek the government plays with

the purported purpose of the committee
raises a whole series of questions. Do
the authorities nurture a surreptitious
hope that while Kesavanand Bharati
will formally remain sacrosanct, certain
amending passages could yet be smug-
gled into the relevant articles and the ex-
ercise would be as good as sabotaging
the basic structure of the Constitution
from within? Or is the appointment of

L)
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. CUTTING CORNERS

ASHOK MITRA

the committee merely a ploy to postpone
implementing decisions the authorities
do not like? For it is atrocious that the
Sarkaria commission’s recommenda-
tions, submitted a full decade ago on a
number of crucial issues, are yet to be
implemented.

Successive governments at the Cen-

tre, including the United Front regime,
cannot escape the blame for this gross
procrastination. To prove its bona fides,
the present government could have first
cleared the decks by announcing its ver-
dict on the Sarkaria commission recom-
mendations. That would have connoted
progress of a major sort and dispelled

- suspicions on the motives and inten-

tions of the government.

Is not a further comment in order? In
case the authorities venture to claim an
open mind, could they not have exhibit-
edadegree of catholicity inthe composi-
tion of the commission? It is the left who
had, in the post-Emergency years, spear-
headed the agitation for restructuring of
Centre-state relations through suijtable
amendments to the Constitution. Many
misgivings could have been dispelled if
at least a couple of individuals included
on the committee were from the radical
side of the political divide.

For there are ways and ways of play-
ing the game of redoing the Constitu-

tion. Twenty years ago, enthusiasts, for
instance, concentrated on the demand
for scrapping Article 356 and thereby en-
sure the demise of the authoritarianism
latent in the Constitution, summarily
approving the removal from office demo-
cratically elected state governments.
The invoking of the provisions of Arti-

‘ Many misgivings
could have been dispelled
if a couple of individuals
on the committee were
from the radical side of the
political divide ,

cle 356 to remove the Bharatiya Janata
Party regime in Uttar Pradesh in the
wake of the Babri Masjid demolition has
induced second thoughts in some minds
on the usefulness of thearticle. It is how-
ever the principle of the issue which
should matter. Even with Article 356 not
being around, it should stiil be possible,
for instance, by availing of Article 256,to
cope with a state government which has
travelled beyond the pale of reason.
There are other hardy annals the de-
bate on constitutional reforms is likely

idden

to provide a renewed impetus to. For ex-
ample, those chewing their heads off on
the issue of deficit budgeting may ap-
pear on the scene and suggest a constitu-
tional amendment which sets alimit to
the size of the fiscal deficit, such as in
terms of a maximum percentage of
gross domestic product. They will how-
ever turn out to be no fiscal wizards.
Where the government enjoys a comfort-
able majority in Parliament, a constitu-
tional amendment indicating an upper
limit to fiscal deficit is unlikely to be lit-
tle more than an irritant.

to breach the constitutional barri-

er, they could simply walk into Par-
liament, propose to raise the ceiling of
the deficit and hawk the necessary
amendment with the state legislatures.
Should the background provide a con-
flict-like ambience with this or that
neighbouring country marked out as the
number one enemy, the amendment is
bound to be approved with lightning
speed by both Parliament and the state
legislatures.

And if the claim proferred is to intro-
duce radical changes while encouraging
the process of reviewing the Constitu-
tion, what about a couple of suggestions
from, so to say, the floor? Let the focus be
on the defence budget. For a poor coun-
try the most effective defence policy, it
has been strongly maintained, is to im-
plement a wise and thoughtful foreign
policy which will mitigate the need for
additional defence outlay every year, in-
cluding outlay for expanding nuclear ca-
pability.

Pokhran and Kargil, in the view of
the peace-mongers, have set the nation
on a wrong track. The milieu is compre-
hensively hostile. Even so, this cheeky,
idealistic crowd would perhaps not
restrain itself from mentioning what it
considers to be changes essential in the
Constitution.

At least some of this crowd
would love to see the insertion of anew
article which prohibits defence expendi-
ture each year from exceeding four per
cent of the GDP. Some others would like
the instrumentality of the Constitution
to put a seal of approval on a fiscal
arrangement whereby the public outlay
on education is not allowed to
fall below six per cent of the GDP. Will
the committee set up to review the
Constitution have the catholicity of atti-
tude to consider incorporating such
limits, positive as well as negative,
on individual items of public expendi-
ture?

ho knows, once the commit-

\ ’\ } tee’s work gets going, it will de-
velop an impulse of its own,
spawning a built-in uncertainty where it
willsall end. Satisfactory, as Nero Wolfe
might say. But then, even the law minis-
ter perhaps does not know of ghe‘Hidden

Agenda. /

S hould the authorities feel the need




BANNING PARTIES-I

HE Chi ﬁ]lection Com-
missiondr, Mr MS Gill's
pain at cpnsures over his

show-cause notfice to the CPI-M

on its deregistration as a politi-
cal party is perfectly under-

standable. In a singularly ill-

considered judgment on 1

June, the Kerala High Court

has reversed public under-

standing of the law on the

point that has prevailed over a

decade. Worse still, it did so

without even a mention of the
fundamental right to “form
associations or unions” guaran-
teed by Article 19(1)(c) of the

Constitution or of the Supreme

Court’s landmark

ruling on the subject

delivered nearly 50 ;
years ago. A High|

Court ruling which

suffers from these |

infirmities cries
aloud to be over-
ruled by the

Supreme Court.

The EC had very
fairly submitted to
the Court that it
had “only a power ...
register and there is
no power to de-regis-
ter”. The Court said
that this “has only
to be stated to be
rejected”. The EC
referred to its rejec-
tion of Arjun Singh’s apphca-
tion for de-registration of the
BJP and for the freezing of its
election symbol on the ground
that its conduct violated the
principles of secularism.
Without discussing the merits,
the EC had rightly held that it
could de-register a party only if
it had obtained its registration
by fraud, or had ceased to func-
tion, “or any like ground where
no enquiry is called for on the
part of the Commission.” For, it
had no power in law to embark
on an enquiry to find out
whether a political party was
adhering to the conditions of
registration.

NOT EMPOWERED

To de-register a political
party is, in effect, to ban it. The
42nd Constitution Amendment,
enacted during the Emergency
in 1976 inserted a new Article
31D in order to empower;Par-
liament to make a Jaw for ban-
ning an “anti-national.associa-
tion”. The words “anti-nation-
al” were defined to include cre-
ation of “internal disturbance
or the disruption of public ser-
vices” besides fostering group
hatred and the like. It was
repealed by the 44th Amend-
ment in 1978.

There had already existed on
the statute book a law for ban-
ning associations (for advocat-
ing secession and for promoting
communal discord); namely,
the Unlawful Activities
(Prevention) Act, 1967. Article
31D sought to widen the
grounds and to do away with
the safeguard of a judicial
Tribunal headed by a High
Court Judge which was provid-
ed in the Act, in compliance
with the Supreme Court’s rul-

The author is a lawyer and
commentator on current
affairs.

By AG NOORANI

ing in VG Row’s case in 1952.
Article 19(2) permits only “rea-
sonable restrictions” on the
fundamental right “to form
associations” and then only “in
the interests of the sovereignty
and integrity of India or public
order”. The Supreme Court
ruled that a law which restrict-
ed the right must provide for
“allowing the grounds of such
imposition, both in their factu-
al and legal aspects, to be duly
tested in a judicial inquiry”.
Since the EC is not a “judi-

cial” body, it cannot be empow-

Kerala High Court’s Order

accepting bribes, only the bribe
giver can be. The rule of law,
precariously eroded by the
“apex” Court, now lies at the
mercy of judges there and be-
low; men are earnest in intent
but impatient with judicial dis-
cipline. They forget the wise
words of Aristotle: For a judge
to seek to be wiser than the
law is to do the very thing
which is, by wise laws, forbid-
den.

The facts are simple. On 28
July 1997, a Full Bench of the
Kerala High Court, comprising
Justices KG Balakrishnan, PK
Balasubramanyan and JB
Koshy, ruled, to the
citizens’ rehef that
“bundhs” are viola-
tive of the citizens’
fundamental right
to freedom of move-
ments and to carry
]lon his association
peacefully and are,
therefore, unconsti-
tutional. Bundhs are
enforced only by
recourse to violence.
Citizens have suf-

fered the oppre-
ssion of bundhs

sponsored by gov-
ernments, in abdica-
tion of their respon-
sibility to uphold
and enforce the law.

ered to de-register political
parties and the matter should
have ended at that. But the
Kerala High Court ruled that
“the Election Commission can
act as sentinel to ensure
respect to (sic) the Constitution
and democracy by the associa-
tions or parties registered
under the Act”. Since the
Constitution imposes no such
responsibility on the EC, nor
can a court of law. But the
High Court observed: “We feel
that an active Election
Commission can prevent indis-
criminate calling for hartals
enforced by threat and coercion
and bundhs by parties or asso-
ciations registered by it under
the Act, if it assumes an active
role and initiates action when-
ever it comes across instances
where the average citizen is
held to ransom by a few organ-
ised persons or members of a
politicpl, party. or orgaghnisation
and the arm of the Government
remains a mute spectator to
such blatant violation of the
rights of the citizens.”

JUDGES’ MERCY

It is rulings like this, deliv-
ered with the best of intentions
but with utter disregard for the
Constitution and judicial prece-
dents, which have brought
judicial activism into disrepute.
The example was set, as
always, by the men at the top.
HM Seervai’s devoted labours
have established how in the
last two decades, to go no fur-
ther, the Supreme Court com-
mitted precisely these sins
with utter disdain for the con-
sequences. It began with the
“progressive judges”; picked up
speed with the popuhst ones;
and has brought the Court to a
stage in which judicial subjec-
tivism rules the roost. Witness
its ruling in 1998 that an MP
cannot be prosecuted for

The Court noted, however, that
“as understood in our country
and certainly in our State, the
calling of a bundh is clearly dif-
ferent from a call for a general
strike or a hartal”. On 12
November 1997, the Supreme
Court upheld this ruling as
well as the distinction: “The
High Court has drawn a very
appropriate distinction
between a ‘Bandh’ on the one
hand and a call for general
strike or ‘Hartal’ on the other.
We are in agreement with the
view taken by the High Court.”

SHEEP’S CLOTHES

Once the distinction received
the Supreme Court’s endorse-
ment it was not open to the
High Court to wipe it out in a
subsequent ruling. This is pre-
cisely what it did. On 1 June, a
Division Bench of the Kerala
High Court, comprising Jus-
tices PK. Balasubramanyan
and KA Mohamed Shafi,
accepted the petitioners’ con-
tention that “the hartal as it is
now observed or compelled to
be observed is lion in a sheep’s
clothing”. Calcutta’s purists in
the English language need not
get worked up. The issue is
best left to wolves and lions to
sort out between themselves.
What concerns us is the Court’s
ruling that “those who call for
hartal cannot take shelter
behind the plea that hartal was
only a legitimate weapon of
mass protest and at the same
time create an atmosphere of
physical and psychological fear
as to compel others to toe the
line or to prevent them from
exercising their rights.”

Surely, this possibility could
not have been absent from the
minds of the High Court or the
Supreme Court when it upheld
the distinction.

(To be conclud%



CPI wants all-party meet on

Our Political Bureau
NEW DELHI 6 JULY
HE CPI has demanded an
all party meeting on Article
370, charging the Atal
Behari Vajpayee government of
deliberately aligning the Jammu
and Kashmir autonomy issue
with the “devolution of more
financial and administrative pow-
ers and functions to the states.”
By rejecting the autonomy
demand under pressure from the
hawks within the RSS and the BJP,
the Cabinet has sent out a message
that it is in no mood to discuss the
issue, the CPI has said, rejecting
the recent contention by the Prime
Minister that notwithstanding this,
there was still room for negotia-
tion on autonomy between the
Centre and National Conference
and other “Kashmiri” voices.
Holding that the Centre’s
move was aimed at first equating
the Kashmir question with that of
its relations with other states, and
then patting itself on the back on
the latter, the CPI has contended
that the real issue involved was
that of Article 370 which is an
implicit part of the Constitution
and the “erosions” evident over

NO DISSENT HERE : Bal Thackeray (left) with Union home minister

LK. Advani in Mumbai on Thursday. Thackeray had criticised
the demand for autonomy by the J&K government AP

the last two decades in the course
of its implementation. No nation-
al party endorsed the pre-1953
position spelt out in the autonomy
report, but there continued to be
an urgent need to discuss the
form, extent and shape that the
demand of the state Assembly
should take within the parame-
ters of Article 370 and the
Constitution, the party leadership

has argued.

Spelling this out in an article
scheduled to appear in the next
issue of the party organ New Age,
CPl general secretary A.B.
Bardhan has held “By getting
through the July 4 resolution on
Kashmir, the government has
given a quiet burial to Article 370,
pretending as if it does not exist.”

Referring to the historical

Article 370

circum cl/ under which J&K
acceded to India and those which
led to the adoption of Article 370
in the Constitution of India in
relation to the state, Mr Bardhan
has stressed: “True, these were
introduced in the Constitution as
a ‘temporary, transitional and
special provisions’, but they con-
tinue to be part of the
Constitution and al- though the
BJP/RSS have been vigorously
campaigning for long for the abo-
lition of this Article, other politi-
cal parties, including some from
the NDA, have opposed it.”
Putting the onus firmly on the
quantum of autonomy to be grant-
ed to the state as a first step
towards winning back the confi-
dence of the people, the article
points out: “The question is: what
measure of autonomy-has to be
conceded, consistent with the
Indian Constitution and national
unity and integrity of the country.
It goes without saying that these
cannot be sacrificed at the altar
of autonomy. But the quantum
therefore needs to be discussed
with utmost seriousness because
it is with that the solution to the
Kashmir tangle is linked.”

The Econoinic Time.
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Review panel to
S\ set deadline,
¥ o

STATESMAN NEWS SERVICE 3

NEW DEMNHI, July 8. — Streamlining its procedures, the
National Commission to Review the Working of the Constitution
today agreed on the need to set deadlines and mechanisms to
monitor the working of the advisory panels set up on the 10 areas
identified by the commission. ,

In the third full meeting of the commission, which will continue
tomorrow, it agreed to constitute a committee. The committee, to
which the advisory panels will submit their drafts, will ensure
uniformity in the quality of papers and a holistic view of the
issues dealt with in the papers.

The committee will also suggest allocation of funds for the

will be made public for debate, meetings of the advisory panels,
payment of professional fees to institutes involved in preparing
the material, seminars and other related purposes. The commit-
tee will also lay down broad expenditure guidelines on these.

A sum of Rs 40 lakh has been earmarked for fees and charges for
institutions and persons working with the advisory panels, and on
the expenditure to be incurred by members of the advisory panels,
The chairperson has been authorised to decide on the members of
the committee. )

At a press conference here today, Mr Justice BP Jeevan Reddy
said the commission had decided to lay down a time-frame for dif-
ferent stages of its work. He expressed hope that the commission
would be able to complete its work in a year.

The commission has received initial drafts on three of the 10
areas from the advisory panels. After modifications and changes,
these will be placed before the committee.

preparation of the consultation papers and questionnaires that -

A}
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Chandrika, (ji)position
on new Lan

P K Balachanddran \\
Colombo, July 8

j HE RULING Peoples' Alliance
(PA) and the opposition United
National Party (UNP) on Friday

ended four months of parleys with an

agreement on a new Constitution incor-
porating a radical devolution package for
the provinces. But Tamil moderates and

Sinhala radicals have decided to reject

the pact that had failed to find favour

with the rebel LTTE either.

Though the details of the new
Constitution were not revealed, both
President Chandrika Kumaratunga and
the UNP chief Ranil Wickremesinghe
described it as "historic".

According to sources, the new
Constitution envisages Sri Lanka to be a
parliamentary system of democracy and
the election system a combination of pro-
portional representation.

WFJ

1t also envisages the country to be a uni-’

tary state with a federal structure. This
feature is incorporated apparently to sat-
isfy the Sinhala majority for whom the
term "federalism” is an anathema and
please the minority Tamils who are clam-

: 'S
Wi\ ﬁ ‘3/
ouring for devolution of powey.

The devolution of power to' privinces
would be done on the basis §f the
Government's October 1997 order as
amended in the last four months during
talks with the UNP and parties repre-
senting the minorities.

The sources said the Government was
forced to agree to the UNP proposal that
there should be independent election,
police, judicial and public service com-
missions, and that disputes over land in
the provinces should be settled by an
independent land commission.

All constitutional disputes would be
referred to a Constitutional Council in
which there would be two vice presidents
-- one each from the Tamil and Muslim
communities. The Centre would have the
power -- akin to Article 356 in India -- to
sack a provincial government if it posed a

. threat to the unity and integrity of the

country.

Under the new plans, the Northern and
Eastern provinces would be merged for
five years. During this period there would
be a referendum in the multi-ethnic
Eastern province to ascertain its wishes
about staying within a Tamil majority

~4E HINDUSTAN ™

agree

kan Constitution

united North and East. There would also
be special provisions for Muslims of the
Northeast, though there would be no sep-
arate council for Muslims in the
Southeast.

The opposition UNP wanted the con-
stitution of an independent election com-
mission ahead of the forthcoming parlia-
mentary elections, but the Government
rejected it. The Government wanted
the Executive Presidency to continue
for its full six-year term for the sake of
continuity in governance at the "time
of war".

Meanwhile, moderate TULF has decid-
ed to reject the new Constitution propos-
als when it is placed before Tamil and
Muslim parties next week. "We want fed-
eralism and not the highly watered down
version of the 1995 and 1997 proposals,"
said TULF senior vice-president V
Anandasangaree.

The EPDP and PLOTE refused to
comment on the issue before studying
the proposals. But secretary of radical
Sinhala party, Sinhala Urumaya, Thilak
Karunaratne, said his party would reject
a Constitution imbedded with federal
structure.

e
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EMERGENCY CRIMES'

June for that fateful day in

INDIANS cannot forget 25
1975 was the darkest in

! India’s history when Prime
Minister Indira Gandhi pro-
claimed, an Emergency in her

Allahaba& High Court had
" unseated her through a land-
mark judgment on 12 June
1975 holding her guilty of cor-
rupt practices under Section
123(7) of the Representation of
the People Act and for obtain-
ing assistance of senior public
servants to win the election to
the Lok Sabha from Rae Bareli
constituency.

On that day the Prime
Minister committed

By CN RADHAKRISHNAN

tion of property in the pame of
slum clearance or enforcement
of town planning or land use
schemes were rampant in cities
and towns. Thousands were
rendered homeless or had to
move far away from their voca-
tion.

Those who had to face the
wrath of Indira Gandhi and
her henchmen included Sarvo-
daya leader Jaya Prakash
Narain. Opposition leaders
Morarji Desai, Charan Singh,
Raj Narain, Chandrasekhar,
Madhu Dandavate, Atal Behari
Vajpayee, LK Advani, Piloo
Modi, Sikander Bakht, Biju

Y Time To Offer An Apology qw %

the followmg VVIPs and sever-
al other “public servants”:

Indira Gandhi (Prime Minis-
ter); Sanjay Gandhi (her son
and the extra-constitutional |
authority); Maneka Gandhi
(Sanjay Gandhi’s wife); VC
Shukla (I&B minister who
replaced IK Gujral); HR
Gokhale (Union Law Minister);
Brahmananda Reddy (Union
Home Minister); Om Mehta
(Union Minister of state for
Home Affairs); K Raghura-
maiah (Union Minister of
works and Housing); Pranab
Kumar Mukherjee (Union
Minister for Revenue and
Banking); Bansi Lal (Haryana
Chief Minister); Siddhartha

a fraud not only on
‘ the President and
! her cabinet col-
% leagues but also on
l 640 million Indians.
Police vans, packed
! with inconvenient
political leaders,
: public men, journal-
ists and critics,
moved to various
jails in the country
to dump them be-
hind iron bars. An
Indian’s memory is
short-lived. He has
to be reminded of
the past frequently.
The Emergency was
an era in which the
laws relating to fun-
damental or human
rights stood abrogat-
ed. Blank Arrest

Shankar Ray (West
Bengal Chief
Minister); Dev Raj
Urs (Karnataka
Chief Minister);
Vengal Rao (Andhra
Pradesh Chief Min-
ister); PC Sethi
(Madhya Pradesh
Chief Minister); Zail
Singh (Punjab Chief
Minister); Kishan
Chand (Lt Governor
of Delhi); Jag Mo-
han (vice-chairman
of Delhi Develop-
ment Authority); RK
Dhawan (additional
private secretary to
Indira Gandhi); Na-
win Chawla (secre-
tary to Lt Governor
of Delhi); Arjun Das
(confidant of Sanjay

Warrants (BAW) and Blank
Firing Orders (BFO) were
readily available with the law
enforcing authorities. Two of
the VVIPs who held remote
control over BAW and BFO are
cabinet colleagues of Atal
Behari Vajpayee and LK
Advani, who were arrested as
MISA detenus from Bangalore
and brought to Delhi in a spe-
cial plane soon after declara-
tion of the Emergency.

BEHIND BARS

Almost all opposition leaders
were put behind bars. Indira
Gandhi and her caucus gagged
the press. Sanjay Gandbhi, the
Rolls-Royce drop-out, turned

. out to be the “extra-constitu-
tional Prime Minister”. Within

| three days of declaration of the
Emergency IK Gujral lost his
portfolio as Information and
Broadcasting Minster. The rea-
son: Sanjay Gandhi was un-
happy over the poor media cov-
erage regarding declaration of
the Emergency and speeches of
his mother and felt that it was
purely due to Gujral’s ineffi-
ciency. The vacancy was filled
by VC Shukla whose erratic
instructions of 28 June 1975 to
Chief Ministers through the
Union Home Ministry resulted
in the arrest and detention of
253 journalists, including
newspapers editors.

The number of persons
detained under the MISA alone
during the Emergency was
36,039. Gross misuse of powers
of arrest or detention, mal-
treatment of and atrocities on
detenus and other prisoners
arrested under DIR/MISA, use
of force in the implementation
of the family planning pro-
gramme, indiscriminate and
high-handed demolition of
houses, flats, shops, buildings,
huts, structures and destruc-

The author is the secretary-gen-
eral of the Cochin-based
Assoctation for Promotion of
Legal Knowledge.

Patnaik, Ram Dhan, Somar
Guha, jeurnalist Kuldip Nayar,
veteran freedom fighter Bhim-
sen Sachar, former Maharani
of Jaipur Rajamata Gayatri
Devi, former Maharani of
Gwalior Rajmata Vijay Raje
Scindia, 84-year-old author
Vaid Guru Dutt and thousands
of others including a 13 year-
old boy who was detained
under MISA!

Judges like Mr Justice
Rangarajan (Delhi High
Court), Mr Justice Vimadalal
(Bombay High Court) and Mr
Justice Seth (Gujarat High
Court) were transferred to
Gauhati High Court and
Hyderabad High Court as pun-

ishment for having interfered -

in habeas corpus cases or cases
involving violation of censor-
ship rules. Justice RN Aggar-
wal of Delhi High Court was
reverted to his post as District
Judge while the appointment
of Justice UR Lalit of Bombay
High Court was not extended
beyond January 1976. He was
an additional Judge.

The death toll in the
Turkman Gate firing during
demolition operation from 13
April 1976 to 27 April 1976
could not be assessed by the
government. Many lay dead
and many were in hospital.
Young women were molested
and old women beaten with
lathis and rifle butts.

MOCK PROBE

Finally a mock investigation
was carried out, perhaps to
please the adamant and
mighty Delhi Imam Syed
Abdulla Bukhari who turned
out to be the saviour of the
Muslim community in Delhi
during the Emergency, by an
Assistant Sub-Inspector of
Police. This ASI was supposed
to interrogate even the DIG
of Police and other senior offi-
cers present on the scene.

The revelations before the
Justice Shah Commission,
which enquired into the Emer-
gency excesses have indicted

Gandhi); Ruksana
Sultana (social worker who
bathed herself in perfumes
before going to slum areas);
Ambika Soni (Youth Congress
president); Mohammed Yunus
(special representative of
Indira Gandhi); Swami
Dhirendra Brahmachari
(Indira Gandhi’s yoga teacher);
BR Tamta (Delhi Municipal
Commission-er); PS Binder
(DIG of Delhi Police); DK
Barooah (former president of
Congress party who declared
“Indira is India and India is
Indira”); HY Sharada Prasad
(information adviser to the
Prime Minister) etc.

ATROCITIES

“This writer, who was a legal
correspondent in the capital
during the Emergency and
later, would say that the atroci-
ties at Turkman Gate were
worse than the Jallianwalla
Bagh massacre of 1919 and the
British troops under General
Dyer were more humane than
the Delhi Police under the com-
mand of Delhi Administration
Home Secretary SL Khurana,
DDA vice-chairman Jagmohan,
Delhi District Magistrate
Sushil Kumar, Additional Dis-
trict Magistrates P Ghosh and
Ashok Pradhan, DIG of Police
PS Bhinder, Police Super-
intendent RK Ohri and people
like RK Dhawan and Nawin
Chawla.

It is time to express regret.
Those who were responsible for
the Emergency and its excess-
es, now living, should tender
an apology to the nation. At
least Jagmohan and Maneka
Gandhi may have the magna-
nimity to do so and clean their
robes which they wear during
the pleasure of one of the kind-
hearted Emergency victims —
Atal Behari Vajpayee. When
the tendency to protect the
interests of offenders and
criminals is growing as a part
of Indian political culture, it
is better for the Emergency
victims to tender such an

apology.




Governors’ meetto
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discuss new asp ts,
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Our Political BureauOxy
NEW DELHI 11 JULY \

HE ROLE of governor in a
Thung House, problems relat-
ing to insurgency and sepa-
ratism as well as law and order
issues will dominate the two-day
meeting of governors convened by
President K.R. Narayanan.

The meeting sched-
uled to begin here on
Wednesday is the first
such exercise organised
by President Narayanan,
though former presidents
R. Venkataraman and
S.D. Sharma had con-
vened governor’s con-
claves to discuss powers of con-
stitutional heads. These meetings
were aimed at preparing consti-
tutional heads for coalitions.

The presidential initiative is
quite relevant as many of the
states have also been showing
preference for coalition arrange-
ments. Fractionalisation of politi-
cal space, rise of regional parties,
end of ideology-based politics have

Narayanan

shown that voters now choose dif-
ferently. Given this Mr
Narayanan’s could be seen as an
attempt to find a new response to
this new system.

But if the conclave decides to
debate over the functioning of the
Constitution review panel, it could
kick off a controversy. For the
President was against the
NDA government’s pro-
posal and he put on record
W his differences with the
v ruling regime in the mat-
ter. “We should not throw
B out the baby with the bath
~ water and like the tragic

character Othello in
Shakespeare laments “like the
base Indian, three a pearl away
richer than all his tribe,” the
President had said while address-
ing parliamentarians.

Though there is broad agree-
ment that the government should
break off the old mindset while
handling secessionism, various
parties have been coming to help
the government’s initiatives.

The Economic Time.

12 Jut 20D



Governors
for stronger

o4 security &

STATESWAN NEWS SERVICEAN Y

NEW DELHI, July 12.\——
Arms smuggling, drug traffick-
ing, infiltration by subversives
into the country, cross-border
terrorism, illegal immigrations
and communal hatred were
some of the issues raised by
Governors at a conference at
Rashtrapati Bhavan today.
. The meeting was inaugurated
by the President, Mr KR
Narayanan. The press handout
didn’t mention which states faced
the problems that pose a threat
to the country’s security and
peace. The only point mentioned
is the concern expressed by the
Governors who wanted the gov-
ernment to “modernise” and
! “strengthen” the security forces
to “combat these menaces”.

Mr Narayanan said India had

drawn the attention of the
. world for its remarkable tech-
i nological and economic achie-
vements and that’s why the
country needed safegaurds
against elements that had
crept into the system.

Quoting Mahatma Gandhi,
the President said: “The
Governors should have all per-
vasive influence over their
respective states.”

THE STATESMAN
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BE WATCHDOGS OF-TOLERANCE, GOVERNORS TOLD

resident’s concern over

" rising cult of violence .

By Harish Khare

NEW DELHI, JULY 12. The President,
Mr. K. R. Narayanan, today called
upon the Governors to become a
source of “moral influence” and
act as agents of harmony and tol-
srance in these troubled times of

+ religious intolerance and sectar-
ian violence.

Deploring the “lowering of the
tolerance level in society and
emerging cult of violence,” the
President reminded the Gover-
nors that they had an obligation
to uphold “India’s traditional
heritage of a tolerant society”.

Mr. Narayanan was inaugurat-
ing a two-day conference of the
Governors at Rashtrapati Bhavan.
The gathering, taking place after a
gap of about four years, has pro-
vided the Constitutional heads an
opportunity to exchange views
with the President, the Prime
Minister and senior Ministers.

However, most of the Gover-
nors are believed to have come
armed with briefs from their Chief
Ministers; and, judging by today’s
deliberations, the Governors
chose, by and large, to stick to the
State Governments’ political pre-
dilections.

Ny R T T T YWy y
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The conference took up various
themes such as law and order,
with special emphasis on border
management, welfare of tribals,
disaster management and spread
of religious fundamentalism.

Instead of each of the 24 Gov-
ernors (the Mizoram Governor
being on leave) and the three Lt.
Governors being invited to pre-
sent their States’ problems, the
format called for taking up one
theme at a time with the Gover-
nors feeling free to state the na-
ture of the problem; though the
Prime Minister and senior Central
Ministers were present, most of

the time they werq good listeners,
with only the Honge Minister, Mr.
L. K. Advani, making brief expla-
natory remarks.

Contrary to the apprehension
in certain quarters that the Rash-
trapati Bhavan was trying to in-
stigate the Governors against the

Vajpayee Government, the tone :

and tenor of the discussion was
positive and constructive. Given
that the majority of the Governors
are now appointees of the NDA
Government, these dignitaries
could not possibly take a con-
trary, leave alone confrontation-
ist, stance.

The President’s exhortation to
the Governors to be watchdogs of
tolerance came in the context of
the growing reports of attacks on
places of worship belonging to
various minority communities.
He referred to “‘certain fissiparous
and disharmonising forces that
had crept into the system” and
wanted concerted efforts mount-
ed to arrest these disturbing
trends. However, the President’s

_invitation to the Governors to dis-

cover the moral dimension of
their office went largely unheed-
ed. For instance, Mr. S. S. Bhan-
dari, Governor of Gujarat, which
has been a host to violence
against Christians, trotted out the
figures of his Government that all
was well in his State. Referring to
incidents of ‘“‘Christian-Hindu
conflicts”, Mr. Bhandari predict-
ably insisted that “most of these
are incidents of minor skirmishes
which took place in the Dangs
and Surat districts on disputes on
the issues of conversions.”

In his opening remarks the
President, while lauding the
achievements in economic and
technological areas, ‘stressed
that the fruits of development
need to percolate down and reach
the common man so as to pro-
mote the total good of society.”
Mr. Narayanan reminded the
Governors -of their “special re-
sponsibilities” to work for “the
upliftment of the disinherited and
the poor”.

t
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SPOTLIGHT ON ROtE AS CHANCELLORS

Governors’ panel to
monitor SC/ST schemes

By Our Spe espondent

NEW DELHI, JuLY 13. The tWo-day Governors’ confer-
ence ended today with the President, Mr. K. R. Na-
rayanan, announcing that a Committee of
Governors would be formed to look into the serious
inadequacies in the implementation of programmes
about the welfare of the Scheduled Castes and the
Scheduled Tribes. The Committee of Governors
would also examined underutilisation of funds allo-
cated for these pro-poor programmes.

This seems to be the most “‘pro-active”’ outcome
of the conference, where the Governors also talked
about the scope and content of their constitutional
role as heads of State, especially in times of political
uncertainty. The Governors, whose role was lauded
by the Prime Minister, Mr. Atal Behari Vajpayee, as
“the crucial component of the constitutional mech-
anism to make India a vibrant democracy”, dis-
cussed at length what they ought to do or not do in
taking inherently controversial decisions related to
formations of Governments. The constitutional
heads shared with one another their understanding
of their roles and various judicial decisions about
the scope of Governors' powers and discretion.

In particular, the Governors were exercised about
their role as Chancellors. A number of BJP-appoint-
ed Governors have had differences with their non-
BJP Chief Ministers in the administration of uni-
versities. Dr. Murli Manohar Joshi, Minister for
Human Resource Development, intervened to sug-
gest that there ought to be a balance between ‘‘the
chancellors, the State Governments and the univer-
sity administration”’.

Later in the afternoon, the Governors heard pre-
sentations from four senior Ministers — Foreign,
Home, Finance and Defence. Mr. Jaswant Singh
sought to impress upon the Governors about the
“upswing” in the country’s foreign policy. Mr. Ad-
vani, who followed next, gave, according to one Gov-

ernor a thoughtful overview of the complexities and
difficulties in the internal security area. He told the
Governors about the four expert groups — on border
management, internal security, intelligence, and de-
fence management — that had been formed after
the Kargil conflict. More significantly, Mr. Advani
also deplored recent attacks on Christians and
Christian institutions and urged the States to in-
vestigate the cases thoroughly to determine who was
behind the attacks.

Mr. Advani was followed by the Finance Minister,
Mr. Yashwant Sinha, who, predictably, told the Gov-
ernors that the economy was in sound shape, while
the Defence Minister, Mr. George Fernandes, talked
about what was being done to strengthen the coun-
try’s defences.

After these senior ministers, it was the Prime Min-
ister’s turn to assure the Governors that they played
an important role in the polity, and that they were a
valued link between the Centre and States. Mr. Vaj-
payee thought that apart from discharging their nor-
mal constitutional responsibility, the Governors
could provide leadership and guidance to the non-
governmental organisations in their States. The
Prime Minister believed that “‘strengthening of such
non-governmental organisations”” was worth the ef-
fort and the Governors’ involvement could make
these organisations tools for the “‘overall betterment
of society”’. Mr. Vajpayee later hosted a lunch for the
Governors and Lt. Governors.

In his valedictory remarks, the President stressed,
like the Prime Minister, the Governors’ role as “‘a
strong link between the Centre and the States”. Ap-
preciating that many Governors had pointed out
that the programmes meant for the welfare of the
Scheduled Castes and the Scheduled Tribes were
not being properly implemented, Mr. Narayanan
decided to constitute a Committee of Governors,
whose composition would be announced “in due
course”’.
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THE MOVE TO set up a committee of Gover-
nors to look into the “serious inadequacies” of
welfare programmes targeting the Scheduled
Castes/Tribes, which apparently is the only tan-
gible outcome of the deliberations at the two-
day conference of Heads of State that conclud-
ed on Thursday, is in tune with the President,
Mr. K. R. Narayanan’s reminder of their “spe-
cial responsibility” towards the uplift of the dis-
inherited and the poor. Of late, the ambit of
such periodic interactive sessions has tended to
go beyond areas which have a direct and imme-
diate bearing on the Constitution-ordained du-
_ ties or obligations, with the focus being trained
on wider issues that are of vital concern to the
nation and its democratic polity. In 1995 (De-
cember), at such a conference, where the dom-
inant concern was the pervasive sense of
unease and insecurity among the minority
communities in that context, it was decided, as
now, to set up a Governors’' panel and the ini-
tiative indeed reflected the concern of the
Heads of State about the creeping canker of
majoritarian communalism, the ‘chosen’ victim
at that point of time being the Muslims. The
scourge has, if anything, acquired a greater
sweep and vigour since then — thanks largely
to the coming to power of the BJP-led National
Democratic Alliance — with the Christian corm-
munity being the prime target in recent times.
That five years later, Mr. Narayanan should
have — at the recent meeting — felt compelled
to deplore what he called “the lowering of the
tolerance level in society’” and to exhort the
Governors to exert their “moral influence”
(presumably on their respective State adminis-
trations) has its own message to convey. What
came out of the committee’s labours — and this
is to asgdme that the body was indeed constitu-

ted is not kn?ﬁm

n. In any event, given the
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functional constraints on the Heads of State in-
herent in the Constitutional framework, the
role of a Governors’ panel as a corrective mech-
anism cannot but be very limited.

As for Mr. Narayanan's latest initiative, the
proposed committee is expected to concern it-
self with identifying the lapses and inadequa-
cies in the execution of SCs/STs-related
development programmes. How exactly its
findings are to be used is however not clear;
possibly, the President would take up the issue
with the Centre for remedial action. But the
point is that the individual Governors should
have little difficulty in accessing the relevant
information in these areas and impressing on
the Governments of their respective States to
initiate whatever correctives are warranted, if
only they had the will to act. Basically, the ques-
tion is one of sensitising the political executive,
the bureaucracy and, more importantly, the law
enforcement personnel to the fundamental
democratic and human rights of the oppressed
and socially disadvantaged sections of the peo-
ple. The outrageous episode in Bihar a few days
ago — wherein two truck workers, both Dalits,
were meted out a barbaric treatment by a Min-
ister and, on top of it, handcuffed by the police
— is only the latest disturbing pointer to the
sort of challenge the nation faces on this front;
and close on its heels has come news of yet
another such act of brutality by an Uttar Pra-
desh Minister. The Governors must be able to
exercise their “moral influence’” on the ruling
class and in order to do that, they must primar-
ily be sensitive to the rights of the deprived
sections of the population — and this applies
equally to the case of minority communities
also. This takes one to the larger and more basic
issue of selecting the right persons for appoint-
ment to the gubernatorial office.

IHE HINCY
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He need not wear his heart on his sleeve

HE annual conference of Governors of states serves a usual

purpose and this year was no exception. We are told that
their excellencies considered the general political uncertain-
ties in the country and the undue interference of politicians in
the affairs of universities in states where Governors are
Chancellors, ex officio. Pressures to appoint unsuitable politi-
cal characters are strong and frequent and few Governors are
able to resist. Central universities are outside their purview so
presumably the conference was not able to discuss how to
prize Inder Gujral out of Visva Bharati. By convention the
position of Acharya is held by the serving prime minister but
Gujral refuses to acknowledge that he is no longer in that posi-
tion, unless he thinks, mistakenly, that the position is a com-
pliment to his intellectual pretensions and he can continue
until these are exposed. The conference is presided over by the
President and the Prime Minister, Home, Defence and Foreign
ministers also address the meeting. The exercise is useful as
an informal gathering and opinions are freely expressed.

The conference also discussed the manner in which Laloo
Prasad Yadav showed less than respect, to indulge in the lan-
guage of understatement, to the governor of Bihar, the highly
regarded Vinod Pande. It is not known what their excellencies
decided. One has to recognise the limitations of the exercise. It
is not possible to legislate for good conduct or for that matter
for integrity and character. Laloo may be beyond redemption,
it is nevertheless useful to air the topic; Bihar is larger than
the self-proclaimed raja. And plitisifins of his ilk are not that

rare as to be ignored. % ¢ n{\,g \E ;
This newspaper was not one of those who exagge/l\n d the
a

implications of the speech made by the President and saw
signs of a rift between President and Government. This is mis-
chief-making of an obvious character. However, one develop-
ment must be noticed. It is said that at the President’s initia-
tive, a committee of governors was appointed to examine com-
plaints from some states about lacunae in the implementation
of programmes for the welfare of scheduled castes and tribes
and the non-utilisation of funds. There are two objections to
this innovation. One, these are matters within the competence
of elected governments and Governors ought not to interfere.
Two, why only this subject? Why not intervene similarly in
respect of programmes for women, for children, for minorities,
which are currently under such attack, for education, which
has been reduced to a farce — there are so many other sub-
jects that can be suggested and which are no less important
from a national perspective. This is not the first time our
respected President has chosen to wear his heart on his sleeve.
Some time ago, he allowed himself to air his view in public
that there ought to be more judges on the Supreme Court
bench from the scheduled castes and tribes. He was promptly
reminded, by the Lord Chief Justice that for appointments to
the Supreme Court, merit alone would be the criterion. It can
be conceded that the President may well be under pressure
from particular lobbies; however, the proper response to pres-
sures is to resist them. On that previous occasion we had
expressed the hope that’this was an aberration and that it
would not recur. Now that it has, we would respectfully repeat
the hope. '
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CEC for greater role for Governors

By Vinay Kumar

VEW DELHI, JULY 16. The Chief Elec-
ion Commissioner, Dr. M.S. Gill
isualises a greater role for the
sovernors and favours their
neutral” rule two months,before
slections. - w\r

Addressing the%re stoday, Dr.
5ill said a “neutral” administra-
ion headed by the Governor for
tbout two months before the gen-
ral or assembly elections would
0 a long way in ensuring a free
ind fair poll. The proposal should
»e accepted by all political parties
sefore the next round of Assemb-
y polls scheduled for next year.

“The Governor is on a high

pedestal to exert moral force.
Therefore, I feel that all political
parties should look dispassion-
ately for this change in the sys-
tem. Personalities cannot give
you a lasting solution, we have to
strengthen  the institutional
framework,” he said. \f\

“This is a simple reform that
can be achieved. Our neighbour
Bangladesh has done it and we
can also do it. When the Commis-
sion announces polls, elected
Governments must drop, the
Governor should take over ad-
ministration automatically. Politi-
cal parties themselves can
appoint the Governors, Election

THE INDPU

17 JuL 20

Commissioners, human rights~
commission and minorities com-
mission chairpersons by mutually
agreeable selection process which
will inspire total faith and confi-
dence,” he said. ?

Dr. Gill referred to the just-con-
cluded Governors’ cbnference
where they were described by the
President as a strong link between
the Centre and the States and
their role was lauded by Mr. Vaj-
payeeas ‘‘the crucial component
of the Constitutional mechanism
to make India a vibrant democra-

2]

cy.
For early court hearing: Page 15




om Art 356 to 256: A new

PRAFULLA MARPAKWAW\fand Supreme Court attomey V R

MUMBAY, JULY 22

. - ‘U) '
AFTER hours o?\egal and po-
litical brainstorming at Matoshree
over Friday and Saturday, the Shiv
Sena has come up with two formu-
lasto avert Thackeray’s arrest.
While one formula involves the
Centre using its influence with the
State, the other involves the Centre

invoking its powers to restrain the
latter. '1/ Y N\

In back- k ings, Bal
Thackeray, Mahajan and

other senior leaders of both the
Sena and the statg BJP picked on

the legal brains of Ram Jethmalani

Manohar, specially flown in by
Thackeray.

let the Sena leader defend himself.
Not arresting Thackeray, takes
nothing away from the case. This,

- directions to a State as may appear

that state. Executive power of the }
Unionshall extend to givingof such

; € ¢
’ T LI Y ""

As part of the first formula, the - of course, depends onwhetherthe  to Government of India to be nec-
Sena is telling the Centre to con-  State iswilling to buy the argument. essary for the purpose.”
vince the State to apply the Ayod-  If the State does not agree, then, The argument here is that the
hya case parallel. Following the  the Sena will insist that the Centre  though the case has been barred by
Babri masjid demolition, charge-  use its powers—not under Article ~ limitation under the Section 468 of
sheetswere filed against 42toppo- 356 todismiss asearlierdemanded  CrPC,acentrallaw, it was being re-
fitical leadersincluding LK Advani  —butunder Article 256 whichem- opened to settle personal politi
and Thackeray. Though the powersthe Centretoensure States  battles at a grave risk to public
charge-sheetswere filedwellwithin ~ comply with laws made by Parlia- 'good. 2
the legal deadline —unlike inthe ~ mentor Central laws. Under the circumstarCes, the
present case involving Thackeray Says Article 256: The executive ~ Sena feels, the Centre can make a
—— nobody was arrested. In this = power of anystate shallbesoexer-  case of misuse of the Indian Penal
case, 100, the Sena thinks there is ~ cised as tq ensuge compliancewith  Code and the Crimninal Procedure
10 need for an arrest. The State  the laws made by Parliamentand ~ Code and send directions to the
could file charges in the courtand ~ any existing laws which apply in  Stateunder Article 256// , 1!

7~ |



/Gﬁzgrnor’s standW
raises LF hackles

HT Correspondent \A(‘ /g
Calcutta, Juily 31 \

Shah’s public announc-

meeting. It is unlikely that he will
call an all-party meeting.”
Biswas said that the Raj Bhavan

the words written in it. “The

GOVERNOR VIREN .\ press release was unusual, but not

ement that law and order in
the State was worsening has raised
the hackles of the Left Front.

The Governor’s press release
had said an all-party meeting
ought to be held to bring peace to
the State.

Front chairman Sailen Dasgupta
today said he was surprised that
the  Governor
had issued such a
release urging all
parties to hold a
meeting on find-
ing ways of
putting an end to
the violence in
the districts. “I
don’t know what

prompted  the
Governor to take
such a step.

Besides, we have
neither received
any information on the matter. I
am told the Governor himself
briefed the press,” Dasgupta said.

Politburo member Biman Bose
too was critical of the Governor’s
move. “Why should the Governor
even make such a suggestion? He
has no authority to call an all-party
meeting, without consulting the
State Government.”

CPI{M) State secretary Anil
Biswas said if Governor Shah
called such a meeting, the Left
Front would not participate. “It
appears he had issued a press
release, from which everybody has
inferred that he wants an all-party

Governor Viren Shah

Governor’s move could make
some political parties happy, after
all, this issue cannot be separated
from politics.”

CPI State secretary Manju
Kumar Majumdar said that the
Governor should abstain from
making such statements. He could
have told the State Government
about his opinion
without  going
public. “After all,
law and order is a
State subject. He
should have dis-
cussed the mat-
ter with State
Ministers. I see a
political motive
behind this. It
appears that he is
playing into the
Trinamool’s
hands. He is only
reflecting their slogan that law and
order is deteriorating.”

Equally critical was Forward Bloc
State secretary Ashok Ghosh. He-
said that since President’s rule was
not imposed in the State, the
Governor was not the administra-
tive head. So, he could not demand
an all-party meeting.

“Viren Shah is taking extra-con-
stitutional steps. As a constitution-
al head of the State, he could have
discussed the matter with the Chief
Minister and Deputy Chief
Minister. Instead, he has gone

public. We condemn the styv

has taken,” Ghosh said.
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Case of a loose talklngWaw minister 06 J

URELY, we were not playing

chess.” Thisiswhat Ram Jeth-

malani wrote to Chief Justice

of India A.S. Anand two days
before he was asked to resign as law
minister. The point at issue was the ap-
pointment of Justice Brij Mohanlal as
chairman of MRTP Commission. Jeth-
malani had done so without consulting
the chief justice. But Anand refused to
swear himin.

As soon as the chief justice heard
about the appointment, he complained
to Prime Minister Atal Behari Vajpayee,
who sent the letter to Jethmalani. The
™Shiefjustice said that the well-established
convention was violated by the law min-
ister. The chief justice had also quoted
two Supreme Court judgements, which
said: “In the matter of appointment of
chairman and vice-chairman and mem-
bers of the tribunals, which exercise even
quasi-judicial functions, it is necessary to
make appointments in consultation with
the chief justice of India or his nominee
and such consuitation must be effective
and meaningful.” The Prime Minister
assured the Chief Justice in his reply that
“the records of the last 15 years have
been pursued. Prima facie, there does
not seem to be any departure from the
well-established procedures. However, I
am requesting the (law) minister to ap-
praise you of all the relevant facts on his
return from abroad.” Instead of mollify-

-| ing the chief justice, Jethmalani acted

like a schoolmaster and wrote to him:
»“The precedent cited by you is a some-
what curious case and I should much
prefer that it is not cited in future. T hap-
pened to deal with this matter duringmy
brief tenure as minister in this depart-
ment.” In the same letter, Jethmalani
said that one of the cases cited was “irrel-
evant and, in any event, one sparrow
does not make a summer.”

Jethmalani did not stop at that. He
wrote further, in an admonishing tone:

“You have complained that in appointing

Shri Justice Brij Mohanlal a settled con-
vention has been violated. I have exam-
ined the records for the last 20years and I
find not only there is no such settled con-
vention but the convention is exactly to
the contrary. No consultation has taken
place with the chiefjustice of Indiawhena
retired judge of the high court has been
appointed to the commission. You have
doubtless mentioned the precedent of
February 1995, when the mi-
nister of state, Shri Bharad-
wayj, sought the views of the
chief justice of India re-
garding the name of the
judge to be recommended
for this appointment. Shri
Bharadwajwantedasitting -
judge tobe appointed.” At

spirit.” “Your seoond

Jethmalani, “is oontamedmthesamelet—
ter. The settled convention so far has
been that, whenever a new chairman of
MRTP Commission is appointed, the
views of the chief justice of India are
sought regarding name of the appointee
before any recommendation is made to
the ACC or prime minister for appoint-

ment”Jemmalammnoe&dmat“ﬂxem-

tensive research that has
gone into preparation of
the two annexures to your
(chief justice’s) latest epis-
tle has not disclosed a sin-
gle case in which consulta-
tionwith the chiefjustice of
India took place for ap-
pointment of a retired

least in three cases, i.e., of ¥ judge as chairman, MRTP
Justice G.R. Luthra, R. A. Commission.”
Jahgirdasand AN, Verma ~ KULDIP NAYAR Jethmalani himself ad-

Significantly, while his first letter to the
Chief Justice ended with the phrase “with
warm personal regards”, the last one
omitted the word “personal”

in 1986, 1990and 1992, appointments we-
re made without consultation and “with-
out demur” by the chief justices of India,
according to Jethmalani. “This is not to
argue that no practice can grow without
statutory basis but the growth must be vol-
untary, after due consultation with my
colleagues and obtaining sanction of the
Cabinet. A practice cannot be and should
not be compelled by refusing to go
through the ritual of a swearing cere-
mony,” said Jethmalani.

He challenged both the assumptions
ofthe chiefjustice. He said: “Your first as-
sumptionwas that Supreme Court judge-
mentsquoted by youmandated consulta-
tion. You have kindly agreed that they do
not apply. You are now relying on their

mitted, “though our relationship todayis
not that of a practicing lawyer and a sit-
tingjudge, yet 1 have almost adopted the
same attitude which a lawyer should
have to ajudge while in practice. The tra-
dition of the bar is never to tell a judge
that he is wrong even when he is. A
lawyer has to respectfully guide the
judgement of his error.” If nothmg else,

the intemperate language used by Jeth-
malani is sufficient to damn him. Heisa
brilliant lawyer, who has served the pro-
fession well. This makes it all the more
incumbent on him to respect the chief
justice of India, who represents the judi-
ciary, one of the pillars on which the edi-
fice of a democratic country rests. How
can a law minister of Jethmalani’s emi-

~ Jethmalani vs judlclary

nence tell the chief justice, “Surely we
were not playing chess,” or, “one spar-
row does not make a summer?” His
flourish of language seems to have got
the better of him. It is significant that the
first letter by Jethmalani ended with
“warm personal regards.” In the last one,
the word ‘personal’ had been dropped.

One feels sad when lawyers like Jeth-
malani make fun of the chief justice to
stress the point. He may like or dislike
Anand. But he cannot insult the office.
There are ways to voice differences with
the chief justice. But they have to be
worded in such a way that they do not
smack of superiority. Jethmalani would
himself be horrified if the same slipshod
phrases had been used against him. It is
apparent that he wanted a pliant chief
justice, the phrase Jethmalani used to at-
tack Attorney-General Soli Sorabjee.
Anand turned out to be a no-nonsense
chief justice, to use Jethmalani’s expres-
sion once again. “’This is a court of jus-
tice,” a lawyer once exclaimed while ar-
guing a case in the Supreme Court of
America. “You are in error,” Justice
Oliver Wendell Holmes, Jr., instantly
replied. “This is a court of law.” He
meant that the court was primarily con-
cerned with the meaning and constitu-
tionality of law, rather than the fate of the
individuals who encountered the law.
Chief justice Anand had no ill-will to-
wards Jethmalani. The chief justice, the
custodian of law, had to tell him that he
could not brush aside the office Anand
had occupied. The Constitution only
says: “The Supreme Court shall be a
ocourt of record and shall have all the
powers of such a court.” The important
duty of defining “the judicial powers™ has
been left to the judges. The chief justice
only did that when he pointed out to the
law minister that the chiefjustice had the
right tobe consulted on judicial appoint-
ments. In the case of Jethmalani, there
was also the charge of impropriety re-
garding M S. Shoes.
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pare the recent Florida

recount episode with the
perpetual rigging and violence
copnected with the election

\/ptocess in Bihar as some
/sections in the Indian print
' media have done. A much more
' serious concern for us is the
suitability or otherwise of the
American presidential system
which many advocate periodi-
cally. The affirmation of the
. parliamentary system as basic
' in the on-going constitutional
' review has put the debate in
abeyance for the time being.
But one can predict with near
certainty that the question will
be revived in case there is a
constitutional crisis or in a
situation of stagnation or non-
performance.

As such a detailed
examination of the debate
between the suitability of the
parliamentary versus the
presidential system is not only
theoretically desirable but also

© holds practical relevance for us.

The universal acceptance of
. liberal democracy following the
. collapse of communism has
| been one of the major
. achievements of the late 20th
century. However, liberal
democracies are  broadly
divided into presidential and
parliamentary forms of govern-
ment. This vital question of
choice assumes an unprece-
dented significance in the con-
temporary world as more coun-
tries move towards democracy.
There is also a greater debate
about the desirability of the
two models. In countries as
diverse as Argentina, Brazil,
Chile, India, South Korea and
Turkey, concerned citizens,
| policy makers, public figures
and constitutional experts have
argued about the relative
merits and demerits, suita-
bility and viability of the two
systems.

FEATURES

|
|
| The presidential system has
{
)

IT is prepostercus to com-

at its apex an independent
]/chief executive who has.the
Pdual task of executing and ini-
| tiating policies. He is checked,
assisted and supervised by an
independent legislature. The
United States is an example of
the presidential system. The
other countries, which follow
different variants of the presi-
dential system are Costa Rica,
France, the Philippines, Uru-
guay and Venezuela. Normally
in such systems, the chief exe-
cutive is chosen for a fixed term
in a direct national election. He
can be removed from office only
in very exceptional circums-
, tances through extraordinary
| legislative or judicial proce-
| dures.
| The President wields enor-
l mous powers and enjoys im-
| portant privileges. He has the
} power to veto legislative bills
|
|
1
i
|
|
1
|
|
|
|
{
l

and also has the important res-

| ponsibilities of initiating bud-
getary legislation, foreign trea-
ties and ogher crucial policies.
He enjoys emergency and war
powers.

He appoints major executive

| officials who hold their offices
at his will. With a concern for
limiting the abuse of power in

 such systems where the

! President enjoys considerable

. power, as exemplified by the

“well known statement that
except for a few dictators, the
US President is the most
powerful elected head, there
are special constitutional provi-
sions prohibiting presidential
re-election.

The other major model is the
parliamentary system, which is
broadly classified into majori-
tarian parliamentary systems
(Australia, Canada, India, Ire-
land, Jamaica, Japan, New
Zealand, Sri Lanka, United
Kingdom and Germany) and
the representational parlia-
mentary system found pre-

The author is Professor, De-
partment of Political Science,
University of Delhi (South
Campus).

By SUBRATA MUKHERJEE

dominantly in continental Eu-
rope (Austria, Belgium, Den-
mark, Finland, Italy, Nether-
lands, Norway, Sweden and
Turkey). In the parliamentary
system the individual chief
executive is the leader of the
majority party in the legis-

‘lature and is accountable to the

national legislature. Though
the Prime Minister’s is the
most important office, there is
collective responsibility of the
Cabinet. The Prime Minister
continues to be in office as long
as his party has a majority in
the legislature.

....NIR OPTED
FOR WEST -
MINISTER MoDEL

India opted for the West-
minster model of majoritarian
parliamentary system after
Independence. This was not an
unexpected development as the
Government of India Act of
1935 provided the necessary
grounding for the practice of
the British model in India. No
nation that gained indepen-
dence after the Second World
War was “institutionally as
well prepared as India for self-

government”.
In fact the founding fathers of
the Indian  Constitution

showed considerable wisdom
and foresight in choosing the
parliamentary system for
India. That and the almost
uninterrupted functioning of
the parliamentary system is
one of the positive aspects of
independent India’s evolution,
nullifying the popular Euro-
pean misconceptions about
oriental despotism and debun-
king the myth that parlia-
mentary democracy can be
practised successfully only by
the British. However, this does
not mean that there are no
problems or shortcomings.

PROBLEMS

First, the question of cost. In
India, when Parliament is in
session, the expenditure is a
staggering Rs 30,000 per
minute. Second, the quality of
parliamentarians. Third, the
important role of lobbies and
pressure groups, which under-
mine the very basis of re-
presentative democracy.
Fourth, the vexed problem of
the legislature’s relationship
with the executive and the
judiciary  especially when
parliament is dominated by a
single party. Fifth, the wvital
role of the media. Sixth, the
problem of how elections are
financed. Seventh, the in-
ability and the slackness of the
system as compared to the
presidential form. Eighth, the
weakness of the party
system. Ninth, the capacity of
the parliamentary system to
bring about basic structural
changes.

In order to remedy these
problems the presidential sys-
tem is advocated as an alter-
native. But a close examination
of the presidential system
brings out a number of short-
comings and in a few key areas
the problems from which it
suffers are as acute as those in
the parliamentary system. As
far as the question of cost is
concerned the presidential
system is as expensive as the
parliamentary one.

In the latter the legislative
organs are not abolished but

. pondingly

“TWO MODELS-I

' Drawbacks O The Presidditial System

separated from the executive
and the other important
components of the parlia-
mentary system like the
Cabinet and the political
parties continues, though in a
much more personalised form.
The US primary system for the
presidential candidates is also
expensive and since legislative
candidates operate in a
different constituency in sepa-
rately held elections most of
the time, the expenses multi-
ply. Similarly, the adminis-
trative expenditure for running
a presidential system is similar
to that within a parliamentary
system.

In the US in 1840 the federal
judiciary employed a total of
about 150 persons including !
judges. Today the number is
about 24,000. Congress has !
created its own group of specia-
lists, which is very large in
number. The number of em-
ployees per senator today
exceeds the total membership
of the entire US Congress. In
1840 a Congress of 223 Repre-
sentatives and 52 Senators
employed a total staff of 57. At .
present 425 representatives
employ over 12,000 and 100
Senators more then 7,000
people. The sheer number of its
employees makes the Congress
larger than 99 per cent of all

" the business firms in the US. If

this is the case in the US with -
its philosophy of limited
government, one can safely |
project a much larger number
in countries like India where
the government plays and .
will continue to play a pivotal
role.

In the American presi-
dential system both nomi-
nation and election are a -
lengthy, time-consuming and
expensive processes and if this
system is followed the cost will
multiply in poorer countries’
like India.

PITFALLS

Second, the operation of
pressure groups and lobbies
assumes a formidable propor-
tion in the presidential system
as is evident from the cam-
paign money, which comes
from particular interests.
While lobbies have grown in
number and become diverse the
strength of the institutions
concerned has not corres-
increased. The
theory of the separation of
powers does not provide for any
constitutional process of resol-
ving conflicts. Neustadt points
out that the American system
is not a system of separation of
powers but one of separate
authorities sharing power with
no single governing authority
really accountable. There is a
propensity to avoid dealing
with difficult issues resulting
in parochialism and in inco-
herent and inefficient policies
instead of clear policy prefer-
ences. This lacuna may have
serious consequences in coun-
tries like India where there are
major contradictions. A strict
separation of powers could lead
to a serious . constitutional
crisis.

The most important argument
in support of the presidential
system is that it provides for
and indeed achieves executive
stability. One major argument
in favour of the presidential
system is the fixed term of the
chief executive., But in reality
this has plenty of drawbacks. It
breaks the continuity of the
political process. In case of an
unexpected happening like
death or impeachment, succes-
sion is automatic and the
successor may be tempera-
mentally very different leading
to lot of uneasiness.

Moreover, in a presidential
system, the Vice Presidency is
by and large insignificant. This
may not be very attractive to :
many ambitious and competent
politicians who would consider
their opportunities lost in an
automatic succession.

{To be conc@def}ﬁ
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India Cannot Bo Without Parliamentary System:

ERHAPS the biggest
drawback of the presi-
dential system is that it
reduces the political process to
a zero sum game in which the
winner takes all even when he
may be polling a minority of
votes. It is detrimental to the
ideals of democracy, which lays
emphasis on sharing power. A
strong President representing
only a few interests will divide
and polarise modernising and
developing societies where
profound distinctions of class,
gender and region exist. With
growing ethnic, tribal and
linguistic consciousness a
charismatic leader or a strong
symbolic presidential authority
may become ruinous. In
societies today which are
inherently plural and where
mass perticipation in politics is
the norm, a successful political
process has to be accom-
modative and participatory and
in this cruci a the pres-
idential system is grossly
inadequate as it restricts poli-
tics mntead of expanding it.
ponents of the presi-
den system often forget that
the only successful example of
the model is the US. Its very
uniqueness exhibits its serious
limitation, as both in political
evolution and societal forma-
tion the US is a nation without
any parallel. But even there it
is generally conceded that the
political process is not inte-
grative. As a result some even
advocate a switch over to the
parliamentary system.

PARTY SYSTEM
Equally important is the fact
that separate elections for the
president and the legislature
create minority presidents. A
survey in the 1970s by G

- Bingham Powell Jr reveals

that “a majority of the
presidential systems faced a
divided legislature /executive
situation for over two years in
the decade”. This same survey
points out the interesting fact
that the magontanan parlia-
mentary eystems “were the
most effoctive at avoidin
minority governments as we
as providing for executive
stability”.

In the presidential systems

.| the average durability was 36

months compared to 33 months
in the majoritarian parliamen-
tary systems and 22 months in
the representational parlia-
mentary systems. On balance
the majoritarian parliamen-
tary system emerges the stron-
gest if the indicators of
executive stability and avoi-
dance of minority governments
are taken into account. Added
to these is the important fact
that the presidential system
witnesses considerable violence
and in sharp contrast represen-
tational parliamentary sys-
tems reflect the least average
violence followed by the
majoritarian system.

The more ethnically divided
countries are likely to have a
majoritarian legislature, which
makes the presidential system
inappropriate for countries like
India. The argument against
the weaknesses of the party
system in parliamentary de-
mocracies is also not vindicated
as the party system has an
independent dynamics of its
wn and is not linked closely

‘th either of the systems. The

By SUBRATA MUKHERJEE

two classic examples of stable
party systems, the American
and the British, follow two
different models and vindicate
the fact that the weaknesses
can be combated in either.
Moreover it is generally con-
ceded that in the more
personalised politics of the
presidential system the party
system is likely to be weaker
than the parliamentary model.

The modern state theore-
tically assumed that a large
representational assembly per-
forms government functions
constitutionally. But in actual

practice the leadership and
direction come from a small
body like the cabinet, the presi-
dium or the collective exe-
cutive. The divisions in the US
system with three clearly
distinguished organs followed
by further subdivisions are
more like the division that
existed in pre-modern medieval
Europe. While the US cons-
titutional set-up faces few
challenges and strains as it
deals with a society with minor
contradictions, the Indian poli-
tical scene reflects major con-
flicts and contradictions that
further weaken the case for the
presidential system here.

ELITES

Another major argument in
favour of the presidential sys-
tem is that it would permit the
induction of able pdrsons whom
the parliamentary. system is,
unable or unwilling to acco-
mmodate. This leads to the
triumph of mediocrity. How-
ever, this in itself is an elitist
idea inappropriate for the
democratic age and it may also
be added that the parlia-
mentary system with a much
larger legislative and executive
arena offers a better chance to
accomodate the elite than the
presidential one.

India with its diversity and
plurality is a nation in the
making. For its orderly, balan-
ced and peaceful development
and for creating trust amongst
the people, there is no subs-
titute for parliamentary demo-
cracy. The working of parlia-
mentary democracy has proved
JS Mill’s contention, that
representative democracy is
possible only in a small homo-
geneous state, erroneous. It
has also nullified predictions
made by Harrison in the 1960s
that India would break up. The
parliamentary system has en-
abled India to have a peaceful
transition to power by allowing

of view to be represented in the ;
decision making process. In the
larger context it is now gen-
erally admitted that India is
just one of the few developing .
countries that have become
both stable and viable. More-
over compared to other
contemporary democracies un-
der the parliamentary system .
India has fared well in the
context of ensuring popular .
participation, stability and in

containing violence. !
Despite this consolidation of |
the parliamentary system |

there are some trends in recent :
years that have caused anxiety.
First, the virtual collapse of the
Cong'ress gystem of one-party
domination with inner party
democracy. Second, is the
emergence of coalition politics |
with no single party able to win -
a majority. In this context it is
important to point out that the
strength of a polity does not
depend on the stability of the
superstructure but on the
efficient and impartial func-
tioning of the basic insti-
tutions. On this front we have
not fared well. This is because
our political structure conti-
nues to remain oligarchic.

The Westminster model has
permitted the exercise of power \
by political parties who could | !
not muster more than 50 per |
cent of the votes. This model |
has led to a dlsproportxonate
share of power, because the |
“winner takes all” principle
often gives the ruling party 70
per cent of the seats with only
40-50 per cent of the votes.

ALTERNATION
This has to be corrected by !
giving representation to the
poor and the underprivileged
through a variety o l’,\’pollt:wal ‘
groupings. With more and more
elite accommodation of these
relatively deprived sections,
Indian democracy is being
strengthened. This in itself
allows the possibility of power
sharing which is imperative in
a pluralist democracy like
India

In his famous analysis of the
party system, Maurice Duver-
ger thought that in the first
past the post system, the West-
minster model would allow*fo
the emergence of a two-party
system. The wide disparities
and cleavages in our society
shave foreclosed such an
evolution. However, if one
applies the Duverger thesis
broadly, then there are clear
indications of larger compe-
titive political formations at
the national level in the form of
two broad alliances and a two-
party system in many states.
Andhra Pradesh, Gujarat,
Himachal Pradesh, Karnataka,
Kerala, Madhya Pradesh,
Maharashtra, Punjab and
Rajasthan are representative
examples of this. The crucial
heartland of Indian politics,
Uttar Pradesh, with its
antagonistic politics also exem-
plifies this idea of alternating
and sharing power. The one-
party domination in West Ben-
gal is at present being chal- 1
lenged and perhaps sooner or t
later one is likely to see a(
change there also. All this |
confirms the suitability of the
parliamentary system for a
complex country like ours. ;

different ideologies and points ( Concluded)){




States to be consulted on Governors

HT Correspondent ? U/'}Aé\m
New Dethi, September 1

IT WOULD now be obligatory for the Centre
to consult State Governments on the
Governor’s appointment. Accepting in princi-
ple the Sarkaria Commission’s recommenda-
tion in this regard, the Union Government has
agreed to suitably amend the Constitution to
bring the panel’s long-pending proposal into
force.

Briefing reporters on the deliberations of the
Standing Committee of the Inter-State Council
(ISC), which met here today, Home Minister L
K Advani said a formal proposal in this connec-
tion would be submitted by the Committee for
consideration of the ISC at its next meeting.

Mr Advani said there was broad agreement at
the meeting on the adoption of the three-lan-
guage formula despite a discordant note struck
by Tamil Nadu. The implementation of this sen-
sitive proposal has been left entirely to the
States.

In view of serious differences between States
on the Sarkaria Commission’s recommendation
that all residuary powers, barring taxation, be
placed on the concurrent list, the Committee

M Rl
decided to t‘ake up the subjec ¢ Council’s
next meeting. The Centre is Willing to accept
this recommendation, but further discussions
have become necessary in the light of diver-
gence of views among States, Mr Advani added.

Significantly, the Centre has also accepted the
Committee’s view that consultations be held

with States while framing legislations on sub-
jects in the concurrent list. The mechanism of

Inter-State Panel Meet

the Inter-State Council would be suitably used
by the Centre to collectively consult States, the
Home Minister stated.

In another significant move towards devolu-
tion of powers, the Committee agreed to incor-
porate adequate safeguards in the Commission
of Enquiry Act in cases where the inquiry com-
missions were instituted by the Centre against
state ministers. Mr Advani said Parliament’s
approval would be sought to amend the Act,

The Home Minister further said that the
Centre was not averse to dj i

of Prasar Bharati hasto a

great extent, m e demand for decentralisa-

tion of the day-to-day operations of All India
Radio and Doordarshan, -

Meanwhile, the Standing Committee has
decided to refer the crucial issue of the Centre’s
emergency powers in respect of deployment of
armed forces in the States, to a sub-committee
under Defence Minister George Fernandes.
This again was necessitated by differences
among States.

Mr Advani said that out of the Sarkaria
panel’s 247 recommendations, 171 have been
acted upon while 63 came up for consideration
at today’s meeting. The remaining 13 points
relating to emergency provisions remained to
be considered.

Meanwhile, Assam Chief Minister P K
Mahanta strongly pleaded for grant of greater
autonomy to the States. Supporting his J&K
and Punjab counterparts, he said that except
defence, external affairs, currency and commu-
nications, all other subjects should be trans-
ferred to the States.

He stressed the need for providing more
Constitutional safeguards for promoting feder-
alism rather than relying on conventions. The
States should be empowered to levy taxes,
including consignment tax, he demanded.
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CRIMINAL JUSTICE-II

Ned To Classify Crimes Intelligently

WOULD argue\ a\ the
entire substantive crimjinal
law needs to be reorganised
into three or four separate
codes. We need to acknowledge
that much of crim#nal law
today is outside the Penal Code
and many of them are even not
known to the enforcement
apparatus. Simple and heinous
crimes are mixed up in the
same statute tending to com-
promise the standards and effi-
ciency of the enforcement sys-
tem. As such, we need to
classify crimes more intelli- |
gently for purposes of effi-
ciency, productivity and
deployment of scarce
resources.
We should be prepared to |
. treat minor crimes as com- |
parable to civil offences to |
be dealt with either |
through de-criminalisation |
or through compensatory
remedies with full involve-
ment of victims in process-
ing such cases. This means
enlargement of compound-
able offences, deployment of

By NR MADHAVA MENON

international cooperation, and
multi-disciplinary efforts in
management are included for
specialised attention and treat-
ment. In a globalised regime,
economic offences which threa-
ten national interests and secu-
rity require state-of-the-art
police and prosecution mecha-
nisms which will command
professional competence and
infrastructural resources com-

- TARARES A

Lok Adalat type institu-
tions at the local level for quick
and cheap settlement of minor
offences without having to
depend much on regular police
forces.

NEW APPROACH

Americans invoke the plea
bargaining process in a similar
way avoiding expensive trials,
releasing judicial time and
diverting a lot of cases from
clogging the criminal system.

-Let us call this group of
offences civil offences and the
Code which deals with them
the Civil Offences Code. Such a
Code may comprehend both
substantive and procedural
aspects of these relatively
minor deviations which ought
to be settled more as torts than
crimes. The approach being
more civil, all the protections
given to an accused by the
Constitution and the Criminal
Procedure Code are unneces-
sary. Human rights violations
/are less likely to happen in
these cases, given the involve-
ment of the public, lesser role
of police and compensatory
nature of remedies proposed.

The second set of crimes
which require a correctional
approach (as distinguished
from a compensatory approach)
are again relatively minor

with by either compensatory
remedies or correctional sanc-
tions which are reformative
and rehabilitative in nature.
Death and imprisonment are
not available for the disposition
of these cases. This can be
called correctional offences and
the Code, Correctional Offences
Code. The trial procedure in
these cases can be that fol-
lowed in summons cases.

What is important is ensuring
a fair and quick trial with the
minimum guarantees of natur-
al justice. The adversary style
of adjudication has to be avoid-
ed and a more active role for
the victim in the resolution of
the dispute is to be provided. A
Victim Compensation Law has
to be part of process of dispos-
ing a correctional offence.

The third and important Code
is the Penal Code which should
list all the Sessions Crimes
punishable with death and
imprisonment. Prison term
should be longer and the life
term should be for the rest of
the life of the prisoner. All the
existing protections to the
accused he extended to Penal
Code offences. However, in
select offences (dowry death
child rape etc.) for determina-
tion of facts, juries may be

~assoc1ated w1th the trial. The
trial is to be held on a day-to-
‘day basis.

Finally, one can suggest a
Federal Offences Code uglgwhlch
select crimes such as computer
crimes of certain complexity,
terrorist offences of grievous
nature etc which require
nation-wide investigation,

offences which can be dealt

parable to the best of its kind
in the world. This can be
organised only at the federal
level and only to the gravest
national crimes.

A reorganised system of crim-
inal laws as proposed above
will ensure that investigative
resources are deployed where
they are most needed, judicial
time is utilised productively in
appropriate cases only and
coordination is achieved for
more efficient results particu-
larly in serious crimes. It tends
to promote de-criminalisation
and, in the process, reduces
scope for corruption and high-
handedness from police.
Human rights have greater
chances of protection in erimi-
nal judicial administration.
Public participation and more
importantly, victim interest,
will prevent people’s alienation
from the justice system.

Each one of the institutions
involved — the police, the pros-
ecution, the courts, the defence,
the prisons etc — requires to
be reformed in terms of organi-
sation, procedures, resources

and accountability, We have -

had several committees and
commissions recommending
reforms in this regard. There is
presently a committee on police
reforms set up by the central
government. Several law com-
mission reports on procedural
reforms are awaiting govern-
ment’s consideration.

CHANGING LAWS

There are at least two reasons
why criminal justice restruc-
turing may happen early in the
new millennium. Firstly, the
terrorists and economic offend-
ers are making life miserable
for ‘everybody including the
politicians. Secondly, in the
context of the speed with which
liberalisation ‘and globalisation
are taking place, business and
trade interests will compel.gov-
ernment to provide security for
their investments and person-
nel. In such a context, the gov-
ernment has to react and

respond with changes in the
laws and their administration.
One option is to seek privatisa-
tion even in dispensation of
Justice. Already in civil dis-
putes, alternative dispute reso-
lution at private initiative is in
place. In criminal matters pri-
vate security and policing are
fast growing in certain sectors
without the government’s
notice. Mafia groups in cities
and towns are organising a
type of justice system about
which the Vohra Committee
report had adverted several
years ago. Before the formal
Justice system gets further dis-
credited, one can only hope
that the authormes will inter-
vene decisively to provide a
system reasonably capable of
protecting life and property. Or
else, a national catastrophe
may befall under which what is
happening in parts of Bihar,

Kashmir and North-east may
become the lot of even the rest
of the country.

One possibility is to enact the
French model of investigation
under supervision of a judicial
officer. Once such a system is
in place, the accused can be
asked to lead evidence failing
which certain presumptions
can come into play to weigh the
system against the defense.

There is a lot to say on how to
professionalise the personnel
— policemen, lawyers,
judges etc. — and keep
them efficient instruments
for administering the sys-
tem. They have been dis-
cussed in many reports
awaiting the attention of
the respective authorities.
! The latest in the series is
the three-volume report o
the First National Judicia
Pay Commission. The
Dharam Veera Committee
report on police recruit-
ment and training is now
being revised by another
police reform gommittee
appointed L 2,4 @2 govern-
ment of India! hegardlng
lawyers’ training, there is lot to
be done about which the Bar
and the government have to
pay greater attention.

CHALLENGE

It is not merely a question of
the right kind of recruitment,
training and service conditions.
It involves a whole system of
management of vital informa-
tion and interaction at govern-
ment level. It is very true of
criminal justice administration
as well.

One cannot blame the govern-
ment or the politicians alone
for all the faults of the system.
There are things which can be
done by the public organisa-
tions, the legal profession and
judiciary to put their houses in
order within the existing
framework and with existing
resources. Judicial administra-
tion is as yet untouched by the
management revolution of the
20th century and the informa-
tion revolution of the present
century. There is not much evi-
dence to show that somebody
in the profession or in the judi-
ciary is disturbed by the situa-
tion.

It is necessary to decrimi-
nalise such of those wrongs
which can justly be dealt with
by compensatory remedies.
Hard crimes cannot be dealt
with by soft justice. Victim
compensation should form an
important element of criminal
justice. Scientific evidence
should be treated as substan-
tive evidence of great probative
value and not just by way of
expert opinion evidence.
Confession to police officers of
certain rank should be admissi-
ble evidence of corroborative
nature. There should be more
liberal use of presumptions and
shifting of the burden of proof

in crimina procee :

. crimes should be mvestlgated

and tried within one year for
which, if necessary, the Ame-
rican plea bargaining system
should be introduced. At least
in half the number of total
crimes full-fledged trial should
be avoided. There must be a
wider range of sentences inclu-
ding forfeiture of property,
public censure, corrective lab-
our, deprlvatlon of rights etc.
The quantum of fine should be
enhanced and its incidence in
individual cases may be related
to one’s income and status.

To be able to adopt all these
structural and procedural
changes to effe - v 1y and expe-
ditiously dea! wit. . crimes, we
need a re- c,—“ss1f1cat10n of
offences and possibly separate
godes organised in terms of
gravity and complexity. The
challenge is to create public
opinion adequate enough to
generate political will to be
able to approach the reform
with the seriousness it
deserves.

{(Concluded)




/éentre S affldaw supports T.N., I

By S.K. Ramoo

BANGALORE, SEPT. 26. The Union
Government has filed an affidavit
in the Supreme Court extending
support for the release of TADA
detenus, which has been demand-
ed by the forest brigand, Veerap-
pan, for the freedom of film actor
Rajkumar and three others.

Both the Karnataka and Tamil
Nadu Governments decided to act
promptly when Veerappan stipu-
lated that the TADA detenus be re-
leased.

The Supreme Court stayed the
release of the 51 detenus by the
Karnataka Government in re-
sponse to a writ petition filed by
the retired Deputy Superintend-
ent of Police ( DSP), Mr. Karim,
who said the two State Govern-
ments had not acted in the “bona-
fide discharge of their
constitutional and statutory func-
tions”. They had acted not in con-
formity with the rule of law and in
the public interest, but on the ba-
sis of “‘narrow, sectarian or politi-
cal interests,” the petition alleged.

Mr. Durga Das Gupta, Joint Sec-
retary in the Union Department of
Home Affairs, in the affidavit,
pointed out that withdrawal from

......

prosecut}ﬁ\ c d e permitted
not merely on the grqund of pauc-
ity of evidence b\it also on other
relevant grounds s well in order
to further the broad\ends of “pub-
lic justice, public order and
peace’’.

The ‘“‘ultimate test” to deter-
mine the validity of the grounds
for withdrawal in a particular case
was that the requirement of public
justice outweighing legal justice. It
was the function and responsib-

ility of the executive to assess the
situation based on the informa-
tion and material available to it.

The decision to withdraw the
cases, after an application of mind
to prevent “apprehended out-
burst of violence, could not be
faulted”. The affidavit assured the
apex court that the Centre would
make further relevant submission
on the issue at the time of the
hearing of the case.

The affidavit said the writ pet-

Call off bandh, appeals Krish

By Our Special Correspondent
' BANGALORE, SEPT. 26. The Karnataka Chief Minister, Mr.

.M.Krish-

' na, has appealed to the organisers of the September 2§ Karnataka

bandh to reconsider their decision.

In a message to the organisers, Mr. Krishna said/Thursday was
the day of Dasara, a State festival, and it should noybe observed as .
a bandh day. “The people of Karnataka have exhilfited extraordin-

ary strength and patience in keepmg the 18

d order situation

under control. I request the organisers of the"bandh and the ar-
tistes to withdraw the bandh call”.
© The Chief Minister said the Government had taken every pos-
. sible step and was continuing its efforts through negotiations for
the safe release of the film actor, Mr. Rajkumar.
Mr. Krishna said the Government had made elaborate arrange-
{ ments to momtor the law and order situation.
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