~iberhan panel ny/
summons Advani, Rao

By J. Venkatesan \(\0 «

NEW DELH!, Nov. 23 The Liberhan
Commission of Inquiry probing
the conspiracy angle into the dem-
olition of the disputed structurg in
Ayodhya today ordered issue of
summons to the former Prime
Minister, Mr. P.V. Narasimha Rao
and Union Ministers, Mr. LK. Ad-
vani and Dr. Murli Manohar Joshi
. to adduce evidence as witness.

The Union Minister for Sports,
Ms. Uma Bharti, who deposed be-
fore the Commission today would
be examined again on December
12. Dr. Joshi has been asked to ap-
pear on December 19 and 20; Mr.
Narasimha Rao on December 26
and 27 and Mr. Advani on Decem-
ber 29. They have been cited as ac-
cused in the case registered by the
CBI pursuant to the demolition of
the disputed structure.

The Commission also directed
the Chief Secretary, Maharashtra
and the Commissioner of Police,
Mumbai, to send/produce the en-
tire record with the*Government/
police relating to the subject mat-
ter of the Commission’s inquiry on
or before December 15.

Continuing her deposition to-
day, Ms. Bharti maintained
i that while the issue relating to the

disputed land at Ay% could be !
resolved through court, the senti-
mental issue concerning\Hindus
and Muslims could be resolved |
only through a dialogue.

Ms. Bharti said that according to |
her knowledge, there was a settle-
ment during the rule of a Muslim
emperor (whose name she could
not recollect) that even as the Ba-
bri Masjid structure be retained,
Hindus were allowed to do bha-
jans. Subsequently Hindus were
even allowed to construct a ‘chab-
butra’ in the disputed structure,
where Hindus used to chant bha-
jans and kirtans.

To a question as to which of the
parties supported the construction
of the temple, she said besides the
BJP and Shiv Sena, even Congress
to some extent accepted it and it
was the Congress Government
that allowed shilanyas at the dis-
puted site.

She said almost all political par-
ties were involved in the issue di-
rectly or indirectly as the situation
in the entire country was ‘charged’
before the demolition of the struc-
ture on December 6, 1992. She will
continue her deposition on De-
cember 12.
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Clarify stand on Sri Krishna panel report: court

SC comments put

govt. in the dock

(

SUDESH K VERMA
STATESMAN NEWS ssawce S .

NEW DELH], July 21. — The
Vajpayee government was in
the dock today due to the
Supreme Court’s observations
questioning the principle of col-
lective responsibility of the
government on the Sri Krishna
Commission report.

The court held that the state-
ments of two ministers in the
government on the issue were
at variance with its affidavit
before the court.

Meanwhile, the Shiv Sena
stepped up pressure on the
government to intervene in the
Maharashtra crisis. Two of its
ministers, Mr Suresh Prabhu
and Mr Manohar Joshi, met
the Prime Minister in the
evening and told him that the
NCP-Congress government in
the state was making prepara-
tions to prosecute the Sena
chief, Mr Bal Thackeray, for
his editorial in Saamna in
1993.

They asked Mr Vajpayee to
accept their resignations to
allow them to participate in
Sena activities in
Maharashtra, Mr Joshi told
The Statesman. They did not
attend the Union cabinet meet-
ing in the evening and left for
Mumbai after a two-hour talk
with the Prime Minister.

The Union information and
broadcasting minister, Mr
Arun Jaitley, who was present
at the meeting, said Mr
Vajpayee had not accepted the
resignations.

Hours after the Supreme
Court asked the Centre to spell

stand on the Sri
Krlshn Commission report,
the two Pena ministers, along
with the Union Home Minister,
Mr LK Advani, Mr Jaitley and
the Attorney-General, Mr Soli
Sorabjee, met the Prime
Minister.

The Sena ministers told Mr
Vajpayee the reasons for which
they felt the state governmen-
t's decision was not in confor-
mity with the law, Mr Jaitley
said. The Prime Minister told
them that he would consult his
cabinet colleagues on the
issue,

According to sources, the
Union government has
obtained a six-page authenti-
cated English version of Mr
Thackeray’s article written in
Saamna. The article was today
examined by the home min-
istry in consultation with the
law ministry to find out if the
editorial constituted an offence
under rule 153 (A) of the IPC.
The Maharashtra government
is seeking to prosecute Mr
Thackeray for his alleged com-
munal writing in this
article.

The sources maintained that
it would be difficult to establish
a case against Mr Thackeray
on the basis of this article.

The BJP felt that the Maha-
rashtra government’s decision
was wrong and vindictive.
Some party leaders, as also
some ministers in the govern-
ment, privately held that the
Congress would not allow the
NCP to taks the matter too
far.

# More reports on page 8

‘File fresh
afhdavit’

OUR LEGAL CORRESPONDENT
STATESMAN NEWS SERVICE

NEW DELHI, July 21. — The
Supreme Court today directed
the Centre to file a fresh affi-
davit on implementation of Sri
Krishna Commission recom-
mendations.

Hearing five petitions, a
three-judge Bench — compris-
ing the Chief Justice, Mr AS
Anand, Mr Justice RC Lahoti
and Mr Justice KG Balakr-
ishna — asked the Attorney-
General, Mr Soli J Sorabjee, to
clarify the Centre’s stand on
the recommendations.

The petitions had sought a
direction to the Centre and
Maharashtra to initiate investi-
gation into the riots. The
Centre had said in 1999 that it
was not proper on its part to
investigate or implement nor
could it direct the state govern-
ment to do so. Mr Ram Jethm-
alani said yesterday that the
Centre could intervene in the
Maharashtra tussle.

The Chief Justice has objected
to it. The Centre’s affidavit, he
said, reads “the Central govern-
ment is not the appropriate
government either to imple-
ment the findings or to conduct
prosecution...” “Is there any-
thing like collective responsibil-
ity of government or not?” the
Chief Justice asked to which A-
G said that the affidavit reflect-
ed the correct stand and not
newspaper reports.
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'SC orders
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Centre to
d on

Srikri hna report

' By Rakesh Bhatnagar
The Times of India News Service

NEW DELHI: The supreme court
on Friday blasted what it said was
the ambivalence of the Union gov-
ernment on implementation of the
Srikrishna commission report.

While hearing a PIL on the sta-
tus of the Srikrishna report, an
anguished court took serious note
of the conflicting statements made
by at least two Union ministers on
the issue of the prosecution of Mr
Thackeray in connection with the
1992-'93 riots in Mumbai.

“It is distressing that comments
are made by cabinet ministers
while a petition
seeking imple-

ORDER, ORDER

tions. He also shared the court’s
concern on certain statements
made by some cabinet ministers
on the matter pending before it.

Former attorney general Ashok
Desai, who is the Maharashtra
government’s counsel in the case,
told The Times of India that the
state government could go ahead
with the investigation and arrest of
the persons (including Mr
Thackeray) who were indicted by
the Srikrishna commission for pro-
voking riots through inflammatory
speeches or writings.

Mr Desai explained that as long
as there were satisfactory reasons
to explain the
delay, there was

mentation of the no limitation in
commission’s | # Ape;_g;)iurt at';!:ered I:sy f taking  action
report is pending |  cOntlicting Statements o against  those
before the high- | Union ministers who were
est court of the g Hegedly respon-
-~ 1 & Maharashtra’s counsel aucgedly resp
land,” Chief : sible  for the
Justice Adarsh reiterates that Thackeray offences committ-

Sein Anand told
attorney general
Soli J. Sorabjee
during the 45- govi. too

could be-arrested
# Chief Justice pulls up state

ted under Sec-
tion 153 of the
IPC, which pro-
vides up to three

minute-long proceedings.

Referring to newspaper reports
quoting the ministers’ opinions that
no action could be taken agamst
Mr Thackeray, the court asked, “Is
there something like collective
responsibility or not?” The court
wondered whether “this concept is
not known to this government”.
The judges further castigated the
Centre, saying, “Is it the way to run
a civilised government? Telling the
court something and playing to the
gallery by saying something else to
the public hardly behoves a person
in a civilised society.”

The court also wanted to
know— in the light of statements
made by Union ministers that the
Maharashtra government had no
right to prosecute Mr Thackeray—
whether the Vajpayee government
was resiling from its official affi-
davit, which says, “The Central is
not the appropriate government
either to implement the findings
or to conduct prosecution and it
cannot also direct the state gov-
ernment on these two aspects”
since the jurisdiction vests with the
state governmem.

Mr Sorabjee assured the court
that the government had not drift-
edaway from its stand. But he has-
tened to add'that it depended on
circumstances, especially if an
actién had countrywide ramifica-

years in jail.

He said that last January, the
state government had told the
court that it would take action on
the findings, “uninfluenced” by the
‘action taken report’ of the BJP-
Shiv Sena government headed by
Manohar Joshi which had said that
no action was warranted against
the people named in the commis-
sion report.

Mr Joshi had reportedly
descnbed the inquiry report as

“anti-Hindu and biased”.

The petitioners of the PIL have
sought quashing the ‘action taken
report’ on the ground that it
encouraged “communal forces
and shielded those found gﬁ‘lty Tor
spreading communal riots”.

On Mr Desai’s contention that
the crime branch was investigating

"the cases in deference to the com-

mission’s findings, Justice Anand
rematrked, “I would keep my com-
ments reserved on this.” He said
there should not be a reassessment
of the findings. “When the report
had given certain findings and held
certain persons prime facie respan-
sible for the riots, the logical corol-
lary should be to prosecute them.”
The court also expressed unhap-

piness over the fact that the report
of a high court judge who headed
the commission was being refixed
by the state crime branch.

™HE TIMES OF Npia



Court’s strong censure of the Centre for its\ambivalent stand on the
Srikrishna Commission report on the 199293 Bombay riots. The
significance of the court’s view cannot be overstyted and more so in the
context of the ongoing controversy over the prdgecution and arrest of
Shiv Sena chief Bal Thackeray. In all likelihood, the development will
push the Maharashtra government into moving faster on that front. For
the Centre, there is a strong message here. Over the past week, central
ministers have been behaving as if they were on a mission to protect the
" Sena chief. As the judges have pointed out, this raises questions about the
collective responsibility of the cabinet. Union ministers Ram Jethmalani
and Ram Naik openly challenged the legality of the prosecution move.
Mr Jethmalani called it “much ado over nothing” and even hinted that
the Centre could invoke Article 356 as a final measure. Mr Naik proudly
took up for Mr Thackeray on a TV programme. Indeed, thanks to this
babble of voices, the public has been left with the distinct impression
that if push came to shove, the Centre will put its weight behind
Mr Thackeray. Disturbingly, this has been the pattern ever since August
1998, when Justice Srikrishna strongly indicted the Shiv Sena for its role
in the riots and took particular note of a series of inflammatory editorials
Mr Thackeray wrote in the Sena mouthpiece, Saamna.

At that time, the then Maharashtra Chief Minister Manohar Joshi
had dubbed the findings, “malicious, pro-Muslim and anti-Hindu”.
Mr Thackeray himself called the judge biased and announced that he
(Thackeray) was entirely unconcerned with the report. Later, he
admitted to writing the incendiary editorials, and in fact, justified them as
necessary in the circumstances. Needless to say, the Shiv Sena-BJP
government deliberately allowed the report to gather dust in one corner
of the state secretariat — a decision that had the apparent backing of the
Vajpayee government. Today, as the prosecution of Mr Thackeray looms
large as an issue, the Centre seems once again inclined to act against its
better judgment — and on behalf of Mr Thackeray. This is the only
conclusion possible given the determined manner in which central minis-
ters have been allowed to pre-judge the situation. It is time Prime Minis-
ter Vajpayee and other senior ministers in his cabinet understood the
gravity of the situation and paid due respect to the court’s strong words.
Any further prevarication on this sensitive matter can only strengthen
the sangh parivar in its agenda to put ‘faith’ above institutions of the state
such as the Constitution and the Supreme Court. For its part, the state
government must explain why it dragged its feet on the issue for as many
as eight months. Why, indeed, when Sharad Pawar had promised action
on the Srikrishna report as the first priority of his government? But that
was’back in 1998, when he was in the Opposition and still some way from
power. Today, his Nationalist Congress Party is in office and evidently the
Srikrishna report is good only to be used as a political tool. Nonetheless,
the suspense over the Thackeray arrest must end, if only to ensure that
the citizens of Mumbai can breathe a little more easily.
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HAH COMMISSION

I now figures as one of the
major happening§ in the
immediate post-emergency era.
If the lessons of the emergency
itself have not seeped into peo-
ple’s minds, why should those
which Justice JC Shah, a for-
mer Chief Justice of India tried
hard to teach in his three
reports? Yet, it would be rash
to dismiss his labours — 81
open hearings of his Commis-
sion of Inquiry :
spread over 7|
months — as wasted
effort. His Interim |
Report I of 11 March
1978, 11 of 26 April
1978, and the Third |
and Final Report of |
6 August 1978 testi- |
fy to his industry |
and despatch. There |
is not a single defin-
itive study of this
Commission’s proce-
dures and approach.
It is sorely called
for; especially in
view of court rulings
on the procedure
which the Commis-
sions of Inquiry Act
1952 enjoins. The
Act itself needs to be reviewed.
Leaving aside the process for
the moment, was the product
worthwhile? The answer can
only be in the affirmative. The
Reports did two things. They
exposed authoritatively grave
public wrongs wantonly inflict-
ed on the citizens by a govern-
ment that had violated the
Constitution to establish a dic-
tatorship.

REALITIES

They covered abuse of power
in regard to other appoint-
ments to the judiciary and to
public offices; massive arrests
under the Maintenance of
Internal Security Act, 1971;
misuse of the media; demoli-
tions in Delhi; the Turkman
Gate Firing; forcibly performed
sterilisation operations; condi-
tions in jails, and the like. No
executive probe could have
been as thorough or authorita-
tive. The findings were based
on oral evidence as well as offi-
cial records.

The expression “systemic fail- -

ure” has come into vogue in
recent years as a glib defence
to charges of malfeasances; the
banks scams, for instance. It is
particularly offensive when
trotted as a defence to Indira
Gandhi’s crimes against her
own people, her betrayal of the
public trust and the solemn
oath of office, and the Cons-
titution itself. That the opposi-
tion should not have taken to
the streets once the Supreme
Court was seized of her appeal
against the judgment of Justice
Jag Mohan Lal Sinha of the
Allahabad High Court on June
1975, disqualifying her from
public office, is incontestable.
. None of its excesses, however,
| warranted her response —
imposition of her dictatorship
and projection of her son,
Sanjay, as an extra-constitu-
tional authority. The ground
realities, to use the garish
words in vogue, did not war-
rant imposition of an emer-
gency on 25 June 1975 on the
manifestly demonstrable false
ground that “the security of
India” is threatened by “inter-
nal disturbance”.

The author is a lawyer and
- commentator on current
affairs.

By AG NOORANI

What the First Interim
Report does is to provide
irrefutable evidence of the con-
siderations which moved Indira
Gandhi. Jayaprakash Nara-
yan’s rallies must not be
viewed in isolation, as Prof PN
Dhar does in his memoirs. The
report lays bare the massive
use of official machinery to
hold rallies in her favour and

wé/

Home Secretary, the Cabinet
Secretary, her own Secretary,
Prof PN Dhar, and the IB were
not taken into confidence. it
was a coup. Only minions like
RK Dhawan were privy to it.
Justice JC Shah made impor-
tant recommendations on vari-
ous topics — Cabinet Govern-
ment and respect for the Rules
of Business; the civil service;
Intelligence Bureau; police and
the magistracy; telephone-tap-

ping; prison reform;
safeguards against
abuse of power to
detain persons, etc.
Not one recommen-
dation was imple-
mented by the
Janata Party
Government (1977-
79) or by the Na-
tional Front (1989-
90) or the United
Front Governments
(1996-98).

The Commission
recommended that
appropriate safe-
guards should be
devised by the
Government so as to
protect the activities

to agitate against Justice
Sinha's judgment. There is a
close analysis of events from 12
to 22 June and an even more
detailed one of those between
23 to 25 June.

On 24 June Justice VR
Krishna Iyer of the Supreme
Court, following precedent,
granted a conditional stay of
the High Court’s Order. She
would remain member of the
Lok Sabha and attend its pro-
ceedings “but she will neither
take part in the proceedings of
the Lok Sabha nor vote nor
draw a remuneration” as MP.

Inconsistently and for reasons
hard to understand, Justice
Krishna Iyer proceeded to add:
“independently of the restric-
tions” on her membership of
the House, “her right as Prime
Minister or Minister so long as
she fills that office, to speak in
and otherwise to take part in
the proceedings of either House
of Parliament or attend sitting
of-the Houses (without the
right to vote) and to discharge
other functions such as are laid
down in the Article 74, 75, 78,
88 etc or under any other law,
and to draw salary as Prime
Minister, shall not be affected
or detracted from on account of
the conditions contained in the
stay order.” The Judge thus
gratuitously and improperly
lent the weight of his office to
her continuance in office. It
was a matter which depended,
not on the letter of the law, but
on constitutional propriety and
political decency. She struck on
25 June, all the same.

NOT ALARMING

dJustice Shah’s summary of
nine “special features” of the
emergency (para 5.60 of Inte-
rim Report I} should put a qui-
etus to pleas of “systemic fail-
ure” “on the economic front,
there was nothing alarming”;
the fortnightly reports sent by
the Governors and by the Chief
Secretaries indicated that “the
law and order situation was
under complete control”; the
Union Home Ministry had
received no reports to the con-
trary; it had not prepared any
contingency plans for an emer-
gency nor had it informed the
PM of any danger; the Intelli-
gence Bureau had not submit-
ted any report to this effect; the

of the Intelligence
Bureau being used as an
instrument of political spying
either by the Government or by
someone in the Government.
There are three simple British

models to draw on — the ¢

Interception of Communica-
tions Act, 1989; the Security
Service Act, 1989, and the
Intelligence Services Act, 1994.

AN OVERLORD

The Third Report described
the damage done to the civil
service during the emergency
and the extra-legal procedures
that were used — illegal orders
given orally by men in the
Prime Minister’s House or
Office who had no locus standi
in official business in the first
place.

“The Government should
define as precisely as it is pos-
sible, the circumstances under
which the personal staff includ-
ing Special Assistants and the
Private Secretaries attached to
the Ministers ceuld convey
orders. The Government should
also provide checks and safe-

guards to ensure that in the |
event of doubt or difference of

opinion the levels receiving the
orders from the Ministers are
in a position to check back.”
Yet, the PMO functions today
as an overlord over Cabinet
Ministers — except the ones
who wield political clout. It is
the civil servants who rule the
roost.

Shah J recommended “ade-
quate and effective safeguards
to which the officials may
turn if and when necessary
against any actual or attempt-
ed threats by the political
and/or administrative authori-
ties to sway the officials from
performance of their legitimate
duties”.

There is a mass of material on
precisely these aspects of civil
service reform in Britain. It is
absolutely necessary to devise
institutional remedies which a
civil servant can invoke when
he receives orders from super-
visors which are illegal or
improper. There has been
absolutely no move for civil ser-
vice reform in all these years.
There has not been the slight-
est improvement in the strue-
ture of public administration
whose flaws Justice Shah had
exposed two decades ago.
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Cong,

HT Correspondent _}(\
New Delhi, January 7

i\

THE CONGRESS-NCP
Government has decided to
entrust investigating agencies
with the task of further probing
the conclusions of the Srikrishna
Commission on communal vio-
lence in Mumbai in 1992 and
other relevant matters. This is a
clear departure
from the Shiv
Sena-BJP regime
that had rejected s
the findings of the panel

“The present government per-
ceives these (the Commission’s
findings) as its obligation and
proposes to leave it to the investi-
gation agencies to go into these
conclusions and all other relevant
material and decide the further
| course of action according to
law,” the state government said in
an affidavit filed in the Supreme
Court today. The affidavit was

filed in connection with a PIL
seeking the court’s intervention in
implementing the Commission's
report. The Sena-BJP
Government headed by Manohar
Joshi in its Action Taken Report
(ATR) had rejected the
Commission’s report saying it was
biased and one-sided.

Senior counsel Ashok Desai
representing the government

Snkrtshna Commtss:on Report "

mformed the Supreme Court that
“the state of Maharashtra shall
refer the report and the conclu-
sion of Srikrishna Commission to
the crime branch, CID, Mumbai
for further investigation and
action in accordance with law.”
The counsel’s statement made it
clear that the investigation and
action will not be influenced by
the previous government’s ATR.
A three-judge bench headed by

NCP for further - probe |
/\\

Chlef Justice A.S. Anand
adjourned hearing on the PIL for
six weeks.

The Commission was appointed
by the state government on
January 25, 1993, to inquire into
the 1992-93 riots that had broken
out in phases in Mumbai, follow-
ing the demolition of the Babri
mosque and a series of bomb
blasts. It had submitted its report

to the govern-

¥ ment on
| February 16,
g 1998, The

government had placed the
report before the Assembly in
August the same year.

In its voluminous report, the
Srikrishna Commission has sug-
gested certain short and long-
term measures for streamlining
the police to secure communal
harmony in the country that has
witnessed several incidents of
communal  violence  since
Independence.
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